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SUBJECT INDEX 


Adverse Possession — Bighb to trees— 
Khots, dharekaris and permanent tenants 
in alienated village openly cutting trees on 
their lands for more than 35 years to 
knowledge of inamdar and without his 
permission—Inamdar’s claim to trees is 
barred , 4056 

-Meaning of—By adverse possession is 

meant possession by a person bolding the 
land, on his own behalf, or some person 
other than the true owner, the true owner 
having a right to immediate possession: 
CPer Eangnehar J>) 3226 

-Hindu widow claiming property in 

her own right as widow of a deceased 
coparcener—Surviving coparcener suing for 
declaration and possession and obtaining 
decree—Coparcener not executing decree 
—Decree becoming time.barred—Widow 
transferring property—Fresh suit against 
transferee is barred by Ss. 11 and 47, Civil 
P, 0. 261 

_Meaning of — Adverse possession is 

possession by person holding land on his 
own behalf of person other than true 
owner 1/ 

—Interruption of — A judgment of a 
Court declaring that a party in possession 
of immovable property has no title to it 
has not the effect of interrupting the con* 
tinuity of his adverse possession as against 
the real owner 1? 

Arbitration — Awards of arbitrators on 
merits of case are final 296e 

_Fact that award deals with properties 

not within jurisdiction of Court would not 
invalidate award as a whole 296/ 

Attachment — Attachment before judg¬ 
ment coming up to be made absolute— 
Court directing judgment.debtor to furnish 
security and adding that failing that pro¬ 
perty would be attached—Effect of order 
stated 492a 

Award—Suit to enforce—Award assigning 
properties to various persons—One of them 
filing suit with respect to some properties 
assigned to him — Suit is maintainable 
though all properties declared by award as 
assigned to such person not included in suit 

1146 

Bombay Appellate Side Rnles, Br. 1 (a) 
and 2 (c) —Advocate’s fees 299a 

Bombay Children Act (13 of 1924), 
Ss, 23, 32 and 61 (3) —High Court can, at 


Bombay Children Act 

any time before expiration of term of 
detention, extend period of detention, pro¬ 
vided it does not exceed limit in S. 32: 371 
Bombay (City) Munioipal Aot (3 of 
1868) t S. 19 (4) —Grouping of voters accor¬ 
ding to communities is not opposed to 
principle of joint electorates 4316 

-5. 19 (4) —Voter enrolled as such in 

his own ward—Fact that his name is placed 
among a community and is not placed 
strictly according to alphabetical order 
among voters irrespective of their com¬ 
munities does not injure his franchise or 
personal right so as to enable him to apply 
under S. 45, Specific Relief Act 431c 

-5s. 28 (k) and 53—Election not called 

in question — Munioipal Commissioner 
cannot be restrained under S. 45, Specific 
Relief Aot from acting under Ss. 28 (k) 
and 32 431d 

-5s. 28 (h) and 33 —Jurisdiction under 

S. 45, Specific Relief Aot, cannot be exer¬ 
cised to restrain Munioipal Commissioner 
from acting under Ss. 28 (k) and 32 if 
applicant has not challenged electoral roll 
before elections and waited till declaration 
of results was about to be completed: 431/ 

- 5 . $$ — S. 33 does not take away 

applicant’s right to apply to High Court, 
under S. 45, Specific Relief Act, even before 
declaration of result is completed—Remedy 
under 8. 33 is however more complete—It 
is therefore not necessary to have recourse 
to S. 45 43 Is 

-5. 154 ( 3j—S. 154 (2) does not require 

that value of machinery should be deducted 
from rateable value of buildings 471c 

-5. 384.A — Owner of building is not 

liable under S. 384-A unless he himself is 
using the premises 95a 

-5. 384.A —The provision contained in 

S. 384.A is a penal provision—S. 384.A 
must therefore be construed strictly 956 

Bombay Civil Courts Act (14 of 1869), 
5. 33, cl. (5) —Powers of transfer are 
limited to administrative orders allocating 
business 4856 

Bombay Court of Wards Aot (1 of 
1905), 5. 20 —Mere appointment of mana- 
ger of estate does not clothe him with 
power to pass valid acknowledgment of 
liability—Court must determine whether 
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Bombay Court of Wards Act 
he possessed such power expressly or by 
implication 2Zld 

Bombay District Municipal Act (3 of 
1901), Ss. 3 (13), 50 (2) and 90 (6)— 
Private street declared by Municipality as 
public street—Soil of such street does not 
belong to Municipality — Person is not 
debarred from claiming that even though 
it is public street its soil belongs to him 

501 

Bombay District Police Act (i of 1S90), 
S. 48 (l) (a! —Rules under, published on 
19bh July 1934 for city of Ahmedabad and 
five miles beyond, R. 1—R. 1 cannot be 
challenged as ultra vires on ground that it 
deals with those who have contemplated 
procession and not with those who have 
formed procession and that R. 1 involves 
prohibition of processions 364 

Bombay Hereditary OflBces Act (3 of 
1874), S. 15 —Widow of deceased repre¬ 
sentative watandar is not holder of watan 
—She cannot enter into agreement for 
commutation of services 398 

-jS. 36 —S. 36, as it stood before amend. 

ment of 1910, recognized rule of lineal 
primogeniture in determining nearest heir 

56& 

Bombay Hereditary Offices (Amend¬ 
ment) Act (5 of 1886), S. 5 —Person 
merely acquiring watan property without 
acquiring ofi^ce is not watandar—S. 2 does 
not apply 414 

Bombay Land Bevenae Code (6 of 1879) 
—Code must be construed strictly 505c 

- Ss. 65 and 48 — Proprietor building 

godowns and using them for storing grass 
cut from his own fields in order eventually 
to export it to market for sale—Use is not 
for non.agricultural purpose - Proprietor is 
not liable to ^non-agricultural assessment 
even if ho originally had intended to use it 
for non.agricultural purpose 605a 

- Ss, 66 and 48 —Character of building 

or amount of money spent on it is immate¬ 
rial in judging purpose for which it is pub 
by farmer 5056 

- S. 83 —Onus to prove right to enhance 

rent is on landlord 421a 

- S. 83 —Term **usage”—Meaning ex. 

plained 4215 

-- S. 83 —Words "or otherwise" in sav¬ 
ing clause are not ejusdem generis with 
words "agreement or usage"—Even apply, 
ing rule of ejusdem generis landlord can 
prove current usage or prevailing rate if it 
is just and reasonable—What is just and 
reasonable rate stated 


Bombay Land Revenue Code 

-5s. 132 and 133 — Sanad offered, if 

not proper, holder is not liable to pay 
survey fee—Nor is he liable to pay penalty 
unless public notice provided by S. 132 is 
given 234a 

- Ss, 132 and 133 —Barden to prove 

compliance with every condition is on 
Government 2345 

- Ss. 132 and 133 —Sanads not proper 

—Addition of unauthenticated correction 
slips would not cure effect 234c 

- Ss. 132 and 133 —Sanad should givu 

boundaries and full dimensions of plot or 
building 234d 

-- S. 133 —Sanad granted under S. 133 

IS not document of title—Person suing for 
possession need not set aside sanad before 
obtaining possession-Art. 14, Limitation 
Act, is not bar to such suit 4255 

-Ss. 213 and 214, Rules under, R, 91 

— Expression any holding which has 

been assessed"—Meaning 505d 

Bombay Local Boards Act (6 of 1923), 
S. 4 rs;—"Notified area" under Bombay 
District Municipal Act is not "municipal 
district ’ within the meaning of S. 4 (3) 

— Local Board can levy octroi on goods 

imported in noti 6 ed area within the dis- 
triot 97 

Bombay Municipal Boroughs Act fl8 of 
1925), Ss. 104, 105 and 203 —Powers of 
Municipality acting under Ss. 104 and 105 

are not governed by Limitation Act_ 

Municipality can recover amount by issu- 
ing distress warrants under S. 105 even if 
civil suit under S. 203 to recover it is 
lime barred 494 a 

- S. 110 (2) (h) (i) — Expression "a 

rate on buildings or lands” includes tax in 
form of rate on buildings or lands 478a 

Bombay Pleaders Act (17 of 1920), S. 18 
—Pleader's fees—Valuation of 2995 

Bombay Prevention of Gambling Act 
(4ofl687),S.4 —Distinction between club 
and common gaming house stated 4815 

Ss, 4 and 6 —Value of evidence of 
bogus punters 4555 

—5s. 4 and 5—Statements of police- 
long after event cannot be relied on with¬ 
out corroboration 465c 

5s. 4 and 6 —Finding of marked coins 
and slip of paper with figures on it is 
suflicient for conviction if they are proved 
to bo instruments of gaming 4Q5d 

-5. d —Warrant in name of Sub-In¬ 
spector—Sub-Inspeotor present near room 
used for gambling but actual arrest made 
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Bombay Prevention of Gambling Aot 
by constable—This does not vitiate war. 
rant 465a 

-S. 7—Presumption under—Nature of 

—Presumption when arises and how rebut, 
ted stated 339a 

-5. 13 —Game called ‘pettin.ata’ is not 

game of mere skill and therefore comes 
within mischief of Act 481a 

Bombay Revenue Jurisdiction Aot (10 
of 1876), S. 4 (a) —Collector refusing to 
set aside alienation of watan property made 
before Watan Aot was passed—Subsequent 
civil suit for possession of alienated property 
is not barred under S. 4 (a) 369 

■ S. 4 (d) —Suit asking relief that pur. 
chaser from inamdar should be shown in 
village papers as person entitled to revenue 
of village is barred under S. 4 (d)—Govern, 
ment cannot be ordered to pay revenue to 
purchaser direct—Vendor however should 
be ordered to pay revenue to purchaser as 
soon as he receives from treasury 513e 

-S. 4 (f) — S. 4 (f) does not apply to 

case of alienated village where Government 
has no interest in revenue 513^ 

-S, 4, Proviso —Proviso does not relate 

to disputes as to who is entitled to be 
holder 513/ 

Certiorari —Writ of—High Court’s power 
to issue writ of certiorari — Act of Chief 
Judge of Small Cause Court, Bombay, hear, 
ing appeal under S. 217, City of Bombay 
Municipal Aot, if without jurisdiction can 
be controlled by High Court by writ of 
certiorari 4715 

Civil Procedure Code (5 of 1908), Ss. 2 
(2)i 47 and 96 and 0. 42, R. 5 —Order of 
Appellate Court refusing to stay execution 
is not appealable 65 

- S. 13 (a) and (b) —Suit by mortgagee 

against minor daughter of mortgagor in 
Osmanabad Court — Husband though ap. 
pointed guardian ad litem nob appearing 
and Court appointing its nazir as guardian 
ad litem—Court after considering evidence 
passing decree for sale and providing that 
in case of insufficiency of sale proceeds 
mortgagee would be entitled to personal 
decree — Suit by mortgagee for personal 
decree in British India Court — Defendant 
held could nob get benefit of cl. (b) but of 
cl. (a) 374 

- Ss. 39 and 47 —Court in which execu. 

tion is pending issuing certificate to decree, 
holder granting simultaneous execution to 
proceed in transferee Court on certain 
conditions — Order is not ministerial but 
judicial and comes under S. 47—Order can. 


Civil P. C. 

not be passed without hearing judgment, 
debtor 258 

-S. 47 and 0. 21, R. 66 — Administra¬ 
tive directions relating to proclamation of 
sale do not fall under S. 47 — Bub order as 
to whether sale is to be held by Court itself 
or by Collector falls under S. 47 526c 

-S. 47 —Transfer by party before decree 

—Transferee is not his representative: 496a 

■ 47 and 73 —Order of rateable dis¬ 

tribution affecting not only decree-holders 
inter se but also judgment-debtor — Order 
falls under S. 47 and is appealable 468a 

-S. 47 —Partition decree keeping certain 

property undivided pending certain litiga. 
tion about it and further providing that 
after termination of that litigation that 
property should bo partitioned by metes 
and bounds — Property subsequently lost 
to family and money acquired in its stead 
—Separate suit for partition of that money 
is nob barred by S. 47 386a 

-S. 47 and 0. 21, R. 2—Order rejecting 

application for adjustment after disposal of 
execution is one under S. 47 255a 

- S. 47 —Estoppel—Decree on award— 

Award filed in Court — Order directing 
award to be filed passed—No separate judg. 
ment recorded — Order is not enforoible as 
decree — Subsequent suit to obtain relief 
under award nob barred under S. 47 — 
Decree-holder applying for execution of 
such order and obtaining some relief is not 
estopped from subsequently cootending that 
order did not in law amount to decree: 114a 

- Ss, 47, 145 — Appeal lies from order 

of rateable distribution affecting not only 
creditors but surety and judgment-debtor 

1125 

- S. 48 —Starting point of limitation — 

Decree executable after happening of con. 
tingency — Time does not run until con. 
tingency occurs 75a 

- S. 51, 0. 21, Rr. 30 and 64, Sch. 3, 

Para. 11 — Sale of judgmenb-debtor’s pro¬ 
perty without attachment is valid and there 
is no irregularity which can vitiate the 
same 277 

- S. 64 and 0. 38, R. 7 — Attaobment 

before judgment must be made according to 
O. 21, E. 54—Mere order of attachment is 
not enough—Attachment not made accord, 
ing to O. 21, E. 54—Transfer would not be 
invalidated under S. 64 5085 

- S. 64 and 0, 38, R. 10 — Oonveyance 

of property executed after its attaobment 
before judgment by creditor in pursuance 
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of contract entered i 
prevails over attach 

- S. 64 — Attaehmenli 

one decree.holdor-LSuhs^uaMj/satflement 
between another decreg^iWtder and jadg. 
ment.debtor creating/cnarge^n attached 
property — Settlement drawn in form of 
award—Such settlement is merely private 
transaction and is void under S. 64 212a 

-S. CS—Date on which status of judg- 

ment.debfcor is to be considered is date 
when order for sale is passed 526a 

- S. 73 —Court holding amount payable 

to decree.holder — Another Court passing 
decree against same judgment-debtor but 
in favour of another decree-holder cannot 
order first Court to transfer darkhast and 
amount held by it and then order rateable 
distribution 4685 

*- S. 73 — Amount produced by judg¬ 

ment.debtor to be payable for one decree, 
holder for specific purpose of securing 
postponement of sale—Amount is not assets 
held by Court liable to be rateably distri¬ 
buted among all decree.holders 468c 

-S. 73 —“Assets held by Court"—Assets 

paid for specific purpose cannot be applied 
for other purposes—Application for stay of 
execution of ex parte decree—Bond executed 
by surety undertaking to pay amount if 
plaintiff suffered loss by stay — Ex parte 
decree set aside but decree inter partes 
passed Execution applied—Surety paying 
amount into Court ~~ Other decree.holders 
held not entitled to rateable distribution 

112a 

- S. 92 —Hindu disposing of his property 

in favour of charitable institution by will 
and trust deed—Will providing certain sum 
as maintenance for his widow — Suit by 
widow, in spite of trust, for maintenance 
suitable to her according to Hindu law — 
Suit is not governed by S. 92 3546 

- S, 125 — High Court can interfere in 

second revision from order passed in revi. 
sion by Sessions Judge under Sec. Ill, 
Bombay Municipal Boroughs Act 4786 

- S. 115 —High Court can in proper 

case entertain application in revision 
against order in revision passed by Ses. 
sions Judge under S. Ill, Bombay Muni, 
cipal Boroughs Act 477 

-S. 215—Order of amendment of decree 

— Application for revision is maintainable 

. 389a 

--S. 115 — Court’ — Persona designate 

—Scheme framed for administration of 
temple not conferring any authority on Dis- 



CiYil P. C. ^ 

respect of administration 
.y stating that Devastban Com. 
mittee can bring any irregularity to notice 
of District Judge — It cannot be said that 
District Judge was created persona desig- 
nata 279a 

- S. 115 — "Case decided” — Orders 

passed in assumption of jurisdiction not 
vested in Court by law come within cate, 
gory of “case decided”—High Court has 
jurisdiction to interfere in revision 2796 

- S. 151 — Compromise decree proper on 

face of record cannot be set aside in appli- 
cation under S. 151 490a 

- 0. 1, R. 10 —Person claiming interest 

in suit desiring to be made party — Court 
should not make him party without plain¬ 
tiff's concurrence 1886 

- 0. 3, R. 2 (a) — Attorney of Bombay 

High Court can act both under general as 
well as special power of attorney 3476 

-0. 7, R. 11 — 0. 7, E. 11, does not 

preclude amendment of plaint which under 
O. 6, B. 17 may be made at any stage 

354a 

-0. 8, R. 6 — Suit by A against B for 

share in certain amount realized by B—B 
in written statement claiming set-off in 
respect of certain amount awarded to him 
by previous decree—Set-off can be granted 
—Mere omission of B to pay court.fee 
does not affect his claim to set-off 3866 
- 0. 20, R. 13 and S. 115 — Prelimi¬ 
nary decree reversed on ground of want of 
jurisdiction—Remedy is by revision 485a 

-O. 20, R. 18 — Order decreeing parti. 

tioQ of property assessed to Government 
revenue aud referring it to Collector to 
carry out partition — Subsequent applica¬ 
tion by parties to send decree and papers 
to Collector is not in execution 4546 
'0. 21, R. 11 — Wife and husband 
arriving at arrangement under proceedings 
under Guardians and Wards Act with re¬ 
gard to maintenance of their children— 
Consent order passed under which hus¬ 
band was to pay expenses of maintenance 
and schooling of children to wife or school¬ 
ing authorities as the case may be_Wife 

taking out summons for leave to execute 
consent order as if it were decree for pay¬ 
ment of money—Although order did nob 
fall within terms of Guardians and Wards 
Act, still it was valid being within ordi¬ 
nary jurisdiction of Court and as parties 
were properly before the Court — It could 
not however be regarded as decree for pay¬ 
ment of money 367 
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-0. 2i, B. 16 —“Transfer'll op erati on 

of law’*—Decree declaring title to ^?other 
decree passed previously is not sufficient to 
effect transfer by operation of law of pre. 
vious decree 221a 

0. 21, B, 16 —Assignment—No parti, 
oular form of writing necessary — Decree 
obtained by sons — In suit by father 
against sons for declaration of his title in 
decree, joint application signed by both 
parties stating that sons had no objection 
to surrender decree to father and request, 
ing Court to pass a decree for father 
declaring his title to that decree — Writ, 
ing held amounted to assignment of decree 

221c 

- 0. 21, B. 46 (a) and (c) — Moveable 

property — Deposit made by member of 
Association which is subject to forfeiture 
and liens and is within absolute control of 
Association is not liable to attachment 
under O. 21, B. 46 90 

- 0. 21, B. 64 — Order under O. 21, 

B. 64 may be modified if judgment.debtors 
appear under O. 21, B. 66 and prove that 
they are agriculturists 5266 

-0. 21, B. 66 — Sale by Court — It is 

not necessary in every case to state value 
in sale proclamation 182a 

- 0. 21, B. 66, Ss. 47 and 96 — Order 

passed on petition praying that value of 
property to be sold in eseoution of decree 
should be stated in sale proclamation is 
not decree and is not appealable—Nor is it 
judgment within Letters Patent (Bom.) 
Clause 15 1826 

- 0. 21, B. 103—Plaintiff's right to 

present possession of property established 
— Order of removal of his obstruction 
must be set aside—His dispossession pend, 
ing suit does not matter 508a 

"" 0. 24 — Principles laid down in 0. 24 

apply to case of innocent infringement of 
designs where offender offers to pay profits 
made by infringement 198c 

*-0. 29, B. 1 —O. 29, R. 1 does not 

exclude operation of 0. 6, Br. 14 and 15 

347c 

■ 0. 32, B. 7 and 5. 115 —Objection to 

award on ground of failure of guardian ad 
litem to obtain leave of Court for reference 
to arbitration — Objection dismissed — 
Bevisiou to High Court lies provided trial 
Court is guilty of illegality or irregularity 

296a 

0, 32, B. 7 — Manager of Hindu 
family appointed next friend or guardian 
m suit—He is not absolved from obtaining 
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leave of Court for reference to arbitration 

2966 

— *~Q. 32, B. 7 ^ Effect of cl. 2 of R. 7 
explained ^ 296c 

-0. 32, B', 7^Wjeave should be express 

-. 296d 

-0. 33, B. 8 —Application to sue in 

forma pauperis granted—Date of filing ap. 
plication should be regarded as date of 
filing suit 418 

-O. 35, B. 5 —Object—When inter. 

pleader suit by tenant is maintainable 
stated 249 

- 0.40, B. 1 (l )—Application for ap¬ 
pointment of receiver made in suit on 
simple mortgage — Not only interest but 
also rates and taxes in arrears—Order for 
sale of property passed—Ic is a case in 
which it is just and convenient to appoint 
receiver 54c 

-0. 40, B. 1 (2 )—Court is not justified 

in removing from possession or custody of 
property third party who has got good 
title as against parties to suit 546 

- 0. 41, Br. 27 and 29 — Reasons for 

admission of additional evidence and points 
to which it is to be confined should be re. 
corded in separata order before evidence is 
allowed 401 

-0. 45, B. 7 —Practice—Privy Council 

Buies, R. 9 — Under R. 9 Court may, if 
justice requires it, extend time for lodging 
security beyond limit specified in B. 7 of 
O. 45, Civil P. 0. 483 

- 0. 45, B. 7—Object of security—Soli¬ 
citor can recover his taxed costs by sum. 
mary proceeding from amount deposited ■ 
under O. 45, R. 7 2506 

Club—Expulsion from— Interference by 
Court — Plaintiff expelled from club as 
result of resolution duly passed in General 
Committee—Reasons for expulsion not al. 
lowed to be discussed at the meeting by 
Chairman—Plaintiff remaining absent from 
meeting —No enquiry held as to reasons 
for plaintiff's expulsion—Action on part of 
members offended against elementary prin- 
ciples of natural justice and reasons as to 
justify interference by Civil Court 35 
Company — Share — Local situation of 
share is the place where the share can be 
transferred on the register of the company 

447a 

Contraot—Right to sue—Persona not party 
to contract cannot maintain action—Ex. 
ceptioDS stated—Liability of surety 309a 

-Teji mandi—Pakka adatiya—Duty of 

—Pakka adatiya entering into teji mandi 
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Contract 

contract on behalf of up.conntry consti- 
tnent is nob bound, without further instruo. 
tions from constituent, to exercise option 
on his behalf on due date and to enter into 
requisite cross contract, in absence of course 
of dealing between parties to that effect 

225a 

-Teji mandi contracts—Nature of teji 

mandi transactions explained fPer Bang, 
nekar J.) 2256 

Contract Act (9 of 1872), Ss. 2, 151, 152 
—Client instructing agent to purchase and 
keep silver bars—Agent purchasing bars 
and reporting that he kept them at client’s 
risk—Three bars lost—Client’s offer is ac¬ 
cepted when agent executed instructions 
and agent cannot alter or add to the con¬ 
tract—Agent is liable for damages 1016 

-S. 2 (h) —Nudum pactum—Solicitor’s 

costs — Solicitor agreeing to accept full 
taxed costs only in event of success so as to 
lighten burden of client in event ol failure 
—Agreement is valid and enforcible 250a 

-S. 25 (3) —De facto guardian cannot 

renew time.barred debt 4646 

- Ss, 126, 133, 135 and 259-Sorety 

bond given to Court—Principles under- 
lying these Sections can be applied 23a 

-Ss. 152,151 —Commission agent keep¬ 
ing at bis pedhl silver bars of his client, 
unlocked and unattended — Three silver 
bars lost — Agent is guilty of negligence 

101a 

- Ss, 190 and 193 —Agent’s act of dele¬ 
gating his authority to other is nob binding 
on principal unless such right to appoint 
sub.agent is established under S. 193: 435/ 
Costs — '^Appeal dismissed with costs” 

means that appellant has to pay costs 

493a 

■■ — Costs of appeal against summary dis¬ 
missal of appeal include costs of summarily 
dismissed appeal 4936 

*-Suit dismissed with costs--Order on 

its face showing two defendants who have 
incurred separate costs—Plaintiff must pay 
double set of costs 338 

-Suit by next friend — He can be 

directed to bear personally costs both of 
minor plaintiff and defendant if suit is not 
for benefit of minor— Appeal by minor 
against order of costs—Next friend need 
nob file separate appeal 271c 

Costs may be awarded to each success¬ 
ful defendant on the aggregate value of sub¬ 
ject-matter of the suit 266c 

--Innocent infringement of design—Suit 

for injunction and damages—Offender at 


Costs 

early stage of suit, admitting infringement, 
undertaking not to infringe proprietor’s 
rights in future and offering to pay profits 
made by infringement—Proprietor electing 
to continue suit—Decree passed only in 
terms of offer—Proprietor is liable to pay 
offender’s costs incurred after date of offer 

1986 

Court-fees Act (7 of 1870), S. 7 (iv) (c) 
—Suit by excommunicated member of 
casta for declaration that resolution of ex. 
communication was illegal and for perma¬ 
nent in junction restraining community from 
interfering with plaintiff’s joint posses¬ 
sion of caste properties—Plaintiff’s inter¬ 
est in caste properties less than Bs. 5000 
—Suit whether regarded as failing under 
S. 7 (iv) (o) or as one for joint possession 
of caste properties is within jurisdiction of 
Second Class Subordinate Judge 287 

Criminal Procedure Code (5 of 1898), 
Ss. 133 and 137 — Nuisance — For deter¬ 
mining legality of final order. Court is con¬ 
cerned only with evidence given at inquiry 

92a 

- Ss. 133 and 137 —Working flour-mill 

which caused inconvenience to two neigh, 
bours who alone report of a nuisance is not 
public nuisance 926 

- S, 133 —Flour-mill causing vibrations 

to premises of two neighbours alone—Two 
neighbours reporting nuisance—Case is not 
of prohibiting mill but of regulating it even 
if others are injured 92o 

- Ss. 135, 137 — Burden of proving 

nuisance is on person complaining 92cf 
- 8, 196-A (2) — Where object of con¬ 
spiracy is to commit non.cognizable offence, 
sanction under S. 196.A (2) is essential to 
give jurisdiction to Court — Object of con¬ 
spiracy has to be determined at initial 
stage, nob only by reference to Sections of 
Penal Code, bub also upon facts narrated 
and evidence tendered 1296 

- S. 197 —Officiating kulkarni of village 

committing offence under S. 409, Penal 
Code, by using for his own purpose money 
collected on account of land revenue — 
Sanction of Government is not necessary: 63 

-Ss. 222 (2), 235 — Although several 

defalcations are lumped together to obviate 
difficulty arising under Criminal P. 0. in 
respect of trial, they would not necessarily , 
constitute one transaction 129e 

- -Ss. 233, 234, 235 — Necessity of fol¬ 
lowing procedure relating to joinder of 
charges is dictated by reasons of practical 
expediency and justioe 129/ 
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-5s, 23a, 254, 236, 195 (l) (h) — 

Aoouaed tried for offenoes under Ss. 408, 
409, 193, 477-A read with S. 109 of Penal 
Code — Haying regard to charge under 
S. 193, Penal Code, complaint by Civil 
Court held necessary to give jurisdiction to 
Magistrate to inquire into charge—Fabrica¬ 
tion of false evidence relating to items 
partly or wholly unconnected with charge 
of criminal breach of trust held distinct 
offence and joinder of two charges offended 
provisions of 8. 933 — S. 234 held did not 
apply—Different advances of money made 
by accused from time to time held did not 
constitute '’same transaction" within the 
meaning of 8. 235—Charge framed held do- 
feotive as it joined together offences under 
S. 193 and S. 477-A, Penal Code, contrary 
to provisions of 8. 235 (l) 129i 

-5.255—"Same transaction”—Meaning 

of—To ascertain whether series of acts are 
parts of the same transaction, it is essential 
to see whether they are linked together to 
present continuous whole—Idea of comple- 
tion cannot be divorced in interpretation 
of expression—Mere common purpose does 
not constitute same transaction nor exis- 
tenoe of some general purpose or design: 129c 

-5. 255—"Same transaction"—Mean. 

ing of — Observations in A 7 iJ 1938 P C 
130 that if several persons conspire to com. 
mit offences and commit overt acts in 
pursuance of conspiracy those acts are 
committed in course of same transaction, 
explained 129i 

- Ss. 297 and 637 — It is duty of a 

Judge to explain to jury all essential ele. 
ments of offences charged against accused 
— But omission to do so does not vitiate 
trial if it has not occasioned failure of 
justice 457a 

-5. 297 — Prosecution is not debarred 

from taking ground in appeal that Sessions 
Judge omitted to explain law to jury: 4576 

- Ss. 397 and 398 — "Imprisonment" 

includes imprisonment in default which is 
a sentence and subsequent imprisonment 
cannot begin until expiry of previous impri. 
eonment in default 174 

- Ss, 439 and 269 — Complaint in res¬ 
pect of offences, one of which was cogniz¬ 
able and net compoundable, dismissed in 
absence of complainant and accused dis- 
charged presumably xmder 8. 259 — Fresh 
complaint filed on same facts and evidence 
heard and charge framed—Objection raised 
that previous order of discharge was not 
proper and vitiated all proceedings — Ho 


Criminal P. G. 

prejudice shown to have been caused to 
accused—Held that High Court would not 
interfere in revision 89 

Criminal Trial —Trial by jury—Even if 
defences taken up by accused in alternative 
were inconsistent it does not prove that 
evidence led on behalf of prosecution should 
have been believed by jury 457c 

-Trial by jury — Verdict of jury with 

which Sessions Judge has agreed should not 
be lightly interfered with i57d 

-BenUnce — Act punishable under two 

different Sections of Penal Coda — He can 
be punished only under Section imposing 
higher penalty 4526 

-Committal proceedings — Duties of 

Magistrate holding inquiry in proceedings 
by way of committal—If Magistrate refuses 
to commit and discharges accused, it is 
duty of Sessions Court to see whether 
Magistrate’s order of discharge is proper or 
not 372a 

-Practice—Order of discharge—Betting 

aside — Sessions Court as well as High 
Court should be very slow to interfere in 
revision with an order of discharge 3726 
Criminal Tribes Act (3 of 1911), S. 23 
(l) (a) —"Special reasons to the contrary" 
—Circumstances which constitutes special 
reasons stated 153 

Decree — Amendment — Decree not creat- 
ing charge for decretal amount — Decree- 
holder for long time taking no steps to get 
decree amended — Property purchased by 
stranger in good faith — Decree cannot be 
amended to his prejudice 3896 

-Sale of “Oral contract can be made— 

Assignment in writing is required only for 
procedure and does not affect rights of 
parties with regard to agreement 84a 

Deed — Construction — Document contain¬ 
ing printed as well as written conditions— 
Interpretation 435c 

-Construction — Principle — Stronger 

reasons are required to reach a conclusion 
which is at variance with the plain language 
of a solemnly executed document, especially 
when that conclusion is not suggested in 
the pleadings or depositions of the parties 
themselves 427a 

■-Construction—Principle—In each case 

the language of the document and the 
circumstances in which it was executed 
must be considered 427c 

-Construction of— Only expert and no 

other person can be called to explain mean, 
ing of document 3S9c 
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Deed 

■■ — CoDstrncfcioD — Definite description of 
survey number by reference to acreage and 
assessment—Indefinite reference to rent— 
Bent does not control figures as to acreage 
and assessment 151a 

Dekkhan Agriculturists’ Belief Act (17 
of lS79)y S. 12 — Suit on promissory note 
against agriculturist — Defendant giving 
pursbis stating that he has given up all 
contentions and that accounts may be 
taken — It is not obligatory on Court to 
examine defendant under S. 12—Failure to 
do so does not amount to error of law: 117a 

— S. 13 —Accounts to be opened between 

parties, one of whom is agriculturist— 
Decree should be passed on footing of 
account whether that account is in favour 
of or against agriculturist 1176 

- S. 15 D — Suit for account is not 

maintainable if it requires setting aside sale 
of equity of redemption 419 

- S. 15 D (1) — Suit under S. 15 D (l) 

Court can go behind mortgage deed and see 
how its consideration was made up 388 

- Ss. 71 and 15 B —Applicability—S. 71 

is not applicable to execution proceedings 
of award decree — It applies to payments 
and not to adjustment 2556 

- S. 72 —Suit for sale of mortgaged pro¬ 
perty and for personal decree in case of 
insufficiency of sale proceeds — Suit so far 
as relief for personal decree is concerned 
falls under S. 3, Cl. (w) and is governed 
by 8. 72 392 

Easement — Acquisition — Eight to dis- 
charge water on land— Person claiming to 
be owner of land—Alternative claim for 
easement—Issue raised only as to easement 

— Person is not prevented from establish, 

ing right to easement 149a 

-Assertion of right—Right to easement 

is not defeated by showing that party was 
not consciously claiming such right during 
whole or part of prescriptive period : 1496 
*EaBements Act (5 of 1882) t Ss. 13, 
24it 25 and 27 —Owner of first floor is enti. 
tied to right of support from ground floor 
owned by another—Latter is not liable to 
keep ground floor in repair— Bight of sup. 
port claimed by former is not natural right 

210 

^Election—Nomination paper—Signature 

— Full name and address of candidate 
impressed with rubber stamp in proposal 
and agreement clause by candidate himself 
but his signature not appended—Nomina, 
tion paper held properly signed and valid 

335a 


Election 

-Nomination paper—Validity — Nomi¬ 
nation paper not valid for want of candi. 
date’s signature — Signature allowed to be 
put after the date fixed for its receipt— 
Nomination paper is deemed to be out of 
time 3356 

* -Procedure — Three candidates to be 

elected—Three persons submitting nomina¬ 
tion papers —One of them rejected as invalid 

— Procedure to be followed in such case 

stated 335c 

Electricity Act (9 of 1910), S. 26 (5) — 
There is no conflict between* S. 26 (5) and 
E. 31, Electricity Buies 4806 

- S. 44 (b) — Accused removing meter 

from its old position, after breaking seals 
on it, to new position by layiog additional 
line—He is guilty under B. 44 (b) and under 
B. 31 (l), Electricity Buies 480a 

Estoppel — Attachment in execution by 
decree-holder—Subsequent settlement bet. 
ween judgment-debtor and another decree, 
holder creatiog charge on attached property 
in favour of latter — Property sold in exe¬ 
cution — First decree-holder purchasing it 
having notice of charge — He is not estop, 
ped from questioning validity of charge 

2126 

Eyidence Act (1 of 1872), Ss. 13 and 43 
—Judgment in previous case not inter 
partes — Admissibility — Beasons of judg¬ 
ment and finding of fact other than transao. 
tion itself are not relevant evidence 313a 

- S. 44 — Minor’s right to challenge 

decree on ground of negligence of guardian, 
if part of substantive law, is not destroyed 
by S. 44 (Obiter, Per Beaumont 0. J.) 

(PB) 666 

'S, 85 —Court can presume that all 
necessary requirements for proper execution 
of power of attorney were fulfilled—Provi¬ 
sion of 8. 85 is not exhaustive 347a 

- S. 90 — Old documents coming from 

proper custody — No presumption arises 
that its contents are true 59a 

- S. 92, Proviso 1 —Facts mentioned in 

Proviso may be pleaded by way of defence 

1516 

' "5. 92, Proviso 1 — Mistake common 

to all parties — Evidence is admissible — 
Unilateral mistake would not serve as 
defence under Proviso 1 151c 

- S. 116 — 8. 116 does not apply when 

tenancy itself is denied 3536 

* - Ss. 123, 124 and 162 — Scope of 

— Documents referring to matters of State 
—Communication made to public officer 
in official confidence ~ When and how 



15 


Subject Ibdex, A. 

Evldenoe Aot 

privilege oen be olaimed — Procedure and 
power of Court; — Officer must prove con¬ 
fidential character of communication — 
Test for determining whether privilege can 
be olaimed 237o 

Foreign Judgment — Foreign judgment 
forms cause of action — Suit can be based 
on it 5220 

Fraud—Proof —Fraud imputed to person 
who is rich and in good position must be 
proved strictly 161a 

Goyernment of India Aot (1919^ 9 and 
10 Geo, F.Ch. lOlJ, S. 106 (2) — ScovQ— 
"Bevenue” includes stamp duty — Whe¬ 
ther stamp authorities are entitled to 
charge particular duty is matter concerning 
revenue and public have no remedy against 
decision of stamp authorities — Bemedy 
provided by S. 56, Stamp Aot, does not 
give right to compel authorities to refer 
matter to Court 215a 

- (1986, 26 and 26 Geo V, Ch. 42), 

S. 224 (2) — S. 224 (2) does not curtail or 
affect High Court’s power to issue writ of 
certiorari 471a 

Grant — Grant of soil In alienated village 
by Peshwa in 1778 — Inamdar is owner of 
trees standing on lands already in occupa- 
tion of khots, dhaxekaris and permanent 
tenants 405a 

Guardians and Wards Aot (8 of 1890), 
iSs. 43 and 47 — Order of District Judge 
refusing to sanction marriage of ward upon 
application of her personal guardian is 
appealable ^ 366a 

' " ■ S» 48 — Application for sanction of 
ward’s marriage—Procedure to be followed 
by District Judge stated 3666 

Hindu Law— Adoption—Law of adoption 
applies to Jains unless custom to contrary 
is proved—Burden of proof 377a 

**-Adoption — Bombay Presidency — 

After partition, widow of coparcener who 
had died long before partition, adopting 
son — Adoption is not valid and neither 
binds divided members nor affects property 
in their bands 377c 

■ Adoption — Proof— An adoption deed 
is not necessary to prove an adoption—It 
may be satisfactorily proved by oral evi¬ 
dence 313c 

*-Adoption — Father who has gone to 

another family by adoption can still give 
his pre*born son in adoption (FB) 305a 
"““Adoption — Bombay Presidency — 
Alienation by coparcener of co. parcenary 
property even without justifying necessity 
or in excess of share of alienating coparce. 
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ner cannot be challenged by coparcener 
adopted subsequent to alienation 178a 

-Adoption — Simultaneous adoptions 

of two sons by Hindu widow to her deceased 
husband are both void 1786 

-Adoption —Legitimate son born after 

adoption—Adopted son gets one-fifth share 
in father's estate (FB) 166a 

-Adoption—Bombay school—Adoption 

by widow of gotraja sapinda is valid — 
Widow of gotraja sapinda succeeding as 
heir to husband’s agnate inherits estate in 
right of her husband — Her interest is 
divested when she adopts son to her hus¬ 
band — Estate immediately vesta in adop. 
ted son as absolute owner 123 

-Adoption—Son predeceasing his father 

leaving widow and mother — After death 
of first wife father marrying another wife 
who after death of her husband inheriting 
his property — Subsequent adoption by 
widow of deceased son though valid does 
not divest property vested in father's 
widow 81 

— ' Adoption—Adopted son held could not 
challenge partition effected before adoption 

47a 

* -Adoption — Partition between two 

branches of family each branch taking 
half — One branch comprising sole copar. 
cener and widow of his paternal uncle— 
Son adopted hy widow is entitled to his 
share in half share obtained by coparcener 
on partition 476 

* -Alienation — Mortgage by adoptive 

mother — Whole mortgage amount not 
found to he for legal necessity —Mortgagee 
is entitled only to that portion advanced for 
legal necessity — Difference between sale 
and mortgage in such circumstances ex. 
plained 445 

* Alienation —Coparcener—Purchaser 

from, has no right of possession either 
exclusive or joint—His only right is to sue 
for partition — He is not tenantdn.oom. 
mon with other members — Possession of 
others is not adverse to him (Per Beau, 
mont C. J* and Wadia J.) 322d 

* -Alienation — Mortgage — Part of 

mortgage money not applied for benefit of 
family — Mortgage may be good to the 
extent mortgage money, is applied for bene¬ 
fit of estate and bad beyond that amount 

sole 

-Alienation — Father — Subsequently 

born son — Alienation by sole surviving 
coparcener cannot be objected to by son 
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born to or adopted by him subsequently 

266a 

-Alienation — Widow—Gift —Widow 

executing deed of gift of husband’s entire 
property in favour of defendant — Her 
daughter, who was next reversioner, orally 
consenting to gift and also executing 
deed of consent — Deed of consent not 
registered —Widow subsequently adopting 
plaintiff—Plaintiff suing to recover pro. 
party from defendant — Gift in favour of 
defendant held valid and plaintiff could not 
challenge it — There was no necessity for 
daughter's consent being expressed in 
registered document 79a 

-Coparcenary — Creation of — A co¬ 
parcenary under Hindu law is purely a 
creation of law—It cannot be created by an 
act of parties, except in the case of an adop¬ 
tion by which a stranger may be introduced 
into the coparcenary 3776 

* Coparcenary—Extinction — Copar¬ 
cenary existing at the date of adoption— 
Adopted son takes share in joint property 

313d 

_Coparceners—Gift or renunciation by 

one coparcener of his undivided share in 
favour of another coparcener—Property so 
gifted or renounced does not change into 
separate property but remains coparcenary 
property in the absence of evidence as to 
intention, express or implied, to separate- 
person subsequently becoming coparcener 
is entitled to his share on partition 313e 

--Debts—Antecedent debt — Alienation 

of ancestral property by father for anteoe- 
dent debt — Barden of proving that such 
debt was for immoral purposes is on son 
who impugns the alienation—If that is not 
proved, it need not be shown that it was 
for legal necessity or benefit of family— 
Effect of alienation upon son's liability 
when it is sale and mortgage, stated 396 

_Debts—Distinction between powers of 

manager who is father and those of manager 
who is not father—Coparcener not son of 
manager—In order to bind such coparcener 
with antecedent debts of manager those 
debts must be proved to be for necessity 

301a 

-Debts—Manager—Necessity — Debts 

incurred by manager to purchase land— 
Coparcener's father consenting to purchase 
and purchase proved to be beneficial to 
estate — This is sufficient to bind copar¬ 
ceners with such debts 3016 

*-Debts—Father—Son’s pious obliga¬ 

tion — Son is not liable for avyavaharika 


Hindu Law 

debts of father — Avyavaharika means 
illegal, dishonest or immoral — Father 
depriving rightful owner of his property is 
dishonest—His son is not liable for debts 
arising out of such conduct (FB) 289 

-Debts—Coparcener — Debts incurred 

by sole surviving coparcener are not binding 
on son adopted in the coparcenary subse¬ 
quently, unless contracted for necessary 
purposes or benefit of the family 2666 

^-Impartible estate — Succession— 

Legitimate son born after adoption is 
entitled to succeed to watan property to 
the exclusion of adopted son (FB) 1666 

-Joint family—Alienation — On parti¬ 
tion alienee gets alienor’s share as on date 
of alienation fPer Rangnekar J.) 322c 

-Joint family—Manager — Ho is pro¬ 
tected in incurring expenses on marriages 
of daughters of male members (Obiter) 

271a 

-Maintenance—Widow — Arrears of— 

Same principles as to future maintenance 
apply 354(2 

-Maintenance — Widow — Husband 

giving part of his estate bo charity—Widow’s 
maintenance should be calculated with 
reference to income as existing after gifts 
or bequests were made 35ie 

-Maintenance—Widow—Sum awarded 

should enable widow to live with same 
reasonable luxury of life as she bad in 
husband’s lifetime — Husband keeping 
carriage in his lifetime—Widow is entitled 
to reasonable allowance for carriage 354/ 

-Maintenance and marriage — Obliga¬ 
tion of father to maintain and marry his 
daughters—Nature explained —Daughters 
taken away from care and custody of father 
against his wishes—Claim of daughters for 
maiotenanoe and marriage expenses cannot 
be enforced against person or property of 
father whether inherited or self-acquired 

2716 

-Maintenance—Decree for maintenance 

in favour of widow giving her choice to 
recover that amount by sale of immovable 
property charged with that amount or 
from immovable property of joint family— 
She cannot execute that decree by sale of 
moveable properties 206 

-Marriage—Form of—Pre.sumption is 

that it has taken place in an approved form 
rather than in an unapproved form 154a 

Marriage — Payment at the time of 
marriage — Contract between grown up 
people—Presumption 1546 
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-Marriage—Forme of — Taint implicit 

in nnapproved form attaches even to widow 
remarriage if contract of marriage discloses 
it 154c 

Partition— Suit for—Member kept out 
of enjoyment of coparcenary property— 
Mesne profits can be awarded 313/ 

—“Partition—Suit by minor—Institution 
of suit by minor does not ipso facto effect 
seyerance in joint status — But if decree 
is passed in suit, severance takes effect from 
date of suit—Consequently, if discretion of 
Court in decreeing suit is properly exercised, 
minor’s share is not liable to decrease by 
birth of member subsequent to date of suit 

169 

Beligions endowment—Eight of wor¬ 
ship—Private family devasthan—Worship 
and management given to members by 
annual turns but without right to alienate 
— Descendants through females cannot 
inherit right of worship and management 

207 

Stridhan — Succession to stridban of 
maiden—Father's sister’s son is preferred 
4o paternal grandfather’s brother’s son’s 
son 194 

Stridhan — Succession — Woman 
married in unapproved form — In absence 
of regular heirs, stridhan goes to husband’s 
heirs 596 

*-Succession—Disqualification — Son 

not respoDsihle for actual murder of father 
—Mere fact that he has conspired to mur¬ 
der him would not disqualify him from 
inheritance if murder has not been com- 
mitted in pursuance of conspiracy 3136 

-Succession — Stridhan — Mayukha— 

Woman married in unapproved form dying 
issueless — Her sister is postponed to 
brother’s son in succession to her technical 
stridhan 154d 

-Widow — Eight of reversionary heir 

expectant on death of widow is mere apes 
successionis 796 

-Widow—Alienation by widow of part 

of property for legal necessity and com. 
plete surrender of her entire estate stand 
on same footing 79c 

Hindu Law of Inhevitanoe (Amendment) 
Act (2 of 1929), S. 2 — Hindu dying in¬ 
testate prior to passing of the Act — His 
widow dying after the passing of the Act 
— Succession to his estate is governed by 
the Act 50 

-4nam— Grant— Construction — Grants 
held not saranjam and conferred heritable 
and alienable estate 513a 

1939 IndexeB (Bom)^3 
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Income-tax Act (11 of 1922), S. 3~ Ex. 
pression "associationn of individuals" in 
S. 3 means an association of human beings 
and does not mean or include association 
of companies 363 

- Ss,3and9 —Effect of S. 9 explained 

—Settlor conveying all property by wakf 
deed to trustee upon trusts—Income to be 
paid to wifeand children—Upon extinction 
of line of descent resulting trust made for 
charitable purposes—Trustees held associa¬ 
tion of individuals—They not being owners 
of trust property could not be assessed as 
such—Beneficiaries held bound to be asses¬ 
sed as regards income of wakf immovable 
property 195 

-5. 4(3) Proviso — Public utility con¬ 
fined to section of public is not general 
public utility within proviso to S. 4 (3) 

45 

- Ss. 6 and 9 — Whole income of asses. 

see derived from immovable property — 
Property subject to charge for mainten- 
ance allowances payable to female mem. 
hers in joint family by decree of Court — 
Amount paid as maintenance should be 
deducted from total income at the time of 
assessment 362(2 

* -S, 10 (2) (ix) — Managing agent of 

company procuring loan for company and 
by agreement between company, lender and 
himself, giving share of his commission to 
lender—Such payment of share in commis¬ 
sion held amounted to expenditure for 
earning profits and gains and could not be 
included in assessable income of managing 
agent 283 

- S. 22 (4)- Scope— Order to produce 

accounts which assessee not in position to 
produce is not justified 43 

-S. 34 — Words "if for any reason the 

assessment is too low" are wide enough to 
cover mistake of law occurring in original 
assessment 362a 

- Ss, 34, 35 —Assessment — When be¬ 
comes final and conclusive stated 3626 

-iSs. 34 and 35 — Fact that piistake 

might be remedied under S. 36 does not 
prevent assessment being altered under 
Section 34 362c 

- Ss. 42 and 43 — "Property in British 

India" in S. 42 means tangible property— 
Expression " through or from any business 
connexion" denotes some element of conti¬ 
nuity in relationship—On facts held there 
was business connexion between two com¬ 
panies 267 

* - S, 65 (3) —Costs—Assessee applying 

under S. 66 (3) asking Court to direct Com- 
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misBioner of Income-tax to state a case — 
Costs of application should follow event 

448 

Insolvency—Order of discharge on condi. 
tion that insolvent would remain liable to 
debts incurred before insolvency defeats 
object of adjudication—Such order amounts 
to refusal to grant discharge 344a 

Inenrance—Age— Proof of — Correctness 
of age admitted by company cannot be dis¬ 
puted unless admission procured by fraud 

_Burden of establishing fraud is on com. 

pany 1616 

Inteppretation of Statutes — It is useful 
to rely on strict grammatical construction 
of the words used in an Act in preference 
to interpretations given to words under 
different sets of laws even by Courts in 
England 5226 

•Fiscal enactment should be construed 
strictly 4 7 Id 

Penal Acts casting onus of innocence 
on accused—Court must act strictly 3396 

-Rule or statute taking away rights or 

privileges of man should be strictly con. 
strued (F B) 3056 

-Acts dealing with similar subject — 

Difference in use of similar expressions can 
be referred 2216 

—Historical origin—Recent statute must 
be construed according to its terms and 
not by reference to its history 2156 

-Effect must be given to plain words 

in a Section unless such literal construction 
is inconsistent with meaning of statute as a 
whole 616 

Juriadiction — Objection to — Waiver— 
Irregular assumption and exercise of juris, 
diction by Court competent to try subject- 
matter — Parties ccncurring in such 
exercise and leading evidence—Parties can- 
not raise objection legally 485c 

■ Criminal and Civil Courts — On 
grounds of public policy harmony between 
decision of Civil and Criminal Courts must 
be secured — Criminal Courts cannot be 
allowed to try over matters again which 
have been decided by Civil Court of com. 
petent jurisdiction — If, however, decree 
of Civil Court constitutes composition of 
non.compoundable offence, decree of Civil 
Court does not operate as bar to criminal 
prosecution 129a 

-Civil and Criminal Courts — There 

can be no estoppel of criminal prosecution 
and no ratification of criminal offence—No 
non.compoundable offence should be left 
unpunished if such offence can be proved 


Jarisdiction 

— Decision in civil suit does not bar crimi. 
nal trial (Per Sen J.) 129/ 

Land Improvement Loans Act (19 of 

S. 4 — Loan granted for making 
payement in part of agricultural land is 
under Land Improvement Loans Act and 
not under Agriculturists Loans Act 183a 

- S. 7 (1) (c) — Sale to recover loan 

under Land Improvement Loans Act which 
is a first charge is free from all prior 
encumbrances 183c 

Legal Praotitioner—Lien — Attorney — 
Court has discretion to allow to set off costs 
payable by person to another against sum 
due by another person to him either with 
or without prejudice to attorney’s lien on 
these sums — Attorney’s lien cannot be 
protected after set off had already been 
allowed 518 

-Yakalatnamanot giving specific autho. 

rity to negotiate and settle terms .of com. 
promise but merely to sign compromise 
application to be presented in Court — 
Consent of party to its presentation not 
obtained—Compromise decree is unautho. 
rized 4906 

-Pleader’s fees—Plaintiff settling with 

two defendants and appealing with regard 
to third—Fees of the latter’s pleader must 
be calculated on the whole subject-matter 

299c 

-Advocate for accused cited as prosecu¬ 
tion witness is entitled to appear in the 
case unless his appearance embarrasses 
trial in which case Court has inherent 
jurisdiction to require him to withdraw 

160 

Letters Patent (Bombay). Cl, 12—Hundis 
in form of promissory notes signed outside 
Bombay by firm and then sent to its clerk 
in Bombay—Hundis delivered by clerk to 
payees in Bombay — Payees endorsing 
them in favour of another person in Bom. 
bay ~ Cause of'action held arose in Bombay 

461a 

— —Cl. 12 —Amendment altering cause of 
action made — Fresh leave in respect of 
altered cause of action is necessary 345 

Limitation Limitation can be pleaded 
even in appeal 426a 

Limitation Act (9 of 1908) — Limitation 
Act only bars remedy by way of suit but 
does not extinguish right itself 4946 

- 3 All questions of limitation must 

be decided by provisions under the Act — 
In construing Act equitable considerations 
are out of place —- No principle can be 
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invoked to add to or supplement provisions 
of the Act \d 

-S. 10 — Words “ vested in trust " in 

See. 10 imply something more than mere 
possession and femporary control 1266 

-S. 14 — See. 14 must be liberally con¬ 
strued—What is " defect of a like natnre " 
depends on facts of each case — The words 
ocean and connote something which is quite 

distinct from defect of jurisdiction 26a 

—5. 14 — Cause of action — Accrual of 
—Claim of person fully satisded by agree, 
ment or decree of Court — Satisfaction 
subsequently annulled by another decree of 
Court — Fresh cause of action accrues in 
favour of claimant 266 

•-5. 14t Art. 83—A advancing money in 

1924 on a mortgage—B standing surety for 
payment—On failure by mortgagors to pay 
on due date, A bringing suit against them 
impleading R also — Property directed to 
be sold—Sale held on 4th January 1930— 
Sale proceeds proving insulhoient to satisfy 
A*$ claim, personal decree passed against 
mortgagors and R — R appealing from 
decree —A taking out execution of personal 
decree against R—R paying whole amount 
due by two instalments, first on 18th June 
1930 and second on 25bh June 1930 — A's 
claim fully satisfied on 25th June 1930 — 
Later on, appeal filed by R allowed and 
suit against R held to be premature — R 
applying for restitution and taking out 
warrant against A — A depositing the 
amount paid by R on 20th August 1934 
and on 30th August 1934 bringing another 
suit against R for balance of amount due 
on the mortgage — Held that A’s suit was 
within time — That A was entitled to ex¬ 
clude time spent in prosecuting proceedings 
in pursuance of personal decree against R 
— That apart from that, fresh cause of 
action accrued to him on 19th April 1934, 
when his first suit was finally decided — 
That the suit by A was governed by Art. 83 
and time began to run when A was actually 
damnified, i. e. on 19bh April 1934 260 

—5. 14 —*'Gause of action” means right 
and infringement of right — Act of Court 
restraining person from obstructing posses- 
sion of another does not amount to infringe, 
ment of his right to property — Bight can 
only be infringed by act of opposite party 

la 

S. 14 — Conditions necessary for ap- 
C^lication of Sec. 14 specified — Merely 


Limitation Aot 

defending suit does not amount to prosecu. 
tion of suit 16 

-S. 14 — Claim satisfied by agreement 

of parties or by decree of Court—Satisfac¬ 
tion subsequently set aside by judicial pro- 
ceeding—Cause of action revives in favour 
of claimant—He is entitled to exclusion of 
time occupied in proceeding resulting in 
annulment of satisfaction Id 

- Ss. 14 and 16, Arts. 144 and 120 — 

Suit for possession by plaintiffs held to be 
governed by Art. 144 and not by Art. 120 
and held to be barred by time — Ss. 14 
and 15 held to have no application to facts 
of the case — Plaintiff held not entitled to 
exclude period occupied by him in defend, 
ing suit instituted against him by dofen- 
dant Ik 

-5 .15 — On general principles Sec. 15 

applies so as to extend the period prescibed 
by Sec. 48, Civil P. C. (Obiter) 75c 

- S. 15 —Question whether plaintiff has 

been restrained by injunction or whether 
there has been order against his instituting 
any proceedings depends upon actual order 
or decree made in the case — Order res. 
training person from instituting suit need 
not be express — It may be express or 
implied Ic 

*- S$. 19 and 20 — Part payment not 

coming under Sec. 20, when operates as 

acknowledgment under Sec. 19 stated _ 

Endorsement on pro.note stating that 
certain amount is paid towards payment 
without specifying whether it is towards 
interest as such — Payment being on ac¬ 
count of debt secured by note, endorsement 
amounts to acknowledgment of liability 

252 

- Ss. 19 and 20 —Mortgage executed in 

1907—Mortgagor dying in 1908 and mort- 
gagee in January 1911 — Mortgagee’s son 
born in 1909, attaining majority on 10th 
October 1930 and filing mortgage suit on 9th 
October 1933—Payment towards mortgage 
debt in 1916 and 1920 — Estate of mort. 
gagor s son managed by Court of Wards 
during 1909 and 1913 — During suit Gol. 
lector’s clerk producing record of Court 
of Wards — Beoord consisting of Col¬ 
lector’s letter to plaintiff’s father dated 
22nd December 1910, statement by manager 
of estate to Collector dated . 12 th May 
1911 and letter by Collector to Com¬ 
missioner dated 9th June 1911 — During 
course of suit Collector claiming privilege 
for record under Secs. 124 and 123, Evi- 
ence Aot — Parties however allowed to 
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Limitation Act 
take certified copies thereof—Privilege held 
could not be claimed — Manager’s state, 
ment dated 12th May 1911 whether ac. 
knowledgment under Sec. 19 — Collector’s 
letter of 9bh June 1911 held amounted to 
acknowledgment and saved limitation 

237a 

-S. 19 — Acknowledgment made in 

document though not addressed to anybody 
is valid 2376 

- S. 28 —S. 28 does not affect right to 

moveable property 494c 

- Art. 5 (as amended in 1938 )—Sum. 

mary suit iustituted before 15th January 
1938 more than one year after accrual of 
cause of action is barred and is not revived 
by amendment 342 

- Art. 44 —Art. 44 does not apply to 

transfer by de facto guardian of ward’s 
property in his own capacity and as bis 
own property—Sale deed executed by de 
facto guardian and minor jointly held not 
executed as guardian 4276 

- Arts. 61 and Guardian spending 

money from his pocket for minor's benefit 
—Minor on attaining majority taking pos. 
session of property from guardian by order 
of Court—Amount spent by guardian for 
minor not reimbursed—Suit by guardian 
for recovering amount so spent held gov. 
erned by Art. 120 and not Art. 61—Cause 
of action held arose when guardian was 
dispossessed of property 394 

- Art. 62, S. 10 — Plaintiffi deshmukh 

of villages entitled to fees and emoluments 
from revenues thereof — Defendants, who 
were ajabat gumastas appointed by Pesh. 
was, making collections for plaintiff — 
Collections made not paid to plaintiff since 
1922—Plaintiff suing to recover collections 
—S. 10 held did not apply — Case was 
governed by Art. 62 and suit was barred 
except in respect of collections for three 
years prior to suit—Defendants were to be 
regarded as agents of plaintiff 126a 

- Art. 62 — Scope of — Art. 62 is nob 

confined to suits against agents 126c 

- Arts. 73 and 120 —Suit on promissory 

note executed by father of defendants, 
brought after father’s death—Suit is gov. 
emed by Art, 73 and nob by Art. 120: 464a 

- Art. 117 — Term “judgment” means 

decree—Appeal against decree—Decree of 
Appellate Court is starting point for limi. 
tation 522a 

- Art. 117 —Suit in British India based 

on decree of Native State Court—Law of 
limitation prevailing in British India is to 


Limitation Act 

be considered—Fact that suit is barred by 
law of limitation prevailing in Native State 
is irrelevant 522c2 

- Arts. 120 and 14 — Upon death of 

representative watandar Government ap. 
pointing certain person as the watandar in 
place of deceased—Suit against such person, 
that plaintiff is nearest heir of deceased 
watandar is governed by Art. 120 and not 
by Art. 14 56a 

- Arts. 142 and 144 —Distinction be¬ 
tween explained—fPer Bangnekar J.) 

322a 

- Arts. 144, 142 and 120—Some copar¬ 
ceners mortgaging their share — One of 
them selling his share to mortgagee—Suit 
by mortgagee’s successor in title for parti¬ 
tion and allotment of share and for enforce-, 
ment of mortgage—On facts Arts. 142 and 
144 held did not apply—Suit held barred 
under Art. 120—^Per Beaumont 0, J. and 
Wadia J.) 322fl 

- Art. 162 — Limitation expiring on 

Sunday—Application for copies on Monday 
—Appeal filed next day after copies ready 
—Appeal held in time — One day’s delay 
held excusable 4& 

- Art. 182 —“Where there has been an. 

appeal”—Meaning explained 454a 

- Art. 163 — To constitute reviver of 

decrees, there must be expressly or by 
implication determination that decree is 
still capable of execution and decree, holder 
is entitled to enforce it—Held that under 
the circumstances of the case there was no 
reviver of decree under Art. 183 and that- 
application for execution was barred by 
limitation 51 

Mahomedan Law — Co-heirs — Suit to 
recover debts due to estate of deceased 
Mahomedan must be on behalf of entire 
body of co-heirs—Suit by some is defective 
on ground of absence of title or lack of 
representation in heirs who sue 188a 

-Gift—Gift by Sunni Bobra widow of 

house, derived from her husband, to minor 
son of her daughter without delivery of 
possession is void—Eecital in gift deed of 
delivery of possession does not bind daughter 
of donor she being not heir of donor—On' 
widow’s death daughter is entitled to re¬ 
cover property in spite of gift and is not 
precluded from challenging validity of gift 
in spite of her consent to it 449fr 

-Marriage—Sunnis—Shafi sect—Con¬ 
sent of adult virgin is essential 489 

-Succession—Sunni Bohras of Gujnrir 

are governed by Hindu law in matters ofi 
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BUOOdSsioD and inheritance—Validity of 
gift is to be determined by Mahomedan 
law 

- Wakf —Mn javar—Succession—Duties 
of mujayar capable of being performed by 
female—Female can succeed 487 

Minor —Suit filed on behalf of minor by 
next friend dismissed with costs—In exe¬ 
cution of decree for coats minor’s property 
attached—Application for refund of money 
paid to raise attachment is maintainable 
by new next friend 350a 

♦-Suit by next friend on behalf of minor 

dismissed with costs—Decree simply saying 
that minor plaintiff should pay costs of 
defendant—Estate of minor remains liable 
for costs 3506 

I Suit by minor to set aside decree 
against him on ground of negligence of 
guardian is not barred by fact that one 
of minors after attaining majority had 
appealed against decree (^Per Broomfield J. 
»n Order of Reference) (FB) 66a 

** • Gross negligence of next friend or 
guardian ad litem in suffering the decree 
cannot be basis for suit to set aside decree 
against minor (FB) 66o 

Mortgage — Suit on —Costs —Costs pro- 
perly incurred in enforcing mortgage — 
When costs cannot be said to have been 
properly incurred stated—fPer Beaumont 
0. J. and Wadia J J _ 322/ 

-Suit on — Appointment of receiver — 

Court can appoint receiver in case of 
simple mortgage whether before or after 
preliminary decree 54a 

Mussalman Wakf Act (42 of 1923) (as 
amended by Bombay Amendment Act, 
1936) ,Ss, 10, lO.B —Offence under S. 10 
cannot be tried by District Court which 
is not Criminal Court 146 

- S. 61 — Mutwallis residing within 

jurisdiction of District Court but property 
of wakf situate beyond its jurisdiction— 
Mutwallis cannot be called upon to con¬ 
tribute under 8. 61 4476 

Negotiable Instruments Act (26 of 1881), 
8, 8 and 9 — Promissory note executed in 
favour of joint family firm—Members com¬ 
prising firm at the time of execution of 
note are holders of promissory note— Suit 
on note by such members is maintainable 

147 

Partition—Joint property — Vendee pur¬ 
chasing property from cosharer for value 
— In subsequent partition suit equities 
should be so adjusted as to allow vendee 
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Partition 

full fruit of his bargain—Principle applies 
to vendee of such vendee 40a 

_Partial partition — Suit by cosharers 

for partial partition of property purchased 
by alienee from one cosharer— Alienee as 
defendant is entitled to decree for parti¬ 
tion — Value of alienated property if less 
than value of alienor’s share, alienee is 

entitled to retain entire alienated property 

406 

Partnership — Partnership is mixed ques¬ 
tioned of law and fact 4106 

-Liability of partners— Partner is nob 

liable for criminal acts of managing part- 
ners unless he was aware of or connived ab 
them 129ft 

Partnership Act (9 of 1932), Ss. 4 and 6 
—Sharing profits and contributing to losses 
are not enough to constitute partnership — 
Existence of agency is essential element 

410a 

- Ss. 74 and 69 — Scope of S. 74 ex¬ 
plained — Mortgage executed before Act 
came into force—Suit by unregistered firm 
after S. 69 came into force— Suit held nob 
barred under S. 69 61® 

Patents and Designs Act (2 of 1911), 
S. 63 — Delivery up on order can be made 
only in respect of goods for sale but not in 
respect of samples 198a 

_ S. 63 (l) (a) —Plaintiffs’ design con. 

sisting of border and background in a sari 

_Defendants copying in detail plaintiffs’ 

design in respect of border and getting ib 
printed in Japan and importing the prints 
for sale in Bombay — Plaintiffs’ design 
found to be new and original— Plaintiffs 
suing defendants for injunction restraining 
them from applying their design — Defen¬ 
dants held infringed plaintiffs’ design 
although defendants’ design was not exacb 
reproduction of plaintiffs’ design—Although 
design was applied in Japan, defendants 
held could be used in India having impor¬ 
ted it for sale in British India—Injunction 
granted to plaintiffs was restricted to 
British India and to period of copyright— 
Plaintiffs held entitled to-order for delivery 
up of goods 103 

Penal Code (45 of 1860), Ss. 116 and 117 
— Abetment by accused of commission of 
murder by public— Proper Section under 
which he should be sentenced is S. 115 :452a 

-Ss. 117 and 109 —Persona abetting 

commission of murder by public— Murder 
committed— Appropriate Section for such 

offence is 8. 109 (Obiter) 452a 
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Pena] Code 

- S. 266 —'False measure’—Meaning of 

Commission of offence under Bombay 
Weights and Measures Acb does nofc make 
measures false within the meaning of 
Section 266 455a 

- S. 266 — Agreement between vendor 

and accused that goods sold to accused 
were to be measured by measure produced 
by accused—No representation by accused 
that measure was standard measure — 
Accused is not guilty of fraudulent intent 

4556 

- Ss. 408, 409, 477.A, 109 — Public 

exposure, by criminal trial, of malpractices 
in connexion with banking concerns and 
publishment of delinquents should be first 
concern of State 1299 

Pensions Act {23 of 1871), S,4 — Grant 
of soil and not merely of land revenue — 
Certificate is not necessary 5136 

- S. 4 —No dispute as to fact of grant or 
as to persons entitled under it— Suit rela¬ 
ting to property which has been subject of 
grant— Plaintiff’s claim quite independent 
of grant —Suit is not relating to grant of 
revenue 613c 

Pleadings — Mofussil pleading—Mofussil 
pleadings should not be construed too 
strictly, if to do so woald work injustice 

354c 

Principal and Agent — Relation between 
dealer and broker 4356 

Principal and Surety—Case not governed 
by Contract Act— Principles however are 
applicable 236 

-Discharge of surety — Surety daring 

pendency of suit — Fresh surety given 
during appeal — Prior surety held was 
discharged 23c 

Promissory Note — Contract between 
drawer and payee does not become com. 
plete until promissory note signed by 
drawer is tendered and accepted by payee 

4616 

PjpOYinoial Insolvency Act (6 of 1920), 
S. 28 (2) —Leave of Court not obtained — 
Suit must be dismissed 8446 

ProTinoial Small Cause Courts Act (9 of 
X887), Sch.2, Art. 4, as amended hy Bom. 
hay Act 6 of 1930 — " Substantial issue, ” 
meaning explained—Suit to recover posses, 
sion and rent on strength of lease—Hollow, 
ness of lease raised by way of defence is 
substantial issue Court of Small Causes 
has no jurisdiction to try suit • 353a 
Registration Act (16 of 1908), S. 77 — 
Registrar refusing to condone delay under 
B. 25 — Sab-Registrar passing order refus- 


Registration Act 

ing registration—No appeal made to Regis, 
trar—Suit under S. 77 does not lie 254 

- S, 89 — Failure by Collector to send 

copy of order sanctioning loan under Land 
Improvement Loans Act to Bub. Registrar 
does not affect operation of Land Improve, 
ment Loans Act, S. 7. 183d 

Religious Endowments—Managing Com. 
mittee — Scheme authorizing secretary to 
bring suits with chairman’s sanction — 
Court can permit chairman to institute 
proceedings 756 

Res Judicata — Appeal against decree— 
Decree of Court of first instance cannot be 
pleaded as res judicata (Obiter) 522 g 

- -Applicability — The principle of res 

judicata applies in execution proceedings 

492c 

-Mortgagor and mortgagee — D selling 

property to M but retaining possession —M 
selling property to P but D continuing in 
possession as P's tenant — Suit by P for 
declaration of title and possession against 
D — Suit decreed for possession but D 
allowed to continue as tenant—Second suit 
by P for declaration that be is owner of 
land and for possession —D contending that 
original transfer to M was mortgage—Suit 
turned into one for redemption and mort¬ 
gage being found to be satisfied suit dis. 
missed — Decree in first suit held did not 
bar D's contention in second suit regarding 
nature of transaction 303 

Sale of Goods Act (3 of 1930), S. 24 — 
Property does not pass to broker even if 
goods are delivered to him on jangad terms 

436d 

- S.24 —Goods received on jangad terms 

by broker, mercantile agent, and thirdly by 
agent—Applicability in each case of S. 24 
explained 435a 

- S. 27 — Goods delivered jangad by 

owner to broker—Broker in printed agree¬ 
ment admitting that he received goods only 
for purpose of showing them to intending 

purchasers without power of sale_Broker 

held not mercantile agent 435a 

8. 65 — Defendant agreeing to pur¬ 
chase decree obtained by plaintiff_Writ¬ 

ten agreement providing payment of price 
in four weeks and execution of assignment 
after payment — Before completion of four 
weeks judgment.debtor of decree adjudged 
insolvent — Upon defendant’s refusal to 
complete purchase, plaintiff filing suit for 
purchase price and alternatively for dam¬ 
ages for breach—Upon proper construction, 
agreement held amounted to sale out and 
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Sale of Goods Act 

out—Claim held maintainable under S. 55 
(1)—ABsnming agreement to be agreement 
of sale suit held fell under S. 55 (2) 845 

Speoifio Relief Act (1 of 1877), S. 45— 
One oreditor oan bring suit against another 
restraining latter from attaching property 
^hioh former has previously attached— 
Such injunction when granted stated—Suit 
by one oreditor against another for deolara- 
tion that latter is not entitled to attach 
property, his decree being ooUuaive, does 
not come under S. 42—Proper relief in such 
case is injunction and not declaration 209 

-S. 45—Conditions in provisos must be 

fulhlled before order applied for is made— 
Order is discretionary 431a 

Stamp Aot (2 of 1899), S. 25 — Applica¬ 
tion of Section to transfer by lease—Duty 
of stamp authorities — Lease of mine for 
definite period giving option to lessee to 
terminate lease before period or in the 
event of mines getting exhausted before 
expiry of period—Lease comes under Sec. 
tion 25 (a) 215c 

SnooesBion Act (39 of 1925), S, 2U— 
Scope — Suit instituted without filing cer¬ 
tificate—Certificate oan be produced before 
decree is passed 188c 

Surety- Position of surety explained; 3095 
Trade-mark— Number stamped on goods 
acquiring reputation as mark of goods of 
particular person — No other trader oan 
stamp it on his goods of similar desorip. 
tion 118a 

^“Infringement — Number stamped on 
one trader’s dhoties acquiring reputation as 
goods of his manufacture—Another trader 
cannot stamp it on his dhoties though dif. 
ferent in quality and size 1185 

-Infringement—Nominal and substan¬ 
tial damages when granted stated 118c 
Transfer of Property Act (4 of 1882), 
S, 52 — Mortgage of family property in 
satisfaction of ancestral debts—Subsequent 


Transfer of Property Act 

suit by widow for maintenance claiming 
maintenance to be made charge on property 
—Suit decreed—Sale to mortgagee during 
pendency of that suit is affected by lis 
pendens 403 

-S. 53 — Person proving himself to be 

creditor and deoree.holder of judgment- 
debtor — Transfer intended to delay or 
defeat him is voidable at bis option even 
if he may subsequently become auction, 
purchaser 508c 

-jS. 53 — Creditor defending suit filed 

against him by person claiming under trans¬ 
fer voidable under 8, 53 — He may plead 
S. 53 as personal defence—He need not file 
representative suit to avoid transfer 508i 

-S. 53—Conveyance to one creditor in 

preference to other is valid provided debtor 
has reserved no benefit for himself 508d 

-5. 53 — Surrender by widow of entire 

estate of her husband in favour of daughters 
—Deed reciting that widow cancelled her 
ownership of properties and made over to 
daughters possession as full owners—Sur¬ 
render held transfer 4965 

-S. 53-A — S. 53.A is retrospective in 

its operation 31c 

*-5. 54—Equity of redemption in case 

of usufructuary mortgage is tangible pro¬ 
perty 31a 

-5. 54 — Delivery — Sale of equity of 

redemption in ■ usufructuary mortgage — 
Vendee paying mortgage and getting pos¬ 
session on date of sale — Possession being 
with vendor’s assent held amounted to 
delivery of property 315 

-S. 100 — Charge — Notice of — Pur. 

chaser held not to have notice 1835 

-S. 115 — On surrender of head-lease, 

sub-lessee becomes lessee of lessor, but 
when surrender is for obtaining new lease, 
he continues as before under the lessee; 98 
Will—Construction— “My community”— 
Meaning explained 202 
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^arayan Jivaji Patil and another 

Plaintiffs — Appellants. 

V. 


(c) Umitalion Act (1908), S. 15 — Question 
whether plaintiff has been restrained by injunc¬ 
tion or whether there has been order against 
his instituting any proceedings depends upon 
actual order or decree made in the case Order 
restraining person from instituting suit need not 
be express—It may be express or implied. 


Gurnnathgouda Khandapvf^QOuda Patil 

and another — Defendants — 

Respondents. 

First Appeal No. 49 of 1937, Decided on 
14th January 1938, from decision of Joint 
First Class Sub-Judge, Dharwar, in Civil 
-Suit No. 115 of 1932. 

(a) Limitation Act (1908), S. 14-“Causc of 
action'* means right and infringement of right 
— Act of Court reitraining person from ob- 
structing possession of another does not 
to infringement of his right to property—Right 
can only be infringed by act of opposite party. 

An order o! Court does nob give a cause of action 
to a party to start a judicial proceeding. A cause of 
action briefly means “right and infringement of 
the right. An act of Court restraining a person 
from obstructing the possession of another can 
never amount to an infringement of his right to 
the property. A right can only be infringed by an 

act on the part of the opposite party. [P 8 C 2 ; 

P 9 C Ij 

•• (b) Limitation Act (1908), S. 14—Conditions 
nccovsary for application of S* 14 specified— 
Merely defending suit does not amount td pro* 
secution of suit. 

The true conditions for the application of 8. 14 
are (1) that the plaintiS in the later suit was pro¬ 
secuting with due diligence another civil proeWd- 
ing and (2) that the civil proceeding being founded 
upon the same cause of action and being prose¬ 
cuted iu good faith, was not entertained by the 
Court for defect of jurisdiction or cause of a like 
nature. I^Iere defending a suit is not, and cannot 
amount to the prosecution of a suit. The terms 
‘plaintlfi’ and ‘defendant’ have a well known tech¬ 
nical meaning. The Legislature must be deemed to 
be aware of that meaning when they chose to allow 
benefit of the time occupied by an earlier proceed¬ 
ing only to the plaintiff as against the defendant : 
AIR 1924, Bom 39, Bel. on. ^ [P 9 C 1, 2) 

1939 B/1 &, 2 


The question whether in a particular case, the 
plaintiff has been restrained by an injunction or 
whether there has been any order against his insti¬ 
tuting any proceedings, must be a question which 
must depend upon the actual order or decree made 
in the case. An order or decree restraining a person 
from instituting a suit need not be express. It may 
be either express or implied. So also merely putting 
a claim and asserting a right, as distinct from 
receipt of rents or moneys, is not a violation of an 
order restraining a party from recovering rents or 
recovering or receiving debts ' 17 All 198 (P C) 

13 All 76 and AIR 1919 Mad 317, Pel. on. 

(P 10 0 1, 2] 

(d) Limitation Act (1908), S. 3—All questions 
of limitation must be decided by provisions 
under the Act—In construing Act equitable 
considerations are out of place—No principle 
can be invoked to add to or supplement provi¬ 
sions of the Act. 

It is by the Limitation Act that all questions of 
limitation must be decided and it is not per¬ 
missible to any Court to travel beyond the provi¬ 
sions of the Limitation Act. In other words, 
when time has begun to run, owing to a right to 
sue having arisen or accrued to a person not under 
any legal disability, any subsequent disability or 
inability to sue, is not a ground of exemption from 
the operation of the ordinary rule of hrnitation 
save as provided by the statute. That is when once 
a period of limitation has begun to run» it would 
not be suspended for any reason other than those 
specified in the Act itself. In construing the Imii- 
tation, equitable considerations are out of place. 
Apart from the provisions of the Limitation Act, 
no principle can be legitimately invoked to add to 
or supplement the provisions of the Act: 35 All 227 
(P C) : AIR 1918 P C 180 : AIR 1920 Mad 1 
(F B) : A I R 1926 Cal 65 and AIR 1927 All 
446, Bel. on: Case law discussed. [P 17 C 1] 

(e) Limitalion Act (1908), S. 14—Claim satis- 
bed by agreement of parlies or by decree of 
Court — Satisfaction subsequently set aside by 
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judicial proceeding—Cause of action revives in 
favour of claimant—He is entitled to exclusion 
of time occupied in proceeding resulting in 
annulment of satisfaction. 

Where a claim is satisfied either by agreement 
of parties or by a decree of the Court, and if the 
satisfaction or the decree is set aside subsequently 
in a judicial proceeding, then a new cause of action 
will arise, in respect of which the claimant will 
either get a fresh period of limitation provided for 
in the Act, or the cause of action will be revived 
and he will be entitled to deduction of the time 
occupied in the proceedings resulting in the annul¬ 
ment of the satisfaction or the setting aside of the 
prior decree ‘ 22 if J A 244 (PC) cind A I P 1016 
P C 96, EtU on. [P 17 C 1] 

(f) Adverse possession—Meaning of—Adverse 
possession is possession by person holding land 
on bis own behalf of person other than true 
owner. 

By adverse possession is meant possession by a 
fperson holding the land, on his own behalf, of 
some person other than the true owner, the true 
owner having a right to immediate possession. If 
by this adverse possession the statute is set running 
and it continues to run for twelve years, then the 
title of the true owner is extinguished and the 
person in possession becomes the owner : 4 Cal 
327, Foil. [P 17 C 2] 

(g) Adverse Possession—Interruption of. 

A judgment of a Court declaring that a party in 
possession of immovable property has no title to 
it has not the effect of interrupting the continuity 
of his adverse possession as against the real owner: 

[ P 18 C 1] 

(h) Limitation Act (1908), Ss. 14, 15, Arts. 
144, 120—Suit for possession by plaintiffs held 
to be governed by Art. 144 and not by Art. 120 
and held to be barred by time—Ss. 14 and 15 
held to have no application to facts of the case 
—Plaintiff held not entitled to exclude period 
occupied by him in defending suit instituted 
against him by defendant. 

A joint Hindu family consisted of three brothers 
N, K and J. E separated from his brothers before 
his death and after his death his widow took in 
adoption the defendant 0. Of the two remaining 
brothers J died in 1913 leaving his widow, plain¬ 
tiff 2, B. N died in 1915 after taking a boy in adop- 
tion, who also died in 1919 leaving him surviving 
his widow T and a son D. In 1919 B (plaintiff 2) 
adopted N, plaintiff 1, to her deceased husband J. 
N was a minor then and attained majority on 5th 
March 1920. D died on 6th February 1920 and 
on his death disputes arose in the family about 
the family property. The disputes were referred to 
arbitrators, who made an award on 24th February 
1920 giving possession of property to G and grant¬ 
ing maintenance to T and a decree in terms of the 
award was passed. G took possession of the pro¬ 
perty. When N attained majority he applied to the 
revenue authorities praying the family property 
be entered in bis name. G also made a similar 
application. The revenue authorities referred the 
parties to Civil Court. On 25th November 1920 G 
filed a suit against B and N’claiming a declaration 
that the adoption of .N by B was illegal and that 
JV bad no right to dispossess D and for an injunc* 
tion restraining B and N from interfering with 
his possession. A temporary injunction was issued 
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on the same day restraining B and N from inter¬ 
fering with D's possession. 0'$ suit was decreed* 
by the trial Court and the decree was upheld by 
the High Court. But the Privy Council on appeal 
reversed the decision of the lower Courts and held, 
that the adoption of ^ by B was valid and that- 
he was entitled to the joint family property and 
dissolved the injunction against N and B on 4th. 
November 1932. N and B filed a suit on 25th> 
November 1932 to recover possession of the pro¬ 
perty and sought to bring it within limitation by 
relying on Ss. 14 and 15, Limitation Act. O con¬ 
tended that the suit was barred by limitation ; 

Held that the suit was governed by Art. 144- 
and not Art. 120 and was barred by limitation. 
The time began to run against N when G's posses¬ 
sion became adverse to N and B, i. e. from 24th> 
February 1920 when O went into possession of the- 
property after the award—at any rate from 5th. 
March 1920, the date on which N attained majo¬ 
rity and became entitled to sue G for possession. 
That merely because the adoption of N was dis¬ 
puted and was declared to be valid by the Privy 
Council, it could not be said that the cause of 
action accrued to N on that decision. That time- 
began to run against N even before the suit by J 
was instituted and it could not be said that merely 
because N was restrained from obstructing O in 
the enjoyment of the property, that a cause of 
action accrued to N when the temporary injunc¬ 
tion was issued against him. That Sec. 14 had no 
application to the case as N was not prosecuting 
the earlier suit but merely defending it. That Sec. 
15 did not also apply as the injunction and the^ 
decree in the earlier suit did not operate as stay of 
the suit for possession by G or as an injunction 
restraining N from filing a suit for possession of' 
the property. That throughout the whole period 
from 1920 0 claimed to hold and was in possession 
of the property in his own right as against N who 
was the true owner and the fact that G’s claim to 
hold the property was unfounded was immaterial. 
Q's possession which was adverse before his suit 
did not cease to be so because of the suit and the 
temporary injunction obtained therein : Case law 
discussed. [P 8 C 1, 2; P 9 C 2; P 17 C 2;. 

P 18 C 11 

A. G. Desai, S. A. Desai and G. A, Desai 

— for Appellants, 

G. N. Thakor, R. A. Jahagirdar and 
K. R. Bengeri, and G. R. Madbhavi — 
for Respondents 1 and 2 respectively, 

Rangnekar J. — This is an appeal froia 
a judgment of the First Class Subordinate- 
Judge of Dharwar, whereby the learned 
Judge dismissed the appellants’ suit for* 
possession of the property mentioned in 
the plaint, and the real question in the 
appeal is whether the suit brought by the 
appellants is barred by limitation. The case 
is an offshoot of the well-known case in 35 
Bom Li R 200.*^ In that case their Lord- 
ships of the Privy Council reversed the 

1. Bhimabai v. Gurunathgouda, (1933) SO A I R 
P 0 1=141 I C 9=57 Bom 157=60 I A 25 = 

35 Bom L R 200 (P C). 
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ing Bhimabai and Narayan from interfer- 
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decree made by this Court and upheld the 
adoption of the plaintiff. The decision of 
this Court is reported in 30 Bom L E 
859.^* I shall endeavour to state the facts 
which gave rise to the present action as 
concisely as possible* 

There were three brothers, members of 
a joint and undivided Hindu family, by 
name Nilkantgouda, Khandappagouda and 
Jivangouda, being the sons of one Dyaman- 
gouda, who is referred to in the record as 
Dyamangouda 1. The family was possessed 
of considerable vatan property and some 
non-vatan property. It is common ground 
that Khandappagouda separated from his 
brothers before his death, which took place 
in 1912. After his death, his widow adopted 
the defendant, Gurunath, in July 1915. 
Jivangouda died in 1913, leaving his widow 
Bhimabai. Nilkantgouda then died in De. 
cember 1915. It appears that he had adop. 
ted a boy by name Dyamangouda, who is 
referred to in the record as Dyamangouda 2. 
Dyamangouda 2 died on 5th August 1919, 
leaving him surviving his widow Tungawa, 
and a son, Dattatraya, who was born in 
Au^st 1918. On 17th September 1919, 
Bhimabai adopted the plaintiff Narayan to 
her deceased husband Jivangouda. Datta. 
traya died on 6th February 1920. On the 
death of Dyamangouda 2 his natural father 
took proceedings to have a guardian of the 
minor Dattatraya appointed on the ground 
that Bhimabai was not well disposed 
towards him and the property required to 
be safeguarded. These proceedings wer& 
started on 6th August 1919. Bhimabai was 
served with a notice, and put in a written 
statement on 22nd November 1919. In that 
written statement she contended that the 
property, which is now the subject-matter 
of the suit, belonged to her, as her husband 
had separated along with Khandappagouda 
from the remaining brother Nilkantgouda, 
and that therefore the property did not 
belong to the minor Dattatraya. This writ¬ 
ten statement, it may be stated, was put in 
after Narayan was adopted by her. 

In these proceedings Tungava also put in 
an application on behalf of the minor Dat¬ 
tatraya, stating that the property was in 
her possession and that Bhimabai was try¬ 
ing to remove the crop, etc., and to take 
forcible possession of the property, and she 
therefore applied for an injunction restrain- 

la Bhimabai Jivangouda v. Gurunath Gouda, 
(1920) 16 A I R Bom 867 = 114 I 0 392=30 
Bom L R 859. 


ing with their enjoyment of the property. 
On 28th November 1919, the rule which 
was issued on her application was made 
absolute. Dattatraya died, as I have stated, 
shortly thereafter and these proceedings 
then came to an end. Disputes however had 
arisen even before Dattatraya’s death, as 
regards the validity of the plaintiff’s adop¬ 
tion and as to whether the property should 
be entered in the record of rights in his 
name or in the name of either Bhimabai 
or Narayan. It appears that an heirship 
inquiry was held by the District Deputy 
Collector, and on 3rd November 1919, he 
had ordered that the property should be 
transferred to the name of Dattatraya. An 
intimation to that effect was sent by the 
Mamlatdar of Gaclag to the village officers 
on 7th November 1919. This was opposed 
on behalf of Bhimabai and Narayan. She 
was however ordered not to disturb Datta- 
traya’s possession, and on 17th December 
1919, the Mamlatdar ordered that the pro¬ 
perty should be recorded in the name of 
Dattatraya, overruling the objection of 
Bhimabai, who contended that the property 
had fallen to her share and was in her 
possession. 

Accordingly, in January 1920, the pro¬ 
perty was transferred to Dattatraya’s name. 
It appears from the record that even before 
that some mutation entries in favour of 
Dattatraya were made in November 1919. 
On Dattatraya’s death, disputes arose be. 
tween Tungawa and the defendant. The 
defendant claimed that he was the next 
reversioner of Dattatraya and entitled to 
the property subject to the maintenance of 
Tungawa. These disputes were referred to 
arbitration and an award was made on 24th 
February 1920, in favour of the defendant. 
He then applied under the Civil Procedure 
Code for a decree in terms of the award, 
and Tungawa not objecting to it, a decree 
was made on the next day. The award 
directed that the defendant should take pos- 
session of the whole of the property subject 
to maintenance of Tungawa, who also was 
given some non-vatan lands. Accordingly, 
on 24th February 1920, possession of the 
property was handed over by Tungawa to 
the defendant. As to property which had 
been leased, the rent-notes were transferred 
to him and the moveable property was 
actually handed over to him, and there can 
be no doubt that from that time right up 
to the time of the present suit the defen- 
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dant remained in sole and exclusive posses¬ 
sion of the whole of the property in suit. 
On 5th March 1920, the plaintiff attained 
majority. 

It appears that in that month or in the 
next, some attempts were made by Bhima- 
bai and Narayan to get some of the proper, 
ties transferred to their names, in collusion 
with some of the village officers, and this 
being noticed on behalf of the defendant, 
the defendant started proceedings before 
the revenue authorities. An elaborate inquiry 
was held by the Mamlatdar, to which Bhi. 
mabai and Narayan were both parties. In 
an exhaustive judgment, the Mamlatdar 
after a review of all the facts ordered that 
the property should be transferred to the 
name of the defendant. He held that Bhi. 
mabai was never in possession of the pro¬ 
perty and that the defendant had fully 
established his actual possession as well as 
his right to it. This happened on 22nd May 
1020. Accordingly, on 27th May 1920, inti¬ 
mation was sent to the village officers and 
entries in the Record of Rights in favour 
of the defendant were made. Bhimabai and 
Narayan appealed to the District Deputy 
Collector. The appeal was heard on 13th 
November 1920, when the District Deputy 
Collector referred the parties to a civil suit, 
but ordered that nearly half the property 
should be transferred to the name of Bhi- 
mabai and the other half to the name of 
one Bhisto, who claimed to be a preferen. 
tial reversioner. The defendant appealed to 
the Collector who, on 12th January 1921, 
reversed the decision of the District Deputy 
Collector as regards the vatan property. As 
regards the non-vatan property, he held 
that he had no jurisdiction to hear a second 
appeal. 

It will be seen from the proceedings to 
which I have referred that up to 25th 
November 1920, Bhimabai or Narayan had 
not obtained any possession of the property 
in the suit, and that is clear from an appli¬ 
cation put in by Bhimabai before the Dis. 
trict Deputy Collector on 6th January 
1921. In the meanwhile, having regard to 
the order made by the District Deputy 
Collector, the defendant, on 25th Novem¬ 
ber 1920, filed a suit, being Suit No. 588 
of 1920, in the Court of the First Class 
Subordinate Judge of Dharwar against 
Bhimabai and Narayan. By his plaint, 
after setting out the facts to which I have 
referred, he stated that all the properties 
which he had mentioned in Sch. A annexed 


to the plaint were never in the possession 
of Bhimabai or of Bhisto and had been in 
his possession since February 1920. He 
further stated that the defendants (i. e. the 
plaintiffs in the present suit) were about to 
deprive him of the possession of the pro¬ 
perty by force and fraud or by colluding 
with the raiyats or giving them false hopes, 
and that unless they obtained a decree 
from a competent Court to the effect that 
the i)laintifl'’s (i. e. the defendant’s in the 
present suit) adoption, which was chal¬ 
lenged by them, was illegal, they had no 
right to dispossess the plaintiff of the plaint 
property. In para. 6 of the plaint he chal¬ 
lenged the adoption of Narayan. In para. 7 
of the plaint he alleged that the cause of 
action arose on 13th November 1920 which 
was the date on which the District Deputy 
Collector’s order, which he was challeng¬ 
ing in the suit, was made. The prayers 
were (l) for an order that the order made 
by the District Deputy Collector should be 
set aside and that the property should be 
transferred to his name in the Record of 
Rights, and (2) that it should be declared 
that the plaint lands were in his possession 
and his possession should be confirmed 
and that an order should be passed, where¬ 
by the defendants in that case should be 
restrained from dispossessing the plaintiff 
from the plaint property, from obstructing 
the plainti^ in his enjoyment of the crops 
grown by him in the aforesaid lands and 
in recovering the amount from the raiyats 
to whom the lands were given on leases. 

Along with this plaint* he put in an 
application for a temporary injunction to 
the same effect. He alleged in that applica¬ 
tion that he apprehended that on the 
strength of the order made by the District 
Deputy Collector the defendants would 
remove the crops grown by him or would 
destroy the same. He further alleged that 
the defendants had begun to hold out 
threats and misrepresentations to tenants 
and were thinking of taking fresh leases 
from them and were about to recover the 
rents from them. He further prayed that 
the defendants should be restrained from 
obstructing the plaintiff’s possession and 
enjoyment of the lands and from interfer¬ 
ing with the same. A reply to this applica¬ 
tion was put in on behalf of Bhimabai and 
Narayan in which they challenged the 
adoption of the plaintiff and denied that 
the property was in possession of the plain- 
tiff. They also alleged that the property 
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was in their possession and applied that 
the application for injunction should be 
dismissed. A temporary injunction issued 
was howeyer confirmed on 6th February 
1922. The defendants then put in a written 
statement in that suit. They pleaded that 
all the three brothers had separated from 
each other and that the property in the 
suit had fallen to the share of Jivangouda. 
the deceased husband of Bhimabai, and 
that it Was never in the possession of the 
plaintiff. They denied that the plaintiff 
was validly adopted by Khandappagouda 
and asserted that Narayan was validly 
adopted by Bhimabai. They challenged the 
award made between Tungawa and the 
plaintiff. 

On “these pleadings various issues were 
raised, of which only one seems to be 
material on the contentions raised in this 
appeal, and that is Issue 5, which was in 
these terms : “Is plaintiff in present pos¬ 
session of the property in plaint ?” The issue 
was found by the trial Judge in favour of 
the plaintiff and the finding was confirmed 
by the High Court in appeal. It was not 
challenged before the Privy Council, and it 
must be taken therefore that the plaintiff 
(i. e. defendant in the present case) has been 
in possession of the property now in suit 
from February 1920, and was in possession 
at the time of the institution of the Suit 
No. 588 of 1920. The First Class Subordi- 
nate Judge held in that suit that Narayan 
was not validly adopted by Bhimabai and 
that the plaintiff was entitled to the reliefs 
which he sought. The order is in these 
terms: 

It is hereby declared that plaintif! is in posses¬ 
sion of the whole suit property as the sole owner 
thereof and is entitled to have his name entered in 
the Record of Rights as the vidyaman cabjedar of 
that property. Defendants 1 to 5 are each and all 
hereby ordered never to obstruct plaintiff’s pos¬ 
session of all or any part of the suit property uor 
to obstruct plaintiff in any way in taking the 
crops grown by him in the suit lands or receiviug 
or recovering the rents cf the suit lands from the 
tenants thereof. The defendants are further order¬ 
ed never to receive or recover the rent of the suit 
lands or any of them from the tenants thereof. 
Defendants 1 to 5 are ordered to bear their own 
costs of this suit and pay those of the plaintiff. 

On this judgment and the order a decree 
was drawn up which substantially is in 
accord thereto, and it is in these terms : 

We have decided that the whole of the property 
in suit is in possession of plaintiff as the full 
owner thereof and that plaintiff is entitled to get 
his name entered in the ^cord of Rights against 
the whole of the said property as present occupant. 
We have hereby ordered that everyone of defen¬ 


dants 1 to 5 and all the said defendants should 
not deprive plaintiff of the possession of the whole 
of the property in suit or of any portion thereof 
and should nob cause obstruction in any way to 
plaintiff’s taking away the crops raised in the 
lauds in suit by plaintiff or accepting or recovering 
the amount of rent of the said lauds from the 
tenants thereof. And wq have also ordered that 
defendants should not accept or recover the 
amount of rent of the said lands in suit or of any 
land out of those (lands) from the teuants thereof. 
Defendants 1 to 5 do bear their own costs. Aud 
defendants 1 to 5 do pay to plaintiff Rs. S20-0-11 
for costs of this suit. 

Bhimabai and Narayan appealed from 
this decree to this Court, but the appeal 
failed. They then preferred an appeal from 
the decision of this Court to the Judicial 
Committee and their Lordships of the 
Privy Council held that Narayan was 
validly adopted aud dismissed the plain, 
tiff’s suit with costs throughout. The judg¬ 
ment of the Privy Council was delivered 
on 4th November 1932 and the Order in 
Council made thereon is dated 10th Novem. 
ber 1932. Immediately after the Privy 
Council decision, that is to say on 25th 
November 1932, the present suit out of 
which this appeal arises was brought by 
Narayan along with Bhimabai for posses, 
sion of the property, which was the subject- 
matter of Suit No. 588 of 1920, and mesne 
profits. 

After setting out some of the facts to 
which I have referred, Narayan alleged 
that on the death of Dyamangouda 2 his 
widow Tungawa looked after the manage¬ 
ment of the properties, but after his adop¬ 
tion, his adoptive mother, Bhimabai, was 
associated in the management of these 
properties. Then he pleaded that the arbit, 
ration proceedings and the award were 
collusive and that in accordance therewith 
Tungawa purported to hand over the pos¬ 
session of the vatan lands, although the 
possession remained with Narayan and 
Bhimabai. He then referred to the revenue 
proceedings and the institution of the Suit 
No. 588 and the temporary injunction, and 
in para. 12 stated that 

the cause of action to recover rent or profits or 
for possession of the properties in suit thus accrued 
to the plaintiffs on ^th November 1932, when the 
injunction granted by the lower Court was finally 
dissolved by the order of the Privy Council. 

It was further stated that Suit No. 588 
of 1920 

was actively defended with due diligence and in 
good faith by the plaintiffs as that was the only 
course open to them, the main issue in the suit 
being as to which of the claimants was entitled to 
hold the suit properties. 
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Then he referred to the progress of Suit 
No. 588 of 1920 and the Privy Council 
decision, and in para. 16 stated that as the 
result of the judgment of the Privy Coun¬ 
cil he was entitled to the property and that 
the defendant had no title thereto. Then 
para. 17 of the plaint is in these terms: 

So far as the leasehold*properties are concerned, 
plaintifi 1 has already recovered possession of some 
of the lands by getting rent-notes passed to him¬ 
self by the tenants cultivating the said lands. In 
respect of these lands it is not necessary to ask for 
possession and plaintids do not claim future pro¬ 
fits in respect of these lands, from the dates the 
tenants have attorned .to plaintiS 1. But in case 
the defendant oSers obstruction to the plaintiff or 
his tenants a permanent injunction be issued to 
the defendant restraining him from offering any 
kind of obstruction. 

Then there follows a somewhat curious 
pleading : 

If however it be held that the plaintiff has not 
obtained possession, then plaintiff 1 may be 
awarded possession of such lands as well with all 
incidental reliefs. A list of such lands will be 
submitted later. 

Paragraph 18 is in these terms: 

If the cause of action held not to accrue to the 
plaintiffs as stated in para. 12 but earlier and if it 
is contended that the cause of action accrued 
earlier, i. e. 25th November 1920. it ds submitted 
that the suit is in time. But if it were to be held 
that the cause of action accrued to the plaintiffs 
still earlier the plaintiffs submit that in comput¬ 
ing the period of limitation prescribed for this suit 
the time from 12th November 1920 to 4th Nov¬ 
ember 1932, should be excluded on the ground 
inter alia, firstly, that the institution by them of 
any suit for possession and mesne profits or for 
recovery of rent, etc., was in effect continuously 
stayed, first by the temporary injunction herein* 
before referred to and followed by a permanent 
injunction as embodied in the decree of this Court 
which was confirmed by the High Court ; and 
secondly and without prejudice to the previous 
grounds that he was defending the said suit and 
prosecuting the said appeals, in effect prosecuting 
another suit founded upon the same cause of 
action, viz. the validity of his adoption with due 
diligence and in good faith against the defendant 
herein. 

And further the tenants were holding over the 
major portion of the land in suit as a result of the 
injunction, foiTthe rightful owner, whoever he may 
be, as finally found by the Court. So long as the 
decree passed against the plaintiffs subsisted they 
could not have instituted any suit as a result of 
the injunction and even if they had filed any, 
thuc plaint would not have been entertained and 
rejected. Further to institute any such suit would 
have been perfectly vain litigation, particularly 
when the defendant was insisting on the plaintiffs, 
on getting the validity of his adoption declared in 
a competent Court of law in opposition to his own. 
Under these circumstances the time intervening 
between the date of the ad interim injunction up 
to the date of the decree of the Privy Council will 
have to ^ excluded and the defendant is precluded 
from taking advantage of the lapse of time as his 


possession of the suit properties was of the cha¬ 
racter of a trustee, a receiver or an agent of the 
Court from 25th November 1920 to 4th Novem¬ 
ber 1932. 

To this plaint, the defendant put in a 
•written statement, in which he denied that 
Bhimabai was associated with Tungava in 
the management of the property on the 
death of Dyamangouda 2. He denied that 
the plaintiffs were ever in possession of the 
suit property at any time. He pleaded that 
the property remained in his possession 
from February 1920 right up to the pre- 
sent time. He contended that time began 
to run against the plaintiffs from the date 
of adoption of plaintiff 1 as the said pro¬ 
perty was treated as his exclusive property 
by Dattatraya and after him by Tungabai 
to the full knowledge of the plaintiffs. He 
denied that the plaintiffs had obtained pos¬ 
session of any property at any time. Finally, 
he pleaded that his possession was adverse 
and the suit was barred by the law of 
limitation. 

After the institution of the suit plain, 
tiff 3 was brought on the record on his 
application, upon the ground that he was 
a donee of about twenty-one survey num- 
bers under a deed of gift executed by plain¬ 
tiff 1, Narayan. Plaintiff 1 did not object 
to his addition, and, as the Judge says, the 
defendant was indifferent. Upon that plain¬ 
tiff 3, as the donee of some of the proper¬ 
ties, was brought on the record in 1933, 
and Mr. Desai, on behalf of the plaintiffs, 
has stated that the plaintiffs are agreeable 
that if they succeed, a decree for possession 
should be made in favour of plaintiffs 1 
and 3. It is rather difficult to see how 
Bhimabai was a necessary party to the suit. 

On these pleadings, the learned Judge 
raised various issues, and on the applica- 
tion of the plaintiff made subsequently, 
some more issues were added. After the 
issues were settled in this way, the plain¬ 
tiffs, on 14th October 1936, put in what is 
called a purshis or a statement, stating that 
they were not going to press Issues 2, 3 
and 4 or to lead evidence on the said Issues. 
These issues raised the question as to whe¬ 
ther the plaintiffs were at all at any time 
in possession of the property or any part 
thereof. The plaintiffs having given up 
these issues, the learned Judge recorded a 
finding accordingly. The effect of the plain, 
tiffs’ admission and the consequent findings 
thereon therefore is that the case that the 
plaintiffs have been and were in possession 
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X)f the property and were dispossessed by 
iihe defendant fails. If that \\’a3 the plain- 
'tiffs* case, there can be no doubt that the 
mit 'mW fall under Art. 142, Limitation 
Act, 'with the result that, on the findings 
x>n these issues being recorded against the 
plaintiffs, the suit should have failed. The 
defendant however by his written state, 
ment, had set up his adverse possession 
and relied upon Art. 144, Limitation Act, 
and apart from the contention of Mr. Desai 
that the proper Article to apply, on the 
iaots of this case, is Art. 120, it seems to 
me that the whole case has proceeded in 
the lower Court on the footing that it fell 
rmder Art. 144 of the Act, and it is on that 
tooting that I propose to deal with the 
oase. The learned Judge has held that the 
defendant had proved that he was in 
adverse possession of the property for more 
than twelve years and that the suit was 
barred by the law of limitation. The ques. 
tion is whether that decision is right. 

It is clear from the facts to which I have 
4;eferred, and from the evidence in the case, 
and that is conceded by Mr. Desai, that 
the defendant has been in possession of the 
property in suit since February 1920. It 
was so held in the previous litigation; the 
finding was not challenged before the Privy 
'Council. The case that all the three brothers 
iiad separated and the property had come 
to Jivangouda on partition was given up in 
the previous litigation, and Narayan in his 
evidence in this case has admitted that the 
defendant has been in possession of the pro¬ 
perties since February 1920. Upon these 
:faots, it is clear that the suit is beyond the 
period of limitation provided by the Limi- 
tation Act, and it is for that purpose that 
Narayan states in his plaint, and had to 
-state under the rules of pleadings, various 
grounds of exemption in avoidance of the 
•bar of limitation. Prima facie, in February 
1920, the property went out of the family 
to which Narayan belonged. The property 
was held adversely against Bhimabai even 
during the lifetime of Dattatraya and before 
Narayan's adoption. After Dattatraya’s 
death, it was held adversely, first, by Tun- 
gawa, and thereafter, by the defendant. 
The plaintiff was adopted on 17th Septem- 
hot 1919, and attained majority on 6th 
March 1920. Upon the facts held estab¬ 
lished by the Privy Council that the family 
was joint, there can be no doubt that 
shortly after the death of Dyamangouda 2 
the property would go to Dattatraya, and 


on the adoption of the plaintiff, which was 
upheld by the Privy Council, the plaintiff 
would be entitled to a half share of the 
property in his own right as the adopted 
son of Jivangouda. But the evidence shows 
that as the result of the award made be¬ 
tween Tungawa and the defendant, the pro¬ 
perty was handed over to the defendant in 
February 1920, so that unless the plaintiff' 
shows that he is entitled to exemption from 
the ordinary period of limitation provided 
in the Limitation Act, the suit is barred. It 
is for that purpose that the plaintiff has 
stated in his plaint that the cause of action 
arose in 1932, when the Privy Council deci¬ 
sion was given and his title established. To 
this his learned advocate before us has 
added another date as being the date of the 
accrual of the cause of action. He says that 
the cause of action to recover possession of 
the property accrued to the plaintiff when 
the trial Court in Suit No. 588 issued, first, 
the temporary injunction against him; and, 
secondly, when the decree in that suit was 
made against him. It is clear that if that is 
the date on which the right to sue arose in 
favour of Narayan, the suit would be saved. 
To save the bar of limitation however, 
Narayan in his plaint relies, though not 
specifically, first, on S. 14, Limitation Act; 
secondly, on S. 15 of that Act; and thirdly, 
on equitable grounds, which, he says, entitle 
him to deduct the period occupied by the 
earlier litigation up to the decision of the 
Privy Council from the period of limitation 
specified in the Act and which, he says, 
have been recognized by their Lordships of 
the Privy Council in several decisions. It 
will be convenient at this stage to refer to 
the relevant Sections of the Limitation Act, 
as they have a material bearing on the 
questions raised in the course of discussion 
before us. Sec. 3 is in these terms : 

Subject to the provisious contained in Ss. 4 to 25 
(inclusive), every suit instituted, appeal preferred, 
and application made, after the period of limita- 
tion prescribed therefor by Sch. 1 shall be dis* 
missed, although limitation has not been set up 
as a defence. 

Section 9 provides : 

Where once time has begun to run, no subse¬ 
quent disability or inability to sue stops it. 

Provided that where letters of administration 
to the estate of a creditor have been granted to his 
debtor, the running of the time prescribed for a 
suit to recover the debt shall be suspended while 
the administration continues. 

The effect of these provisions is that all 
questions of limitation have to be decided 
under the Act, and once time has begun to 
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run, no subsequent disability or inability 
stops it, and no equitable grounds for sus¬ 
pension of the running of the time or of the 
cause of actiop outside the provisions of 
Ss. 4 to 25 of the Act can be relied upon or 
added to these provisions. Ss. 17, 18 and 
the Proviso to S. 9 are some of the instances 
of inability to sue: and under Ss. 13 to 16 
of the Act the operation of limitation is 
validly suspended or the running of the 
time is interrupted. Before summarizing 
the contentions of the appellants, it will be 
convenient to consider under what Article 
of the Act the case falls. In my opinion the 
suit is governed by Art. 144, which lays 
down a period of 12 years, and time begins 
to run when the defendant’s possession be¬ 
comes adverse to the plaintiffs. But it is 
argued by Mr. Besai that having regard to 
the peculiar facts of this case, and in parti¬ 
cular to the fact that since the decree in 
Suit No. 588 the possession of the defendant 
was under the decree, the suit will be 
governed by Article. 120. I am unable to 
accept the argument. It is true that the 
previous history of the litigation is recited. 
It is also true that the possession of the 
defendant was confirmed by the decree of 
the Court in Suit No. 588. But the plaint, 
in terms, seeks possession of immovable 
property. The defence is one of adverse 
-possession. It is clear from the position in 
which Art. 144 occurs, and from the words 
used in that Article, that it is a residuary 
Article in respect of all suits for possession 
of immovable property to which no other 
Article specifically applies, and that is the 
case here. It is difficult therefore to see how 
the suit would fall under Art. 120 and not 
under Art. 144. 

It will now be convenient to summarize 
the contentions raised by the learned advo- 
cate on behalf of the appellants. They are 
(1) that the cause of action accrued in 
favour of the plaintiffs on the decision of 
the Privy Council; (2)'that in any case the 
cause of action accrued when a temporary 
injunction was issued; (3) that S. 14, Limi¬ 
tation Act, is applicable; (4) that the plain¬ 
tiffs were restrained from instituting a suit 
for possession of the property by the decree 
in Suit No. 588 of 1920 and therefore the 
case fell within S. 15 of the Act; (5) that 
the effect of certain decisions of the Privy 
Council is that under certain circumstances 
such as those in this case the running of 
time will be suspended and a new rule of 
exclusion of time will apply outside the 
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provisions of the Act; and (6) that thp- 
lower Court was wrong in holding that the- 
defendant had established that he was in 
adverse possession of the property for more- 
than 12 years, inasmuch as his possession 
ceased to be adverse on the passing of the 
decree in Suit No. 588 of 1920 in his favour 
until that decree was reversed by the Privy 
Council, and therefore the suit is within 
time. I propose to deal with these conten¬ 
tions in the same order. 

I have no difficulty in rejecting the first 
contention. The effect of the Privy Council 
decision is that Narayan was validly adop¬ 
ted on 17th September 1919, by Bhimabai 
as a son to her deceased husband Jivangouda. 
It is clear that the rights of an adopted 
son come into existence on his adoption, so 
that in September 1919, Narayan became 
entitled to possession of half the property 
as against Dattatraya, and on the death of 
the latter, to the whole of the property 
against Tungawa and the defendant. The 
evidence shows that on the death of the 
father of Dattatraya, the rights of Bhima¬ 
bai, who then represented the estate, were 
challenged and ignored. It also shows that 
Narayan s adoption was disputed and his 
rights were ignored and all the property 
went into the possession of Dattatraya ; so 
that Dattatraya’s possession became adverse 
to both Bhimabai and Narayan. The evi¬ 
dence further shows that the property stood 
in Dattatraya’s name to the exclusion of 
both Bhimabai and Narayan. Then Datta¬ 
traya died shortly after Narayan’s adoption 
and the property on 24th February 1920, 
went into the possession of a stranger, who 
claimed to hold, and held it, adversely to 
both Bhimabai and Narayan. Narayan 
attained majority on 5th March 1920, and 
on that date, at any rate, he became enti- 
tied to sue the defendant for possession of 
the property. Time therefore began to run 
against him from that date. Merely because 
the adoption was disputed and was declared 
to be valid by the Privy Council in 1932, 
it is difficult to hold that the cause of action 
for a suit for possession of the property 
accrued to Narayan on the decision of the, 
Privy Council. In my opinion, the cause of 
action for a suit for pbssession of the pro¬ 
perty accrued in favour of Narayan, in any 
event, on his attaining majority, if not 
earlier* 

The second contention of Narayan, that) 
the cause of action must be deemed to have! 
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Efcccrued on the issue of the temporary in¬ 
junction must also be rejected, and for the 
same reasons. Time had begun to run 
against him even before Suit No. 588 of 
1920 was instituted by the respondents, 
and it is difficult to hold that merely because 
he was retrained from obstructing the 
defendant in his enjoyment of the property, 
that a cause of action would accrue to him 
when the temporary injunction was issued 
against him. In my opinion, it is difficult to 
hold that an order of the Court would give 
a cause of action to a party to start a judi. 
cial pr<^eding. A cause of action briefly 
means “right and the infringement of the 
right.” Undoubtedly, Narayan had a right, 
wd undoubtedly, on the evidence, it was 
infringed by .the defendant, and upon that a 
cause of action would accrue at once in his 
favour. An act of the Court restraining him 
from obstructing the possession of the de¬ 
fendant can never amount to an infringe, 
meut of his right to the property. A right 
can only be' infringed by an act on the part 
of the opposite party, and in this case 
Narayan s right was infringed by the defen¬ 
dant even before the issue of the temporary 
injunction. Therefore this contention also 

fails. Sec. 14, Limitation Act, is in these 
terms : 

(1) In computing the period of limitation pres- 
cnbed^ for any suit, the time during which the 
plaintiff has been prosecuting with due diligence 
another civil proceeding, whether in a Court of 
first instance or in a Court of Appeal, against the 
defendant, shall be excluded, where the proceeding 
IS founded upon the same cause of action and is 
prosecuted in good faith in a Court which, from 
defect of juris^ction, or other cause of a like 
nature, is unable to entertain it. 

In my opinion, S. 14 has no application 
to the facts of this case. The true conditions 
for the application of the Section are : (1) 
that the plaintiff in the later suit was 
iprosecuting with due diligence another civil 
Iproceeding; and (2) that the civil proceed¬ 
ing being founded upon the same cause of 
action and being prosecuted in good faith, 
was not entertained by the Court for defect 
of jurisdiction or other cause of a like 
nature. The first condition is clearly absent 
in this case. Here, Narayan was a defen. 
dant in the Suit No. 588 of 1920, and he 
certainly was not prosecuting a suit or a 
^ civil proce^ing at the time. Merely defend, 
mg a suit is not, and cannot amount to the 
proswution of a suit. The terms “plaintiff” 

& defendant have a well-known tech- 
meaning. The Legislature must be 
deemed to be aware of that meauin^ when 
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they chose to allow benefit of the time oc¬ 
cupied by an earlier proceeding only to th (3 
plaintiff as against the defendant. No 
authority, in my opinion, is necessary for 
this view, but if one is needed, reference 
may be made to a decision of this Court in 
25 Bom L R 863." Admittedly, there was 
no proceeding which was being prosecuted 
by Narayan at any time l^efore the present 
suit. All that is said on his behalf is that 
he could not have counter-claimed for pos¬ 
session as mofussil Courts are not compe¬ 
tent to entertain a counter-claim. That 
undoubtedly is true. But there was nothing 
to prevent him from filing a ^uit for posses¬ 
sion. The contention therefore that Sec. 14 
applies seems to me to be clearly untenable. 

Section 15 is in these terms : 

(1) In computing the period of limitation pres- 
cribed for any suit or application for the execution 
of a decree, the institution or execution of which 
has been stayed by injunction or order, the time 
of the continuance of the injunction or order, the 
day on which it was issued or made, and the day 
on which it was withdrawn, shall be excluded. 

I have set out the decree made by the 
Court, and, in my opinion, it would be 
difficult to hold that the decree operated 
as a stay of a suit for possession, or as 
an injunction restraining the defendant 
(Narayan) from filing a suit for possession 
of immovable property. The pleadings in 
Suit No. 588 make it clear that the plaintiff 
in that suit, i. e. Gurunathgouda, never 
sought an injunction or an order restraining 
Narayan from going to a Court of law and 
asserting his rights to possession of the 
property to which he may have been enti¬ 
tled. I have referred to the plaint, and that 
is supported also by what is stated in the 
application for temporary injunction made 
by the present defendant in Suit No. 588. 
His contention merely was that Bbiraabai 
and Narayan should not be allowed to ob¬ 
struct him in the enjoyment of the property 
in his possession except by obtaining a 
decree of a Court. The prayers in the plaint 
in that suit are clear. There was no prayer 
for restraining Bhimabai and Narayan from 
filing any suit. This is supported by the 
decree and the judgment in that suit. Mr. 
Desai relies on the words “deprive him of 
possession”, {ind on the words “to recover 
or receive the rents of the properties” in 
the decree. But the answer to that is that 
a mere institution of a suit cannot amount 
to g deprivation of th e property. It may 

2. Bomsbikharswami v. Shivappa, (1924) 11 
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be that if the plaintiff had filed a suit and 
obtained a decree and the decree was sought 
to be executed the question may arise as 
to whether he was not guilty of contempt 
of the Court, In my opinion there is nothing 
in the pleadings in the judgment or in the 
decree in that suit to support the conten¬ 
tion that the plaintiff Narayan was res- 
trained from instituting a suit for possession 
in 1920 or at any time before the expiry 
of the period of limitation. There is no 
direct authority on the point and indeed 
there can be none. The question whether 
in a particular case the plaintiff has been 
restrained by an injunction, or whether 
there has been an order against his insti¬ 
tuting any proceedings, must be a question 
which must depend upon the actual order 
or decree made in the case. I am not pre¬ 
pared to accept the contention on behalf 
of the respondent that an order or a decree 
restraining a person from instituting a suit 
must be express. I think that the injunction 
or order which prevents a party from insti¬ 
tuting a suit may be either express or 
implied. In this case there is no express 
order and the only question is whether on 
the construction of the decree in the light 
of the judgment and pleadings, there was 
an injunction or a stay order, I am quite 
clear in my mind that there is none. In 
this connexion, the case in 17 All 198® may 
be usefully referred to. In that case an 
attachment before judgment under S. 485, 
Civil P. C., issued by a Court at the in¬ 
stance of a third party, prohibited the cre¬ 
ditor from recovering and the debtor from 
paying the debt. Their Lordships of the 
Privy Council approved of the decision in 
13 All 76,^ and held that the order was 
not an order staying the institution of a 
suit within the meaning of S. 15, Limita¬ 
tion Act. Their Lordships observed as 
follows (page 210) : 

An order in those terms is not an order staying 
the institution of a suit. There would be no viola- 
tion of it until the restrained creditor came to 
receive his debt from the restrained debtor. And 
the institution of a suit might for more than one 
reason be a very proper proceeding on the part of 
the restrained creditor, as for example in this case 
to avoid the bar by time though it might also 
be prudent to let the Court whicl) had issued the 
or^r to know what he was about. 


8. Beti Maharani v. The Collector of Etawah, 
(1895) 17 All 198 = 22 I A 31 = 6 Sat 651 

IP C). 

4. Shib Singh v. Sita Ram, (1890) 13 All 76= 
1890 A W N 194. 


In my opinion these observations are 
applicable to the present case. As was 
observed in 13 All 76,* merely putting a 
claim and asserting a right as distinct from 
the receipt of rents or moneys, is not a 
violation of an order restraining a party 
from recovering the rents or receiving rents 
or recovering or receiving debts. I may 
also in this connexion refer to the case in 
42 Mad 637.® In that case, a decree-holder 
attached a book-debt in 1913, which was 
due in 1911, to a minor judgment-debtor, 
sold it in auction and purchased it himself 
in February 1915, sued in March 1915, to 
recover it from the defendant who pleaded 
the bar of limitation, and the plaintiff relied 
upon Sec. 15. It was held by Seshagiri 
Ayyar J. after referring to the two cases to 
which I have referred that the contention 
was not sound. It is conceded that the 
plaintiff could have filed a suit before the 
issue of the temporary injunction. In my 
opinion he would have equally been en¬ 
titled to file a suit even after the decree. 
The test would be whether if he had insti¬ 
tuted a suit for possession, he would have 
been in contempt of the Ck)urt. I venture 
to think not. All that was enjoined on him 
by the decree was that he should not' him¬ 
self take the law in his own hands, but 
there is no order or direction in the decree 
that he should not resort to a Court of law 
for the purpose of asserting his rights. It is 
true that if he had instituted a suit of this 
nature along with the institution of, or 
shortly after the institution of. Suit No. 588 
of 1920, the suit would have been decided 
against him and would have been dismissed. 
Or it may be that the suit might have 
been stayed. But, it was open to him to 
take the matter further by an appeal to 
the superior Court, and if that course had 
been followed by him, the difficulty in which 
he finds himself at the present moment 
would not have arisen. It is contended by 
Mr. Pesai by reference to O. 7, R. 11 and 
S. 10, Civil F. C., that if the plaintiff bad 
filed the present suit after the decree in 
the previous suit it would not have been 
entertained by the Court. In my opinion 
there is nothing in those provisions which 
would have justified the rejection of a plaint 
for possession even after the passing of the 
decree in Suit No. 588 of 1920, and if the 
Court had wrongly refused to entertain it» 

5. Rangaswami Ghetti v. Tbangavela ChetU, 
(1919) 6 A I R Mad 317=50 I C 380=42 Mad 
637. 
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tie had the remedy of appealing to the 
^higher Court. The contention therefore 
tails. 

This brings me now to the more difiBcult 
subject which has been discussed at length 
in this case. The argument on behalf of the 
appellants is that the decisions of the Privy 
Council as also-of the Indian High Courts 
have introduced a new rule of limitation.or 
exclusion of time outside the strict letter of 
the law in the Limitation Act, and the 
rule is that on certain equitable grounds the 
Court will be justified in departing from 
the grammatical meaning of the words in 
the statute and disregarding the period of 
limitation fixed in Sch. 3 of the Act, and 
in holding that the cause of action was 
suspended, even if the case does not fall 
within the specific provisions of the statute 
under which the operation of limitation is 
validly suspended or the running of time 
stopped. In support of this contention, the 
decisions, both of their Lordships of the 
Privy Council and of the IndianHigh Courts 
were referred to in the course of the argu¬ 
ment. I propose to deal only with the Privy 
Council decisions, because, it seems to me 
that if there is no such rule laid down by 
their Lordships of the Privy Council, then 
any decision to that effect to be found in 
any of the Indian decisions would lack the 
necessary support. I shall of course refer 
to some leading cases decided by the Indian 
High Courts and relied upon in the course 
of the arguments before us. 

The first case is 7 M I A 323.® It is not 
necessary to state the facts of this case 
which are somewhat complicated. Suffice 
it to say that it is clear from the judgment 
of the Privy Council that the case turned 
upon the construction of the Bengal Eegu. 
lation of Limitation, 3 of 1793, Sec. 14. It 
provided an exception to the general rule 
laid down requiring a suit to be brought 
with 12 years. The exception was that if 
there was a good and sufficient cause, then 
the suit could be brought after the period 
of limitation, and upon the facts their 
Lordships held that there was a good and 
sufficient cause within the meaning of that 
oxception. It was held that the pendency 
of litigation as to the ownership of the 
equity of redemption, between the heirs of 
the mortgagor and a party claiming as pur- 
chaser, to whic h the mortgagee was a party 

6, Frannath Roy Chowdry v. Bookea Begum, 
(1869) 7 M I A 823=4 W R 37=1 Bar 692=1 
Snther 867 (P C). 
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and in which the mortgage was put in 
issue, admitted and recognized in the decree 
expressly stated to have been made with, 
out prejudice to his claim as a mortgagee, 
and it was found that the purchaser who 
raised the plea of limitation in the later 
suit brought by the mortgagee had taken 
the purchase with notice of the mortgage, 
was a “good and sufficient cause" within 
the meaning of the exception. No general 
principle as such, as is now insisted upon, is 
to be found in the judgment. 

The next case is 12 MI A 244' at p. 254. 
In this case the facts were that a zamindar, 
to whom the rent had become due, brought 
the property leased to sale under Bengal 
Begn. 8 of 1819. This sale was set aside by 
the Zillah Court for informality in the 
notices under that Eegulation, and the put- 
needars, who had been dispossessed, were 
restored with mesne profits to be paid by 
the purchaser during the time they were 
out of possession. Thereafter the zamindar 
brought a suit against the putneedars under 
Act 10 of 1859, which then applied to the 
case, to recover arrears of rents which had 
accrued before and during the time they 
were out of possession. The High Court 
held that the suit was barred by S. 32, 
Act 10 of 1859. This finding was reversed 
by their Lordships and it was held that 
the cause of action accrued at the date of 
the decree reversing the auction-sale, and 
the suit having been brought within three 
years of the date of the decree, the time 
had not by Act 14' of 1859 run out. It 
seems to me to be clear from the judgment 
that in that case their Lordships, on the 
facts before them, held that the cause of 
action arose, and the right to sue accrued, 
upon the sale being set aside, and there is 
nothing in the judgment even remotely 
suggesting that the law as laid down in the 
Limitation Act can be departed from or 
disregarded. The case arose under Act 10 
of 1859. After setting out the facts, their 
Lordships proceeded to consider that Act, 
and the case went on upon the question, 
when the cause of action to recover the 
rents in the circumstances existing in that 
case accrued, and the decision merely 
explained the expression “year in which 
arrears fell due under Act 10 of 1859." 
Their Lordships were of opinion that upon 

7. Mt. Ranee Surno Moyee v. Shooehee Mokhee 

Burmonia, (1867.69) 12 M I A 244=2 Suther 
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a fair construction of S. 32 of that Act, the 
time had not begun to run until the sale 
was set aside, and that upon the setting 
aside of the sale and restoration of the pro¬ 
perty to the lessees, they took back the 
estate subject to the obligation to pay the 
rent, and the arrears must be deemed to 
have become due in the year in which the 
restoration took place. Their Lordships also 
held that, on the facts, the zamindar was 
in the position of a person whose claim had 
been satisbed and had therefore nothing to 
sue for until it was found that there was 
no payment, in other words, until the pay¬ 
ment made was adjudged judicially to be 
void. This last observation seems to me— 
and I say so in all humility—that in the 
circumstances of the case a new cause of 
action accrued to the zamindar. 

This case was considered by the Privy 
Council in 9 I A 82,® where Sir Robert P. 
Collier speaks of the case as an exception 
rather apparent than real. Then after sta¬ 
ting the facts, his Lordship observed as 
follows (page 85): 

‘It is clear, that until the sale had been finally 
set aside, she,’ i. e. the plaintiff, 'was in the posi¬ 
tion of a person whose claim had been satisfied, 
and that her suit might have been successfully 
met by a plea to that effect’. In other words, the 
efiect of the judgment of this Board is, that in 
the peculiar circumstances, the putnidar having 
recovered possession together with mesne profits, it 
was equitable that he should pay the amount of 
rent which was in arrear; but that amount of rent 
did not accrue until the sale of the putni had been 
set aside, and therefore until that time the statute 
could not run. 

12 M I A 244^ was again considered in 
31 I A 17.® This case shows that the date 
when the rent becomes due may vary. The 
case in 12 H I A 244^ was considered by 
Sir Arthur Wilson.(page-20).. 

as an example of a suit for rent, governed by a 
law of limitation substantially the same as that 
now before their Lordships in which the date at 
which the rent became due was held to be an 
entirely different date from the close of the period 
in respect of which that rent was paid. 

The effect therefore of the decision, in 
ray opinion, apart from the question of the 
construction of the Act in question, is that 
the right to sue is revived, or rather a new 
cause of action accrues, when the claim has 
once been satisfied, but the satisfaction has 
failed as the result of a decree between the 

6. Hurro Pershad Roy v. Gopal Das Dutt, (1862) 
9 Cal 265=9 1 A 82=4 Sat 363=12 C L R 
129 (PC). 

9. Raja Rangayya Appa Rao Bahadur v. Bobba 
Sriramulu, (1904) 27 Mad 143=31 I A 17=8 
Sar 617=14 M L J 1 (P C). 


parties, and this is well put by Mitra in 
his Commentary on the Limitation Act> 
Edn. 6, Vol. 1, at pp. 307 and 308, in the 
words following : 

The right to bring an action may arise on various 
events; but it has always been held that (in the 
absence of an express provision) limitation runs 
from the earliest time at which an action could be 
brought. The right to sue however has been held 
to be revived by reason of a previous satisfaction 
of the claim being nullified by a decree between 
the parties. Time begins to run when the cause of 
action first accrues, but when the claim is satis¬ 
fied by a sale of the debtor’s property or by an 
agreement to sell his property, the right to sue is 
suspended; and so long as the satisfaction of th& 
claim is not rendered nugatory by the sale or the 
agreement being declared by a decree to be void, 
the plaintiS is precluded from bringing a suit, and 
the defendant may allege that be is absolved from 
all liability. But when such a decree is passed it 
brings about a new state of things, and gives the 
plaintiff a fresh cause of action. 

The next case is 15 I A 211.'® The facts 
were that a debtor agreed to convey his 
property to his creditor, part of the price 
was to be set off against the debt due by 
him and the balance was to be paid in 
cash. A conveyance was executed, but a 
dispute arose as to whether it was executed 
in conformity with the contract. The deb¬ 
tor brought a suit for specific performance 
of the agreement. The suit was decreed by 
the Subordinate Judge but was dismissed 
by the High Court. Thereafter the creditor 
sued to enforce the debt and the debtor 
raised the plea of limitation. Their Lord- 
ships of the Judicial Committee considered 
the matter from two points of view, name¬ 
ly according to the terms of the Contract 
Act, 9 of 1872, and also according to the 
terms of the Limitation Act, 15 of 1877; 
and it was held that the case came within 
the principle of S. 65, Contract Act, which 
provides that : 

When an agreement is discovered to be void, or 
when a contract becomes void, any person who 
has received any advantage under such agreement 
or contract is bound to restore it, or to make com¬ 
pensation for it, to the person from whom be 
received it. 

Alternatively their Lordships held that 
the suit fell within Art. 97 and that three 
years would run from the date of the failure 
of the consideration which also was the 
date of the dismissal. So that this was a 
case where it was held that a fresh cause 
of action had accrued in the circumstances 
of the case in favour of the plaintiff, and, 
secondly, that the suit was within time 

10. Mt. Basso Kuar v. Iiala Dbum Singh, (1888) 
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under Art. 97, Lim. Act. Certain observa- 
tions made in that case are relied upon. 
These are as follows (p. 218) ; 

Barumal might have sued for his debt, but the 
utmost benefit that could have come to him from 
such a suit would have been to have it suspended 
or retained in Court till after the decision of the 
• . . . specific performance suit. Dhum Singh’s 
defence .... must have prevailed if the suit were 
heard while the decree of 1881 still stood unrevers- 
ed. It would be an inconvenient state of the law if 

,^ere found necessary .... to institute a . . . . 
vain litigation under peril of losing his property if 
he does not. And it would be a lamentable state of 
the law if it were found that a debtor, who for 
years has been insisting that his creditor shall 
take payment in a particular mode, can when it is 
decided that he cannot enforce that mode, turn 
round and say that the lapse of time has relieved 
him from paying at all. 

In my opinion, these observations must 
be read in the light of the context, and 
merely indicate that in the circumstances 
the creditor had no remedy available to 
him in the meantime. If the general re- 
marks are taken as laying down a general 
principle or as laying down a new rule of 
limitation or of exclusion of time outside 
the provisions of the Act, then it seems to 
me they are in direct conflict with some 
other decisions of the Privy Council to 
which I shall presently advert. 

The next case is 23 Cal 775.“ The facts 
in that case were that a sale was confirmed 
by the Collector in 1882 and it was upheld 
in appeal by the Commissioner. There was 
an appeal to the Board of Hevenue, and in 
1882, the Board set aside both these orders. 
On an application for refund, it was dis- 
covered^ that the Board had no jurisdiction 
to admit the appeal from the decision of 
the Collector, and so they discharged their 
order in 1886. In 1887 the landlord brought 
a suit, which was clearly more than a year 
after the order confirming the sale. Art. 12, 
I^tD. Act, applied, aod the case turned upon 
the construction of the expression 'when 
the sale becomes absolute” in the third 
column , of that Art. 12. It was held that 
the sale had not become absolute until the 
dwision of the Board of Revenue was given. 
The ratio decidendi of that case seems to 
me that when parties were litigating in the 
^venue Courts as to whether the sale 
should be confirmed or not, until that ques. 
tion was decided, it could not be said that 
the sale had become absolute, and this is 
how their Lordships put it (p. 785): 

11. Sahai v. Ramgufc Singh, (1896) 23 

Cal 776 = 28 I A 45 = 7 Sar 1 (P C). 


Their Lordships are of opinion that there w.as 
no final, conclusive and definitive order confirm¬ 
ing the sale, while the question whether the sale 
should be confirmed was in litigation, or until the 
order of the Commissioner of 25th January 1884, 
became definitive and operative by the final judg. 
ment of the Board of Revenue on 21st August 
1886, or (in other words) that for the purpose of 
the law of limitation there was no final or defini¬ 
tive confirmation of the sale until that date. 

They further on'say (p. 786): 

It cannot be said in the opinion of their Lord- 
^ps when the parties were litigating before the 
Rdveuue Courts os to whether the sale should be 
ranfirmed or not, because that was the object of 
the litigation before the Revenue Courts, that the 
sale bad become cither final or conclusive. 

It is difficult in my opinion to hold that 
in this case the provisions of S. 9, Lim. 
Act, were ignored or that a new rule of sus¬ 
pension not covered by S. 14. Lim. Act, was 
propounded. I may also refer here to an- 
other decision of their Lordships in 36 

Bom L R 717,“ where the head-note is as 
follows : 


In construing the meaning of the words ‘when 
the sale becomes absolute’ in Art. 180, Lim. Act 
1908, regard must be had not only to the provil 
sjons of 0. 21. R. 92, Civil P. C., 1908, but also to 
the other material Sections and Orders of the Code, 
including those in 0. 43, Rule 1 (j) of the Code, 
which relate to appeals from orders made under 
0. 21, R. 92. Therefore where an appeal is prefer¬ 
red against an order of the executing Court dis¬ 
allowing an application to set aside an execution 
sale under O. 21, R. 90, the sale will not become 
absolute within the meaning of Art. 180, Lim. Act, 
until the disposal of the appeal, even though the 
executing Court may in the meanwhile have con- 
firmed the sale under 0. 21, R. 92; and in such a 
wse the terminus a quo for the purposes of that 
Article would be the date of disposal of the appeal, 

and not the date of the confirmation of sale by the 
executing Court. 

The next case referred to is 43 Cal 660“ 
confirming the decision in 35 Cal 209.“ 
The facts were as follows : 


In 1872, a Hindu died intestate leavin'* 
three sons, B.M., M.M. and C.L. C.L. died 
in 1881. On 18th January 1892, M.M. and 
the sons of C.L. were dispossessed of their 
share in certain property. In 1896 the sons 
of C.L. instituted a suit against B.M. and 
M.M. for possession and account, and in 
1897 on the death of B.M. and M.M, their 
sons were brought on the record. The sons 


12. Chandraruani v.Anarjam Bibi, (1934) 21 AIR 
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of M.M. supported the sons of CX. and an 
issue was raised as between the co-defen¬ 
dants as to whether the sons of M.AI. were 
entitled to a certain share. A decree dated 
28th April 1903 was passed in favour of 
the plaintiff, and it was further declared 
that the defendants, the sons of M.M, were 
entitled to the share they claimed. The 
sons of B.AI. appealed. On 22nd February 
1904, the Appeal Court confirmed the 
decree in favour of the plaintiffs, and set 
aside the decree so far as it related to the 
sons of M.M. Thereupon, on 14th Novem- 
ber 1904, the sons of M.M. instituted the 
present suit against the sons of C.L. and of 
B.M. for possession, partition and accounts. 

It was held that limitation had begun 
to run but that it remained in suspense 
whilst the plaintiffs were bona fide litigat¬ 
ing for their rights in a Court of justice. 
The Calcutta High Court, in its judgment, 
had observed that it had grave doubts if 
the case came under S. 14, Limitation Act, 
but they held that the cause of action was 
suspended, relying upon the cases in 7 MIA 
323® and 12 M I A 244^ to the effect that 
courts of justice should relieve parties 
against injustice occasioned by its own 
action at the instance of the party against 
which relief is claimed in a later suit. 
Although the Privy Council agreed gene, 
rally with the reasons given by the Cal¬ 
cutta High Court overruling the plea of 
limitation, it seems to be doubtful if the 
theory of suspension propounded by the 
Calcutta High Court was accepted by them 
and that is clear from the reasons which 
their Lordships of the Privy Council have 
given in their judgment. Thus, at p. 663, 
they observe as follows : 

Limitation -would no doubt run agaiijst them 
from that time. But it would equally without 
doubt remain.in suspense whilst the plaintiffs were 
bona fide litigating for their rights in a Court of 
justice. They had in the suit of 1896 before 
Henderson J. associated themselves with the plain- 
tiffs in that action, and had asked for an adjudi¬ 
cation in those proceedings of their rights.^ A 
distinct issue was framed in respect of their claim, 
to which no objection seems to have been made by 
the appellant Nrityamoni; and the learned Judge 
who decided the case pronounced, with reference 
to their prayer, the following order .... 

Then at p. 664, their Lordships observe 
as follows : 

It was an effective decree made by a competent 
Court, and was capable of being enforced until set 
aside. 

From the facts set out above, it is clear 
that the suit, though in form a suit in 


ejectment, was in substance a suit of th© 
nature of a partition suit. The plaintiffs 
though they were defendants, claimed their 
share. An issue was raised, without any 
objection, to that effect, and a decree was 
made in their favour. The decree was varied 
in appeal, relegating the plaintiffs to a 
separate suit. It was pointed out by the 
Privy Council that all that was necessary 
in the earlier suit was to transpose the 
defendants as plaintiffs. In the peculiar 
circumstances of the case, their Lordships 
held that the period during which the 
plaintiffs were bona fide litigating to enforce 
their rights, and had obtained an effective 
decree in their favour, should be deducted. 
It is not my province to criticize this deci¬ 
sion, but it may be pointed out that Mitra 
in his work on Limitation has doubted the 
correctness of it, and Sadasiva Ayyar J. in 
43 Mad 185^^ observed that it is difficult 
to reconcile this decision with the decisions 
of their Lordships in 35 All 227*® and in 
46 Cal 694.*^ It seems to me however that 
their Lordships treated the case as coming 
either under S. 14, Limitation Act, or 
within the principle of satisfaction laid 
down in 12 M I A 244.^ I also venture to 
think that there is another way of looking 
at this decision. It seems to me that, upon 
the facts of that case, their Lordships held 
that a fresh cause of action arose when the 
plaintiff was deprived of the decree which 
he had obtained in regard to his share of 
the property. One thing however is clear 
that there is nothing in the case to support 
the contention that a new rule of exclusion 
of time or suspension of time not sanctioned 
by the Limitation Act was laid down. 

The next case is 30 I A 177.^* This was 
a peculiar case, and the facts shortly were 
that in 1890 a suit was brought against 
certain talukdars claiming to enhance the 
rent and to recover rent at an enhanced 
rate for a particular year. The first claim 
was allowed but the second claim was 
rejected upon the ground that it was pre¬ 
mature. Five years thereafter the plaintiff 
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brought a suit to recover, inter alia, rent 
at the enhanced rate for the same year. 
The Subordinate Judge held that this claim 
WM barred by res judicata. In appeal, the 
High Court did not accept this view but 
held that it was barred by limitation. 
Their Lordships of the Privy Council held 
that there was no bar of limitation. They 
observed as follows (page 181); 

In the opinion of their Lordships the proceed- 
ings in the earlier suit stayed the operation of the 
law of limitation; and as the appellant claimed 
the arr^rs of 1298 in that suit, but his claim was 
then disallowed as premature, he is now entitled 
to the benefit of the decree for enhancement and 
to recover the arrears at the enhanced rate. 


It seems to me therefore that their Lord- 
ships held that the case was governed by 
S. 14, Limitation Act. There is nothing in 
the judgment which would justify a depar¬ 
ture from the provisions of the statute. 
The next case is 34 Bom L E 1065.^® The 
case was under Art. 182, Cl. 2. The only 
Question in this case was whether it fell 
within the meaning of Cl. 2 in Col. 3 of 
Art. 182 of the Act. Sir Dinshah MuUa 
observed (page 1069): 

If the three years are to be calculated, as the 
respondents contend, from the date of the decree 
of the Subordinate Judge, viz. 24th June 1920, the 
application was manifestly out of time ; it was 
within time if the critical date is that of the decree 
of the High Court of 24th August 1922, and the 
decision of this question depends on whether 
Madan Mohan’s appeal which was dismissed on 
the latter date was an appeal within the meaning 
of Cl. 2 in Col. 3 of the Article cited above. 


Their Lordships held that the suit was 
saved as an appeal was made, although the 
appeal was irregular. At pp. 1070 and 1071 
Sir Dinshah Mulla observed as follows : 

The fixation of periods of limitation must 
always be to some extent arbitrary, and may 
frequently result in hardship. But in construing 
such provisions equitable considerations are out of 
,®od the strict grammatical meaning of the 
words 19, their Lordships think, the only safeguide. 


The next case is 40 I A 74.^® The fact 
were these : The appellant in 1907 in 
stituted a suit for the redemption of : 
usufructuary mortgage made in 1842. Ii 
1866 and 1867 the widow and daughte 
respectively of the mortgagee executei 
deeds of sale of the mortgagee interea 
which acknowledged the existence of th 
mortgage. For the period between 1883 ant 
1898 there was under these deeds of sale i 
IPDction of the mortgagor and mortgage 

19. Nagendra Nath Dey v. Suresh Chandra De^ 
(1982) 19 A I R P 0 166=137 I 0 629=60Ca 
1=69 I A 283=34 Bom L R 1065 (P 0). 


interests in one person. The defendants to 
the suit were the sons of the mortgagee’s 
daughter above referred to, and tho ques- 
tion was whether time which had begun 
to run from the date of the mortgage con¬ 
tinued to run during the period between 
1883 and 1898, when there was fusion 
between the interest of the mortgagor and 
the mortgagee in one and the same person. 
Their Lordships answered the question in 
the affirmative and observed (page 85): 

There is nothing in Act 15 of 1877 which 
would justify this Board in holding that, ouco 
that period of limitatioa had begun to run in this 
case, it could be suspended. Their Lordships con- 
sider that if they were to hold that, by reason of 
the fusion of interests between 1883 and 1898, tho 
period of limitation was suspended, they would— 
this not being a suit to which the Proviso to S. 9, 
of Act 15 of 1877 applies—be deciding contrary to 
the excess enactment of that Section ‘that when 
once time has begun to run, no subsequent dis¬ 
ability or inability to sue stops it’« 

The next case is 46 Cal 694.^^ Tho facts 
were these: On 30th July the appellant 
was declared to be a disqualified proprietor, 
and her estate was taken charge of by the 
Court of Wards under Bengal Act 9 of 
1879. By a deed of transfer dated 7th June 
1890, part of the estate was sold by the 
Collector as manager to the father and 
predecessor-in-title of the respondent, and 
the purchaser obtained possession on 30th 
April 1891. On 1st August 1911, the Court 
of Wards withdrew from the management 
of the estate. In a suit brought by the 
appellant on 12th May 1912, to recover 
possession of the portion sold, their Lord- 
ships held that before the transfer and 
until the respondent acquired possession, 
the estate was in possession of the appel¬ 
lant notwithstanding it was in the charge 
of the Court of Wards: limitation therefore 
ran against her not from the release of the 
estate from management by tho Court of 
Wards, but from the date when the respon. 
dent obtained possession adversely to the 
appellant, and the suit consequently became 
barred after twelve years of such adverse 
possession. The first part of the judgment 
dealt with the construction of certain pro¬ 
visions of the Court of Wards Act. Their 
Lordships held that although the estate 
was in charge of the Court of Wards, still 
on the construction of the Act it must be 
deemed to be in charge of the plaintiff, or 
his ancestor. On the question of limitatioa 
their Lordships observed as follows (p. 699): 

Th6 Limitation Act, it is true, recognizes and 
enumerates certain conditions as legal disabilities 
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cutitling the persons affected by them to ^ an 
extended period of limitation. But the plaintiff’s 
disqualification underS. 6 (a), Court of Wards Act, 
is not one of them, nor has any case been made, 
which could suspend or modify the ordinary law of 
limitation as applicable to this case. 

The argument in the case was that the 
property being in charge of the Court of 
Wards, there was a disability within the 
meaning of S. 9, Limitation Act. This argu¬ 
ment was rejected by the Privy Council, 
and it was pointed out that the disability 
was not provided for in the Act. The next 
case is 52 I A 214.*^*’ The facts were : In 
1916 suits were instituted to recover lega- 
cies bequeathed by a testatrix who had 
died in 1899. The will provided that the 
legacies were to be paid out of a fund in 
Court ; the furfi would have come under 
the control of the testatrix only if and 
■when a suit which she had brought to 
recover an estate was successful. The suit, 
which was pending at the death of the 
testatrix, was continued by her representa¬ 
tives; it failed in both Courts of this 
country, but succeeded in 1913 upon appeal 
to the Privy Council. It was not until after 
the decision of 1913 that anyone had pos¬ 
session or control of the fund out of which 
the legacies were directed to be paid. It 
was held by the Privy Council that the 
i 5 uit was not barred by limitation under 
Art. 123, as was argued, since the legacy 
did not become “payable” within the mean¬ 
ing of Art. 123 until the executor, or other 
person liable to pay it, had in his hands 
money out of which it could be paid ; also 
because it was to be inferred from the 
terms of the will, and the circumstances in 
which it was made, that the intention of 
the testatrix was that the legacies were not 
to be paid until the suit had been finally 
determined. The case merely explains the 
meaning of the words when the legacy or 
share becomes payable,” in Col. 3 of Article 
123. These are all the Privy Council deci¬ 
sions bearing on the question now under 
discussion, 

I shall now briefly notice three Indian 
decisions which have been referred to in 
the course of the arguments. The first is 43 
Mad 185.'® This was a Full Bench decision, 
and it is clear from the judgment that the 
majority of the Judges rejected the argu¬ 
ment that a new rule of exclusion of time 
on equitable consider ations was laid down 

•20.'Venkatadri Appa Rao v. Partbasarathi Appa 
Rao, (1926) 12 A I R P C 105=87 I C 324 = 
48 Mad 312=52 I A 214 (P C), 


by the Privy Council in some of the deci- 
sioDS to which I have referred. Sadasiva 
Ayyar J. however definitely laid down the 
proposition which is insisted upon on 
behalf of the appellant before us, but the 
observations made by the learned Judge 
were disapproved of and the opinion expres¬ 
sed by the majority of Judges followed in a 
later Full Bench decision in 56 Mad 490.^' 
The next case is A I R 1926 Cal 65.^^ 
There Mukerji J. has reviewed most of the 
Privy Council decisions and observed that 
(page 73) ... 

.... there is no scope for the application of any 
principles of equity in the administering of the 
statutes of limitation, that in point of fact the 
Judicial Committee has not, however much the 
language used by their Lordships in some of the 
decisions may suggest the same, laid down any 
such principle as being of universalapplicability... 

The last case is that in 49 All 565.*® In 
this case also it was held that the period 
of limitation cannot be suspended once it 
has begun to run unless that suspension is 
one which is provided for in the Limita¬ 
tion Act. 

Upon a careful consideration of the vari¬ 
ous decisions to which I have referred, it 
seems to me that 40 I A 74'® and 46 Cal 
694,'^ as also the three Indian decisions 
referred to above, clearly suggest that it is 
by the Limitation Act that all questions of 
limitation must be decided and it is not 
permissible to any Court to travel beyond 
the provisions of the Limitation Act. In 
other words, when time has begun to run 
owing to a right to sue having arisen or 
accrued to a person not under any legal 
disability, any subsequent disability or in¬ 
ability to sue is not a ground of exemption 
from the operation of the ordinary rule of 
limitation save as provided by the statute. 
That -is, when once a period of limitation 
has begun to run, it would not be suspended 
for any reasons other than those specified 
in the Act itself. In 34 Bom L R 1065'® 
their Lordships of the Privy Council ob¬ 
served that in construing the Limitation 
Act equitable considerations are out of place. 
The other cases have proceeded upon the 

21. Tripara Sundaramma v. Abdal Kbadar, (1933) 
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iMts therein, and the only consistent prin> 
Aiple that can be drawn from them is that 
iaid down by Ifitra in the passage cited 

f kbove. The principle is that, where a claim 
s satisfied either by agreement of parties 
r by a decree of the CJonrt, and if the 
itisfaction or the decree is set aside subse- 
uently in a judicial proceeding, then a new 
cause of action will arise, in respect of 
which the claimant will either get a fresh 
jperiod of limitation provided for in the Act 
r the cause of action will be revived and 
e will be entitled to deduction of the time 
occupied in the proceedings resulting in the 
annulment of the satisfaction or the setting 
aside of the prior decree. This seems to me 
to be the principle underlying the decisions 
in 12 M I A 244^ and 43 Cal 660.^* The 
decisions in 7 M I A 323,® 12 M I A 244 ’ 
231 A 73,^® 36 Bom h R 717,^* 69 I A 283'® 
and 52 I A 214^® merely turned upon a 
proper construction of the words in Col. 3 
of the relative Articles, or merely stated 
what in the circumstances of the particular 
case the cause of action was. The decisions 
in 12 M I A 244,^ 15 I A 211'® and 43 Cal 
600 were based upon the ground that in 
the circumstances there proved to exist a 
new cause of action had arisen in favour of 
the plaintiff. But no decision, I venture to 
think, has gone the length of laying down 
a new rule of limitation not covered by the 
Limitation Act, or saying that in deciding 
questions of limitation it is permissible to 
a Court to go sometimes outside the specific 
provisions of the Act. In my opinion, it is 
difficult to hold that, apart from the pro¬ 
visions of the Limitation Act, any principle 
can legitimately be invoked to add to or 
supplement the provisions of the Limita¬ 
tion Act. I must therefore reject this con¬ 
tention. 

contention is that the possession 
of the defendant had not become adverse 

decree in Suit No. 688 of 
1920. The facts to which I have referred 
clearly prove that the possession of Datta- 
traya was adverse against Bhimabai. who 
then represented the estate and for some 
time against Narayan on his adoption, and 
time began to run first against Bhimabai 
and thereafter against Narayan even before 

Battatraya. Since February 
the possession of the defendant was 
^verse against Narayan and time began to 

at any rate from 
TPbn •*. attained majority. 




from that date and therefore is clearly 
barr^. But Mr. Desai says that the defen¬ 
dant s possession ceased to be adverse when 
first the temporary injunction was issued, 
and in any cose from the time when the 
final decree was made in the old suit. His 
argument is first that it was under the 
temporary injunction which was subse¬ 
quently confirmed, and thereafter under the 
decree in the old suit, that the defendant 
was in possession; and secondly that ho 
held the estate as heir of Dattatraya, and 
therefore in a limited capacity and that 
such qualified possession cannot be adverse. 
He further says that it was only after the 
decision of the Privy Council that the 
defendant began to hold the property ad- 
versely as a trespasser. I have endeavoured 
to appreciate the argument, but I confess 
without success. The argument clearly 
ignores what is the essence of adverse pos- 
session. Adverse possession is explained in 
a passage often referred to in the Courts in 
this country in the case in 4 Cal 327®* by 
Mhrkby J. in these words (page 329) : 


By adverse possession I understand to be meant 
possession by a person holding the land, on his 
own behalf, of some person other than the true 
owner, the true owner having a right to immediate 
possession. If by this adverse possession the statute 
is set running and it continues to run for twelve 
ye^, then the title of the true owner is extin¬ 
guished and the person in possession becomes the 
owner. 


The result of the Privy Council decision 
is that the plaintiff was the owner of the' 
property in suit from the year 1919 wheni 
he was adopted. The defendant was in pos¬ 
session of it to the plaintiff’s exclusion and 
to his knowledge since March 1920. That 
is clear from an application made by the 
plaintiff himself to the District Deputy Cpl- 
lector on 15th March 1920, within about 
a week after his attaining majority. This 
application and the other proceedings in the 
case show that both Bhimabai and Narayan 
knew that the defendant was in exclusive 
possession adversely against them. The 
possession then being adverse from the year 
1920, in any case, unless it is shown that! 
time which had begun to run had ceased to* 
run, or he was holding derivatively, or by 
leave and license, or permissively, from the 
plaintiff, the possession of the defendant 
would be an ouster of the plaintiff, the true 
owner, and time would begin to run. It is 


24. Bejoy Chuuder Banerjec v. Kally Frosouco 
Mookerjee, (1879) 4 Cal 327. 
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true that the possession did not then ripen. 
But if time began to run under Sec. 9, it is 
difiBcult to hold that his possession would 
not be adverse, because until the decision of 
the Privy Council he claimed to hold the 
property as an heir of Dattatraya and he 
is now claiming to hold it as a trespasser. 
Throughout the whole period the defendant 
claimed to hold and was in possession of 
the property in his own right as against 
the plaintiff who was the true owner, and 
the fact that his claim to hold the pro¬ 
perty was unfounded seems to me to be 
immaterial. 

The argument that the defendant was in 
possession of the property under the orders 
of the Court is also untenable. The plain¬ 
tiff’s (i. e. defendant in this case) case in 
Suit No. 588 of 1920 was that he was in 
possession of the property from 1920, and 
that Narayan and Bhimabai were threaten¬ 
ing to take possession by force or fraud or 
by inducements held out to tenants and he 
came to the Court to ask the Court to give 
him a declaration that be was in lawful 
possession of the property, and to confirm 
his possession. It is wrong, in my opinion, 
to say that he went into possession of the 
property under the decree in Suit No. 588 
of 1920. There is no evidence to show that 
he took possession of any property under 
the decree of the Court in that suit. All 
that happened, as the result of the decree 
in Suit No. 588, was that his possession 
was recognized by the Court. No doubt, 
in the events that happened, and having 
regard to the‘Privy Council decision, the 
Court was wrong in confirming him in his 
possession. But even so, the possession^ 
which was adverse before the suit, is none¬ 
theless adverse. Merely because a wrong 
order was made by the Court by which his 
possession was recognized, even though that 
possession was wrongful having regard to 
the Privy Council decision, I am unable to 
see why the possession ceased to be wrong, 
ful right up to the time of the present 
suit. 


The point >really to note is that the true 
owner, the plaintiff in the present suit, was 
kept out of the property and out of the 
lOnjoyment thereof for more than twelve 
years, and if the possession was adverse 
before the suit, in my opinion, it did not 


cease to be adverse because of the decree of 
the first Court in the old suit. The question 
as to the effect of a decree made in such 
cases was considered by their Lordships of 


the Privy Council in 46 Mad 751.^® Th& 
facts there were that the appellant was a 
trustee under a registered deed executed by 
his grandfather in 1890 endowing a chat- 
ram with immovable property. In 1898- 
respondent 1 purchased part of the property 
at a sale in execution of a decree against 
the appellant’s father, the then trustee, for 
debts incurred by him; the purchaser and 
the other respondents, who claimed under 
him, had been in possession since that date. 
In 1904, in a suit in which respondent 1 
was a defendant, the appellant obtained a 
decree declaring the validity of the trust. 
In 1913, the appellant sued the respondents 
for possession of the purchased property. 
It was held that the suit was barred under 
either Art. 134 or Art. 144, Limitation Act, 
1908, Sch. 1; the decree merely emphasized 
the fact that the purchaser’s possession was 
adverse. This is what their Lordships say 
(page 756) : 

It follows therefore that possession during hi? 
life is not adverse, and that upon his death the 
succeeding trustee would be at liberty to institute 
proceedings to recover the estate, and the statute 
would only run against him as from the time 
when he assumed the office. Such an argument 
has no relation to the case where, as here, property 
has been acquired under an execution sale and 
possession retained throughout. Their Lordships- 
are therefore of opinion that this suit is barred 
either under Art. 134 or Art. 144, Sch. 1, Limlta* 
tion Aot. 

Id the same volume there is a decision of 
the Madras High Court, 46 Mad 525,®* 
where it was held that a judgment of a 
Court declaring that a party in possession 
of immovable property has no title to it has 
not the effect of interrupting the continuity 
of his adverse possession as against the real 
owner. In my opinion this seems to md 
to he applicable to the facts of this case.] 

I may also refer to the case in 18 Lab 255®^: 
in this connexion. This seems to me to bej 
a stronger case, and shows that even if in, 
the old suit Narayan had been declared td 
he the owner of the property and entitled^ 
to possession, but the possession of Guru-i 
nathgouda was adverse before the suit and! 
if no steps were taken by Narayan to assert 
his right to possession of the property, the 
adverse possession of Gnrunatbgouda would 

25. Bubbaiya Fandaram v. Mahammad Mustapba 

Marcayar, (1928) 10 A I R P G 175 = 74 I C 

492=46 Mad 751=50 I A 296 (P 0). 

26. Singaraveln Mndaliar v. Chokkalinga Mnda* 
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oofc havo ceased to be adverse and time 
would begin to rnn when Gurunatbgouda 
went into possession of the property initi¬ 
ally. One other point remains to be noticed. 
Mr. Besai says that but for the interfer¬ 
ence of the defendant in bringing the Suit 
No. 588 his client would have succeeded in 
obtaining possession from the tenants and 
that the pleadings in that case support this 
contention. I do not think that this last 
contention is correct. All that the plaintiff 
alleged in his plaint was that he appre- 
hended that Bhimabai and Narayan would 
obstruct him in the enjoyment of his pro¬ 
perty and may obtain possession of it. Nor 
does the evidence in the case show that 
Bhimabai and Narayan would have sue- 
ceeded in obtaining possession of the pro¬ 
perty if Guriinathgouda had not brought 
the suit. Narayan undoubtedly attempted 
to prove this case in the present suit and 
relied upon a number of rent notes for that 
purpose. These rent notes were not proved 
and not a single tenant was examined. The 
learned Judge was right in treating them as 
nothing more than mere pax)er transactions. 

This is all that is necessary to be said in 
this suit, but as the case is likely to go 
further, we would like to record our find¬ 
ings on the only other remaining question 
as to mesne profits. The first dispute is 
whether the plaintiff would, if successful, 
be entitled to mesne profits for three years 
prior to the suit under Art. 109, or for six 
years prior to the suit under Art. 120, as 
Mr. Deaai argues. The learned Judge held 
that the case comes under Art. 109, and we 
agree with this view. There is no reason 
to go to Art. 120, when there is a specific 
Article applicable, as Art. 109 is. The next 
question is whether the judi paid by the 
defendant, and which has been allowed 
in his favour by the learned Judge, was 
Bs. 1000 a year, as the plaintiff argues. 
Mr. Thakor says—and rightly says — that 
there is no evidence to show what the exact 
amount of the judi was, except of course 
the plaintiff’s own statement. According to 
a rough and ready calculation made by the 
Judge, he held that the defendant ought to 
^t credit for Es. 3750 for three years. 
Mr. Desai is prepared to give credit for 
1500 for three years. Mr. Thakor says 
wat from the amount allowed therefor 

i to be deducted, and according 

to him the figure would be Bs. 9094, sub¬ 
ject to the determination of the question 
as to whether the learned Judge was right 


in holding that the defendant would be 
entitled to a further deduction of Rs. 2400, 
being the maintenance payable to Bhimabai 
for three years. As to this last question, 
the learned counsel for the respondent 
stated this morning that in view of certain 
evidence which was put before him, he was 
not prepared to resist the claim made 
regarding the sum of Rs. 2400 in respect of 
maintenance to Bhimabai. But he stated 
that if the Court was going to disallow it 
against the respondents^it should be subject 
to this condition that the respondents 
should not be called upon to pay the amount 
twice over, in other words, that Bhimabai 
should make no claim against him in res¬ 
pect of the amount, and as Bhimabai is a 
party to this suit, he suggested that his 
client’s position should be safeguarded in 
that respect. If therefore we have to record 
a finding on this question, the finding 
would be that the plaintiff would be enti¬ 
tled to a sum of Rs. 9094, on Bhimabai’s 
giving an undertaking not to proceed against 
the respondents to the extent of Es. 2400 
in respect of her claim to maintenance under 
an order made by this Court in the appeal 
from the order of the trial Court granting a 
temporary injunction in the first suit to 
which I have referred. No other dispute 
on the question of mesne profits is raised 
by Mr. Desai. 

This leaves Appeal No. 69 of 1937, which 
is filed along with this appeal, and the 
Eevisional Application No. 131 of 1937. The 
appeal arises out of an application made 
by the appellants to the lower Court for 
restitution under Ss. 144 and 151, Civil 
P. C. The application was rejected by the 
learned Judge. Against that order Appeal 
No. 69 is filed, and by way of caution, the 
Revisional Application No. 131 of 1937 is 
also filed. Very little need be said on this 
appeal. The principle being one of resti- 
tution, Narayan having succeeded in Suit 
No. 588 of 1920 as the result of the deci¬ 
sion of the Privy Council, he was entitled 
to be restored to the position in which he 
was before the decree made by the trial 
Court in that suit. But before the decree of 
the trial Court, Narayan was not in posses, 
sion, nor did the Privy Council award 
possession of the property specifically to 
him nor remove Gurunatbgouda from the 
possession he had before the suit. It is 
therefore difficult to see how Narayan can 
get possession of the property under S. 144, 
Civil P. C. In these circumstances I think 
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the f‘ a ^“st be dismissed 

The revisional application must 

^th of costs should be 

be dismissed. The oraer ^ 

io deal of sympathy 

tor the f t^^,d case, but as it 

said bard cases should not be 
has been ^ opi. 

'““'"the law is entirely on the side of the 
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“^’ndeVrVheiher S. 14 or S. 15. Lim. 

lot should be enlarged so as to cover cases 

. !’Kic nature is a question entirely for the 
a^urTbut one thing at least is clear. 
L^teerved bv Mitra m his work on L.mi- 

no peculiar^Bquity in overriding limita- 
There is n jg j^g^j impediment 

to ?hrpur8uit ol the right by filing a plaint or hy 
^plyiJg to execute a decree, no time can be 

^^'^That I think, in the circumstances of 
fhfl nase. is the position in this suit. Civil 
Application No. 30 of 1938 for additional 
evidence is dismissed with costs in favour 
of respondent 1 only. 

I(, J. Wadia J.—Plaintiff 1 had alleged 
in the plaint that Bhimabai, his adoptive 
mother, had been associated with Tungawa 
in the management of the properties till 
the collusive award decree between the 
latter and the defendant on 23rd February 
1920, that even after that some of the 
tenants had attorned to the plaintiffs and 
others had expressed their willingness to 
do so, and that the plaintiffs would have 
been in peaceful possession of the suit pro¬ 
perty but for the interim injunction granted 
to the defendant on 25th November 1920, 
in Suit No. 588 of 1920. As a result of 
these allegations Issues 2, 3 and 4 had 
been framed by the trial Court, but these 
issues were subsequently given up by the 
plaintiffs, and it must therefore be held 
that the plaintiffs were not in possession of 
any part of the suit property at least from 
24th February 1920, the date of the award 
decree. In fact the evidence shows that 
plaintiff 1 and his adoptive mother had not 
been in possession of any portion of the 
property at any time after plaintiff I’s 
adoption on 17th September 1919. The 
cause of action must therefore be held to 
have accrued to the plaintiffs on 6th Febru- 
ary 1920, when Battatraya died, or at the 
latest on 5th March 1920 when plaintiff 1 
attained majority. Limitation therefore 


began to run against the plaintiffs from 
that date. It was clearly open to the plain¬ 
tiffs to file a suit for possession any time 
after that date up to 25th November 1920 
at least. S. 9, Lim. Act, provides that when 
once time has begun to run, no subsequent 
disability or inability to sue stops it, and 
it is in order to avoid the difficulty created 
by this Section that very strenuous efforts 
have been made by the plaintiffs to show 
that limitation did not really begin to run 
against them till the date of the Privy 
Council decision, that is 4th November 
1932, or till the date on which the defen¬ 
dant filed suit No. 588 of 1920, that is 25th 
November 1920, from either of which dates 
the present suit would be in time. The 
appellants however have failed to show 
how it could possibly be held that limita¬ 
tion did not run against them from 6th 
February 1920, or 5bh March 1920. On 
the admissions made by the plaintiffs with 
regard to Issues 2, 3 and 4 the only finding 
with regard to possession which the Court 
could come to was that from that date till 
25th November 1920, the plaintiffs were 
not in possession. 

The argument that the plaintiffs could 
have obtained possession by persuading the 
tenants to attorn to them, had it not been 
for the injunction granted to the defendant 
on 25th November 1920, can hardly be 
taken seriously. On the death of Datta- 
traya, plaintiff 1, as the adopted son of 
Jiwangouda and the sole surviving member 
of the joint family, was clearly entitled to 
possession of all the properties, and if. as 
is now admitted, he was out of possession 
and the defendant was in possession of the 
properties and resisted his claim, his cause 
of action clearly accrued on Dattatraya’s 
death. The possession of the defendant 
which was adverse to the plaintiffs from 
that date continued to be adverse right 
through till the date on which the present 
suit was filed. That possession was not 
based on the decree which was made in 
Suit No. 588 of 1920 on 8th April 1925. In 
that suit the defendant had merely asked 
for a declaration aud injunction. He was 
actually in possession and the possession 
continued as it was before the suit bad 
been filed. Limitation therefore began to 
run against the plaintiffs more than 12 
years before the filing of the present suit, 
and the only question is whether the ap¬ 
pellants have succeeded in showing that 
they are entitled on any ground to deduct 
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from this period the time which was taken 
by Suit No. 688 of 1920. 

Three grounds have been urged before us 
in support of the contention that the plain¬ 
tiffs were entitled to have this period de¬ 
ducted. It was argued, firstly, that under 
S. 16, Lim. Act, the time taken by this 
suit should be deducted because by the 
temporary injunction which was issued by 
the Court against the plaintiffs on the very 
date on which that suit was filed, 26th 
November 1920, and which was confirmed 
on 6th February 1922, and by the final 
decree in that suit on 8th April 1925, 
the plaintiffs were prevented from filing a 
suit for possession against the defendant. 
Neither the terms of the plaint in that suit 
nor the terms of the temporary injunction 
which was granted, nor the terms of the 
final order made are, in my opinion, cap. 
able of the interpretation which the appel¬ 
lants seek to put upon them. The plaintiff 
in. that suit (the present defendant) had 
stated that he was in possession of the pro¬ 
perties and that the defendants were trying 
to obtain possession of the lands from the 
tenants by threats and persuasibn, and the 
injunction he asked for was to restrain the 
defendants (the present plaintiffs) from 
obstructing the plaintiff or his tenants from 
being peacefully in possession of the pro¬ 
perties. The decree directed the defendants 
not to deprive Gurunath of the possession 
of the property and not to cause obstruc- 
tion to him in any way in taking the crops. 
It further ordered the defendants not to 
accept or recover rents from the tenants. 
There is nothing in this which, in my opi¬ 
nion, can be said to prevent the filing of a 
suit by the plaintiffs to recover possession. 
8. 1‘6, Lim. Act, cannot therefore help the 
appellants. Their contention that they are 
entitled to the benefit of 8. 14, Lim. Act. 
is even less tenable. Appellant 1 and his 
adoptive mother w'ere defendants in the 
earlier suit and it cannot be said that they 
were prosecuting*’ that suit, nor can it be 
said that their contention in that suit 
failed from defect of jurisdiction in the 
Court, or other cause of a like nature." No 
contention with regard to possession was 
put forward by appellant 1 or his adoptive 
mother in that suit. The fact that such a 
contention by way of counter-claim would 
not have been allowed by the Court is no 
suflBcient reason for allowing the appellants 
to ^ntend that it should be held that they 
iiad made such a claim even though it was 


not actually made. It is no doubt unfor. 
tunate that S. 14, Lim. Act, does not give 
to a plaintiff who is defending a proceeding 
in an earlier suit founded upon the same 
cause of action the advantage which it con¬ 
fers upon a plaintiff who has been pro¬ 
secuting such a suit. But the language of 
the Section as it stands seems clearly to 
confer the benefit of the Section only on a 
plaintiff who had prosecuted the earlier 
suit as plaintiff : vide 25 Bom L R 863.^ 

Both in this Court and in the lower 
Court, a very strenuous attempt has been 
made to show that even if the plaintiffs 
were not entitled to the benefit of either 
S. 14 or S. 15, Lim. Act, they were entitled 
on equitable grounds to deduct the time 
occupied by them in defending Suit No. 588 
of 1920 and in prosecuting the appeals 
which they filed against the decree in that 
suit to the High Court and to the Privy 
Council. It has been argued that the cause 
of action in that suit and in the present 
suit was based on plaintiff I’s adoption and’ 
that adoption having been held in the suit 
of 1920 not to have been proved, it would’ 
have been futile for plaintiff 1 to contend 
after the decree in that suit that he was 
entitled to possession of the property; that 
such litigation, even if he had started it, 
would have been a vain litigation, and that 
he could not be expected to start such liti¬ 
gation merely in order to safeguard his 
rights and to prevent the bar of limitation 
operating against him. The Limitation 
Act itself provides certain exceptions to 
the general principle laid down in Section 
9 that when time has once begun to run 
no subsequent disability or inability to sue 
can stop it, and there is nothing in the Act 
which would justify one in holding that 
exceptions to S. 9 could be created other 
than those laid down in the Act itself. 

Certain rulings of the Judicial Committee 
have been relied on in support of the con¬ 
tention that in a case such as this, in 
which it would have been either impossible 
or inconvenient for the plaintiffs to file a 
suit for pdssession when there was a decree 
against them in which the adoption which 
was the basis of plaintiff I’s claim for pos¬ 
session had been held not proved, there 
must be a suspension of the bar of limita¬ 
tion. The decision of the Judicial Com. 
mittee in 59 I A 283^® seems to me to be 
an effective answer to this contention. It 
was held by tlieir Lordships in that case 
that equitable considerations are out of 
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place in the construction of the statute 
of limitation, and the strict grammatical 
meaning of the Section must be given effect 
to. The decisions of the Judicial Commit¬ 
tee \s'hich have been relied on in this appeal 
and on former occasions in support of the 
contention that equitable considerations are 
sufficient to justify exceptions being made 
to the provisions of S. 9, other than those 
which are provided by the Act itself are 
principally those in 7 M I A 323,® 12 W I A 
244," 15 I A 211*® and 18 Bom L B 418.*^ 
The question, whether the decision in these 
cases and certain others which have been 
referred to lay down any general proposi¬ 
tion such as is invoked by the appellants, 
has been considered on more than one 
occasion by various High Courts, and it 
has been consistently held that none of 
these cases justify an inference that any 
general principle, providing for exceptions 
on equitable grounds being made to the 
provisions of S. 9, Lim. Act, has ever been 
laid down by their Lordships of the Privy 
Council. Prannath’s case^ turned on the 
language of S. 14 of Bengal Eegulation 3 
of 1793 and it was held that certain facts 
proved in that case were good and sufficient 
cause within the meaning of S. 14 of that 
Regulation so as to save limitation. 12 
MIA 244,^ which has been principally 
relied on in the present appeal as an instance 
of an exception on equitable grounds to the 
provisions of the Limitation Act, has been 
explained in subsequent decisions of the 
Judicial Committee in 9 1 A 82® and 311 A 
17,® as being an exception which is rather 
apparent than real. It was pointed out in 
the judgment in 9 I A 82® that the effect of 
the judgment in 12 M I A 244^ was that 
(page 85): 

. . . under tbe peculiar circumstauces, the putni- 
dar leaving recovered possession together with 
mesne profits, it was equitable that be should pay 
tbe amount of rent which was in arrcar ; but that 
amount of rent did not accrue until the sale of 
the putni bad been set aside, and therefore until 
that time the statute could not run. 

15 I A 211*® was decided by the Judicial 
Committee under S. 65, Contract Act, read 
with S. 97, Limitation Act, and there was 
no question in it of any suspension of 
limitation after it had once begun to run. 
18 Bom L R 418^® was somewhat peculiar. 
The High Court of Calcutta in that case®® 
thought that it was doubtful whether the 
case fell under S. 14, Limitation Act, but 
held that the decree which the plaintiffs 
bad obtained in the previous suit as co¬ 


defendants was susceptible of execution so 
long as it stood undischarged, and it was 
not open to the plaintiffs to institute a fresh 
suit to attain the very object which they 
had already attained, and that so long as 
that decree was undischarged the plaintiffs’ 
right to recover the property was suspen¬ 
ded and they were entitled to a deduction of 
this period. Their Lordships of the Judi¬ 
cial Committee in discussing the question 
of limitation merely said that they agreed 
generally with the reasons given by the 
Appellate Court (High Court) for overrul¬ 
ing the plea of limitation ; but they added 
that (page/428): 

. . . if the property belonged in fact to Surat 
Komari, and was held by her all along in her o^ 
right, as has been the defendants' contention 
throughout the various stages of this long-drawn 
litigation in India, obviously no question of 
limitation arises ; . . .. 

None of these cases therefore supports 
the appellant's contention that an excep¬ 
tion to S. 9, Limitation Act, can be made 
on any grounds other than those which are 
covered by Ss. 14 and 15. The question was 
considered by a Full Bench of the Madras 
High Court-in 43 Mad 185*® and again by 
another Full Bench of the same Court in 
56 Mad 490.®* It was also considered by 
the Allahabad High Court in 49 All 565.®® 
In all these cases the conclusion arrived at 
was that there is no decision of the Judi¬ 
cial Committee which can be said to have 
laid down any principle that an exception 
on grounds other than those which are 
provided by the Limitation Act itself could 
be made to the provisions of that Act. 1 
agree therefore that the view taken by tbe 
lower Court that the appellant's claim is 
barred by limitation is correct. 

It is unfortunate in the extreme that 
after appellant 1 has succeeded at the end 
of a very protracted litigation in establish, 
ing his title to the property as the adopted 
son of Jiwangouda, bis claim to possession 
of the property should fail on the ground 
of limitation. But the position is one for 
which he is himself responsible. 

I have nothing to add on the other 
points raised in the appeal. I agree with 
the view which my learned brother baa 
taken with regard to tbe claim to mesne 
profits. Tbe appeal, in my opinion, fails 
and must be dismissed with costs. I agree 
also that tbe appeal in the application for 
restitution must be dismi^ed with costs. 

b.m./b.k. Appeal dismissed . 
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Broompibld akd Macklin JJ. 

Parvaiibai Harivallahhdas Vani — 

Plaintiff — Appellant. 

V. 

Vinayah Balvant Jangam and others — 

Defendants — Respondents. 

First Appeals Nos. 17 and 1B6 o£ 1936, 
Decided on 17th March 1938, from deci¬ 
sion of First Glass Snb-Judge. Thana, in 
Darkhast No. 280 of 1935. 

(a) Contract Act (1872), Ss. 126, 133, 135 
and 139—Surety bond given to Court—Princi* 
pies underlying these Sections can be applied. 

Having regard to the definitions in 8. 126, it is 
clear that Ss. 133, 185 and 139 cannot apply in 
terms to a transaction where the surety bond is 
given to the Court, and there is no “creditor” 
within the meaning of Sec. 126. But though they 
do not apply in terms and though the question 
whether a surety is discharged from the under¬ 
taking he gives to the Court depends on the con- 
etrnction of the surety bond, it does not follow 
that the principles underlying these provisions 
should not be applied mutatis mutandis ‘.AIR 
1920 Mad B55; AIR 1935 Nag 258; AIR 1928 
Cal 177; AIR 1932 Pat 313 and AIR 1930 Bom 
222, Ref. [P 25 C 1, 2] 

(b) Principal and Surety—Case not governed 
by Contract Act — Principles however are 
applicable. 

The general principles underlying the law of 
suretyship (and in particular the principle that 
the rights of a surety are cot to be interfered with 
withont his consent) may be applied and ought to 
be applied, even though the provisions of the Con¬ 
tract Act do not govern the case. [P 25 C 2] 

(c) Principal and Surety—Discharge of surety 
—Surety during pendency of suit—Fresh surety 
given during appeal — Prior surety held was 
discharged. 

Security bonds were executed by sureties during 
the pendency of a suit against their principal 
debtor. A decree having b^n passed against the 
principal debtor, the decree-holder took out execu¬ 
tion proceedings. The principal debtor, i. e. the 
judgment-debtor, went up in appeal against the 
decree and execution against him was stayed on 
offering of fresh securities for the decretal amount. 
Question was whether the old sureties were dis¬ 
charged by reason of the acceptance of the new 
surety in appeal: 

Held that the case was one in which the Court 
itself was responsible for substituting fresh sure¬ 
ties, and although it was not for the old sureties to 
allege and prove that they were materially preju¬ 
diced, yet in fact they were so prejudiced and 
hence the first sureties were discharged : A I R 
1932 Bom 168, Foil. [P 26 C 2) 

P. V. Kane — for Appellant. 

D. A. Tulzaporkar — for Eespondents. 

Broomfield J. — The facta in these two 
appeals are as follows: On 28th July 1920 
the appellant Parvatibai purchased for Ea. 
66,000 certain immovable properties from 


one Martaud Narayau. The latter alleged 
that the transaction was a mortgage and 
not a sale. Parvatibai bad to bring a Suit 
No. 249 of 1927, for possession with mesne 
profits. Pending the suit she applied for 
the appointment of a receiver. The defen¬ 
dant agreed to give security for the profits 
for the year 1927-28, and one Mohita 
was offered and accepted as surety for the 
amount of Rs. 4851 w'hich was agreed upon 
as the amount of mesne profits for that year 
on 20th October 1927. The form of the 
bond taken from him provided : 

Therefore I, Ganpat Narayan Mohite, stand 
surety for the abovenamed Martand Narayan 
Indulkar and make an agreement for myself and 
my heirs by this document with the Court that 
the defendant will satisfy the decree or order that 
may be passed against the defendant in favour of 
the plaintiff, and that if he fails to do so and if 
the Court so orders, I shall personally pay Rupees 
4851 as the Court may order or my heirs or execu¬ 
tors will do so. 

For the mesne profits for the following 
year 1928-29 one Babaji Sambhaji Jangam 
was offered and accepted as surety for Rs. 
5000. On 8th November 1928 he executed 
a surety bond in favour of the Court in 
essentially similar terms. 

The suit was decreed in favour of the 
plaintiff on 6th March 1929. On 16th April 
1929 the plaintiff filed darkhast No. 108 of 
1929 against the defendant Martand for 
possession, mesne profits and costs. In this 
darkhast she obtained possession of all the 
immovable properties except one house, but 
no part of the mesne profits was recovered. 
On 15th July 1929 she filed darkhast No. 
192 of 1929 against Martand and the two 
sureties Mohite and Jangam, for recovery 
of the amounts mentioned in the two surety 
bonds. Then in July 1929, the defendant 
filed an appeal in this Court (First Appeal 
No. 222 of 1929) in which he challenged 
the decree of the trial Court so far as it 
awarded possession, that is to say the ap¬ 
peal was simply on the question whether 
the transaction was a mortgage or a sale 
and did not relate to the award of mesne 
profits. On 19th July 1929, the defendant 
applied for stay of darkhast No. 108 of 
1929. The High Court granted a rule and 
interim stay on the usual terms leaving the 
question of security to the trial Court. The 
plaintiff then made an application in that 
Court in which she mentioned that her 
darkhast to recover the mesne profits was 
pending, that if the darkhast were to be 
stopped altogether Rs. 15,300 would be due 
from the defendant, that therefore the 
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Court should take proper and solvent 
surety for Es. 16,000 and that if the defen¬ 
dant failed to furnish this, the darkhast 
matter should be proceeded with. This ap¬ 
plication is Ex. 22 in First Appeal No. 186. 
In his reply to this application (Ex. 21) the 
defendant requested that as regards the 
mesne profits the same sureties should be 
taken as before. He suggested that a state¬ 
ment should be taken from them as to their 
willingness to furnish a fresh surety bond 
agreeing to pay such amount as might be 
ordered to be paid by the High Court, and 
suggesting further that if the Court did not 
deem it proper to continue those sureties, a 
notice should be issued to them. It does 
not appear that any notice was issued, but 
on 6th August 1929, one Khan Saheb Din- 
shaw Adarji Wadia was appointed surety 
for the sum of Rs. 9800, that is the total 
amount of mesne profits for which the two 
previous sureties were liable. The record 
does not show why the defendant offered a 
new surety in place of the former two 
sureties. The surety bond entered into by 
Wadia, which is Ex. 10 in First Appeal 
No. 186, recited; 

The defendant Martand Narayan Indulkar will 
abide by the final decree or order that might be 
passed in the said matter. If he fails to do so, I 
and my heirs will pay Rs. 9800, if the Court 
passes orders to that efiect. 

Thereafter the High Court made the rule 
absolute as regards the immovable property 
but discharged it in other respects. The 
result of this was of course that there was 
nothing to prevent the plaintiff from pro¬ 
ceeding with the darkhasts for the recovery 
of mesne profits. Nevertheless both the dar. 
khasts, No. 108 in which the application for 
stay had been made, and the other darkhast 
No. 192 which was the one against the 
defendant and the sureties, were kept pend- 
ing. The order passed by the Court, which 
was repeated from time to time, was simply 
that the cases were adjourned pending the 
disposal of the appeal in the High Court. 
On 23rd November 1934 the appeal in the 
High Court was decided and the decree of 
the trial Court was confirmed. After this 
the plaintiff applied that as the surety 
Jangam was dead his name should be struck 
off in darkhast No. 192, and this was done 
on 11th April 1935. Darkhast No. 108 was 
struck off as disposed of on 27th August 
1935, on the plaintiff’s statement that the 
judgment-debtor had no moveable property. 
Then on 18th September 1935, darkhast 
No. 280 of 1935 was filed against the five 


sons of the deceased surety Jangam for 
attachment and sale of the immovable pro¬ 
perty of their father, and this darkhast and 
darkhast No; 192 were then proceeded with. 
The surety Mohite and the heirs of the 
surety Jangam objected that they were 
discharged owing to Wadia having been 
taken as a new surety in their places. 

The trial Court has upheld this conten- 
tion, the reasons given by the learned Sub¬ 
ordinate Judge being that no notice had 
been given to the old sureties at the time 
of taking security from Wadia and that the 
effect of making Wadia a surety in the stay 
application was that time had been given 
to the judgment-debtor, and there was a 
new contract and novatio under Sec. 135, 
Contract Act. The learned Judge only 
refers to S. 135 but apparently he had in 
mind S. 133 also. First Appeal No. 179 of 
1936 is the appeal in darkhast No. 280 of 
1936. First Appeal No. 186 of 1936 arises 
from darkhast No. 192 of 1929. The sub¬ 
stance of the argument of the learned advo¬ 
cate for the appellant decree-holder is that 
the provisions of the Contract Act do nob 
apply in the case of surety bonds given to 
the Court and that in any case the provi¬ 
sions of the Contract Act relied upon by the 
trial Judge have no application to the facts 
of the present case. Ch. 8, Contract Act, 
deals with ‘‘Indemnity and Guarantee." 
8. 126 is a defining Section which says: 

A *contract of guarantee* is a contract to per¬ 
form the promise, or discharge the liability, of a 
third person in case of his default. The person 
who gives the guarantee is called the ‘surety’; the 
person in respect of whose default the guarani ia 
given is called the ‘principal debtor,' and the per¬ 
son to whom the guarantee is given is called the 
‘creditor.* 

Section 133 says: 

Any variance, made without the surety's con¬ 
sent, in the terms of the contract between the 
principal debtor and the creditor, discharges the 
surety as to transactions subsequent to the vari- 
anoe. 

Section 135 provides: 

A contract between the creditor and the princi¬ 
pal debtor, by which the creditor makes a com¬ 
position with, or promises to give time to, or not 
to sue, the principal debtor, discharges the surety, 
unless the surety assents to such contract. 

Eefereuce was also made in the course of 
argument to Sec. 139 which provides ae 
follows: 

If the creditor does any act which is inconsis¬ 
tent with the rights of the surety, or omits to do 
any act which his duty to the surety requires him 
to do, and the eventual remedy of the surety him¬ 
self against the princi^ debtor is thereby im¬ 
paired, the surety is discharged. 
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It has been held in A I B1935 Nag 248^ 
that these provisions of the Contract Act 
have no application to a surety bond taken 
by the Court. The material portion of the 
judgment is at page 263 : 

The contention that the proTisions of Ch. 8, 
Contract Act. or the principle underlying them 
govern the obligation which a surety incurs by 
giving a bond to the Court under the Code of Civil 
Proc^ure, when'the Court itself is not concerned 
with the alteration of the terms of the surety 
bond« appears to us prima facie untenable. The 
obligation, which a surety incurs under the bond 
which he gives to the Court, is excluded from the 
definition of a ‘contract of guarantee' as contained 

in S. 126, Contract Act. 

Under the Act a contract of guarantee is a 
tripartite agreement between the ‘surety,' the 
'pnncipal debtor’ and the ‘creditor.’ No such 
tripartite contractnal obligation is created be* 
tween the parties to the suit and the surety when 
the latter gives a surety bond to the Court under 
the Code of Civil Procedure. By no stretch of 
imagination could the Court be called a ‘creditor* 
in whose favour the surety executes the bond 
incurring the obligation which the Court is em¬ 
powered to enforce summarily by way of execution 
under 8. 145, Civil P. G. It therefore follows that 
the provisionsof Ss. 138 to 189, Contract Act, cannot 
be made applicable to the bond given by a surety 
to the Court. 

Beference was made to 43 Mad 272^ 
where Sesbagiri Ayyar J. says at p. 277 : 

.... Section 185, Contract Act, contemplates 
contractual obligation between the parties. Under 
the Code of Civil Procedure the bond is given to 
the Court and any infringement of the terms of 
the bond is a violation of the obligations to' the 
Court, and therefore the agreement between the 
parties which resulted in a compromise decree has 
not the effect of discharging bis liability to the 
Court. 

This latter case has been approved in 
56 Bom 97,^ where it was held that the 
question whether a surety is discharged by 
reason of a compromise of a suit depends 
upon the construction of the surety bond, 
and if the terms of the bond do not exclude 
the compromise, then the surety is not 
discharged. If S. 135, Contract Act, applied 
in such a case, it would seem that the 
surety must be discharged unless it ap. 
peared from the surety bond or otherwise 
that he had assented to the compromise. 
Having regard to the definitions in S. 126, 
Contract Act, it is clear in my opinion that 
Ss. 133,135 and 139 cannot apply in terms 

1. Madanlal v. Radhakisan, (1935) 22 A I R Nag 
269=160J;C 236. 

2. Appuuni Nair v. Isack Maokadau, (1920) 7 

AIR Mad 866=631 C 367=43 Mad 272=87 
M Xi J 485« 

8. Haji. Ahmad ▼. Mazuti Ravji, (1931) 18 A I B 
Bom 66»128 1C 908=65 Bom 97=32 Bom 

LB 1894. 

» . 


to a transaction of this kind, where thei 
bond is given to the Court, and there is no; 
“creditor” within the meaning of S. 126. 
But though they do not apply in terms and 
though the question whether a surety is 
discharged from the undertaking he gives 
to the Court depends on the construction 
of the surety bond, it does not follow that 
the principles underlying these provisions 
should not be applied mutatis mutandis. 

The learned advocate for the respondents 
referred us to three cases: 31 Bom L H 
1442* 11 Pat 590^ and 55 Cal 91.« These 
were all cases in which sureties who had 
given bonds to the Court were held to be 
discharged by a compromise of the litiga¬ 
tion. In the first of these cases Sir Norman 
Kemp Actg. C. J. left open the question 
whether S. 135, Contract Act, applies to 
the case of a bond passed to the Court or 
not. He said that he saw no reason why 
the equitable principle underlying S. 133 
should not be applied in such a case. All 
the three cases were really decided on the 
construction of the surety bonds. It was 
held that the terms of the bonds showed 
that a compromise of the disputes was not 
in the contemplation of the parties, that 
security had been given on the understand¬ 
ing that the matter was to be decided by 
the Court itself and not by a composition, 
and on that ground the sureties were held 
to be discharged. 

As has frequently been pointed out, the 
Contract Act is not exhaustive. The general 
principles underlying the law of suretyship 
(and in particular the principle that the 
rights of a surety are not to be interfered 
with without his consent) may be applied 
and ought to be applied even though the 
provisions of the Contract Act do not 
govern the case. In the Nagpur case to 
which reference has been made it is pointed 
out that the liability of the surety may be 
determined by the Court if it has itself 
been responsible for a change in the situa¬ 
tion which materially affects the terms of 
the surety bond. It appears to me that 
that is what happened in the present case. 
To recapitulate the material facts, there 

4. Mahomed All v. Laksbmibai, (1930) 17 A 1 R 
Bom 122 = 124 I C 227 = 54 Bom 118 = 31 
Bom L R 1442. 

5. Narsingh Mahton v. Nirpat Singh, (1982) 19 

A I R Pat 318=140 I C 564=11 Pat 690. 

6. Muhammad Yusaf v. Ram Gobinda Ojba, 

(1928) 15 A I R Cal 177 = 109 I C 638 = 55 
Cal 91. 
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■was no appeal against the decree so far as 
it awarded mesne profits, and after the 
interim stay order was discharged in July 
1930, there was nothing whatever to pre¬ 
vent the plaintiff from proceeding with the 
darkhast against the sureties. Mr. Kane 
says that the plaintiff was not responsible 
for the fact that the execution proceedings 
were kept pending until the decision of the 
appeal: according to him the Court was 
responsible. But that only makes his posi¬ 
tion worse. There was a delay of about six 
years which was quite unnecessary there 
having been no stay and the appeal not 
relating to the matter of the darkhast at 
all. Whether the Court misunderstood the 
position, or whatever the reason may have 
been, the effect of the orders passed from 
time to time was evidently to give time to 
the judgment-debtor. In 33 Bom L R 709^ 
Beaumont C. J., said (p. 715): 

The general principle is that the rights of a 
surety are not to be interfered with without his 
consent, and it has always been held that giving 
time to the principal debtor does prejudice the 
rights of the surety by preventing him from 
paying off the creditor and then enforcing the 
creditor’s original rights against the principal 
debtor. 

It is urged by the learned advocate for 
the appellant that the sureties might have 
objected to the proceedings being held up 
in this way and might have applied for 
their being discharged, or might have paid 
off the debt and taken proceedings against 
the judgment-debtor themselves. But in 
this connexion it is to be borne in mind 
that the proceedings in the stay applica¬ 
tion, to which I have referred, must almost 
certainly have misled the original sureties 
and led them to suppose that a new surety 
Wadia had been substituted for them, that 
the darkhast proceedings thereafter no 
longer concerned them, and that therefore 
it was not necessary for them to take any 
steps. The fact that there was not legally 
any substitution of Wadia for the former 
sureties does not affect the question. It 
has also been contended that the act of the 
Court and delay due to the Court s action 
should be deemed to be w’ithin the con¬ 
templation of the parties and sureties. But 
it would be unreasonable I think to hold 
that interference with the ordinary course 
of litigation by an order adjourning pro¬ 
ceedings for a period of six years without 
any justification whatever can have been 

7. Jagjivandas v. King, Hamilton & Co., (1931) 
18 A I R Bom 387 = 134 I C 545 = 55 Bom 
677=33 Bom L R 709. 
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contemplated as a risk which the sureties 
undertook to face when they executed the 
surety bonds. It seems to me therefore that 
this certainly is a case in which the Court 
was itself responsible for a change in the 
situation which materially affected the 
position of the former sureties under the 
terms of their surety bonds. Even accord¬ 
ing to the principles laid down in the 
Nagpur case, on which the learned advo¬ 
cate for the appellant relied therefore it 
seems that the order of the trial Court is 
right. It has been held in 34 Bom h R 167® 
that: 

If there is a substantial alteration in a contract 
by the principal, without the consent of the 
surety, even if there be no extra prejudice to the 
surety which can be shown to exist, the surety 
will be discharged, because the Court will not go 
into the question whether there has been any 
actual prejudice or not. The surety is to be the 
judge whether he will continue to remain liable 
on the new contract or not. 

On the same principle the respondents 
are not bound to prove that they have 
actually been prejudiced. But there is little 
doubt that they have been, because the 
record of the case shows that on 27th 
August 1935, the proceedings against the 
judgment-debtor himself were abandoned 
on the ground that he had no moveable 
property. I hold therefore that no good 
grounds have been shown for interfering 
with the decision of the lower Court, and 
the appeals must be dismissed with costs. 

Macklin J. —I agree. 

B.D./r.K. Appeals dismissed. 

8. Kesbavlal v. Pratapsing, (1932) 19 A I R Bom 
168=137 I 0 564=56 Bom 101=34 Bom L R 
167. 
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Rakgnekar and N. j. Wadia JJ. 

Maneklal Kalidas Sketh — Plaintiff 

— Appellant, 
v. 

Shivlal Dayaram Luvar — Defendant 

— Respondent. 

First Appeal No. 138 of 1935, Decided on 
2l9t January 1938, from decision of First 
Class Sub-Judge, Ahmedabad, in Civil Suit 
No. 1047 of 1934. 

(a) Limitation Act (1908), S. 14—S. 14 must 
be liberally construed—What is “defect of a Bke 
nature** depends on facts of each case — The 
words mean and connote something which is 
quite distinct from defect of jurisdiction. 

—■What is a “defect of a like nature** within the 
meaning of S. 14 must depend upon the facts of 
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«Ach case. The words must mean and connote 
something which is quite distinct from defect of 
jurisdiction. S. 14 must be liberally construed, 
and if; on the facts of a particular case, the Court 
finds that the plaintifi was prosecuting in good 
faith another civil proceeding against the same 
defendant, founded upon the same cause of action, 
the time taken up in such proceeding will be ex< 
eluded and the mere fact that it is held that the 
cause of action was premature will make no differ* 
taii»\SOCall033(PC),Foll. tP30Cl,2] 

(b) Limitation Act (1908), S. 14 — Cause of 
action—Accrual of—Claim of person fully satis¬ 
fied by ageement or decree of Court—Satisfac¬ 
tion subsequently annulled by another decree 
of Court — Fresh cause of action accrues in 
favour of claimant. 

If a claim of a person is fully satisfied, either by 
an agreement or by decree of a Court, and if that 
satisfaction is subsequently annulled by another 
decree of the Court, a fresh cause of action would 
accrue in favour of the claimant or would entitle 
him to deduction of time occupied in the previous 
litigation: AIR 1939 Bom 1; 12 M I A 244 
(P C); AIR 1916 P C 96 and 11 All 47 (P G), 
Rel. on. [p 30 C 2] 

(c) LimiUtion Act (1908), S. 14, Art. 83 — 
A advancing money in 1924 on a mortgage— R 
standing surety for payment On failure by 
mortgagors to pay on due date, A bringing 
suit against them impleading also— Property 
directed to be sold — Sale held on 4th January 
1930 — Sale proceeds proving insufficient to 
satisfy A’s claim, personal decree passed against 
mortgi^ors and R — R appealing from decree — 
A taking out execution of personal decree 
against R — R paying whole amount due by two 
instalments, first on 18th June 1930 and second 
on 2Sth June 1930— A'8 claim fully satisfied on 
25th June 1930— Later on, appe^ filed by B 
allowed and suit against B held to be prema¬ 
ture— R applying for restitution and taking out 
warrant against A — A depositing the amount 
paid by B on 20tb August 1934 and on 30th 
August 1934 bringing another suit against B 
for balance of sunount due on the mortgage — 
Held that A's suit was within time — That A 
was entitled to exclude time spent in prosecut- 
ing proceedings in pursuance of personal decree 
agmnst B —That apart from that, fresh cause of 
action accrued to him on 19th April 1934, 
when his first suit was finally decided — That 
the suit by A was governed by Art. 83, and 
Ume began to run when A was actually damni¬ 
fied, i. e. on 19th April 1934. 

A advanced on 14th April 1924 a sum of money 
on a mortgage. B stood surety for the repayment 
of the amount under a shabjog chitti passed by 
him in favour of A. When the due date for repay¬ 
ment of the amount had expired, A demanded the 
amount due from the mortgagors, and in default of 
their compliance, on 13th April 1927, brought a 
suit against the mortgagors and R. A preliminary 
mortgage decree for sale was passed and in default 
of payment, the property was ordered to be sold 
and it was declared that if the proceeds of the sale 
were insufficient to pay the amount in full, A was 
entitled to a personal decree against all the defen¬ 
dants including B. B preferred an appeal from the 
decree. In the meanwhile no payment having been 
■hade, a decree for absolute sale was passed, and 


the property was sold in January 1930. As the 
sale proceeds were insufficient to satisfy A's claim, 
he applied for a personal decree against the mort¬ 
gagors as well as B and a personal decree was made 
on 14th June 1930. B preferred an appeal from 
the personal decree also. On A taking out execu¬ 
tion of the personal decree. It paid the amount duo 
by twopayments, thefirst teingmado on 18th Juno 
1930 and the second on 25tb June 1930 and A's 
claim was fully satisfied by the payments. Later 
on, the two appeals filed by It were allowed on 
19th April 1934 and suit by A against It was dis¬ 
missed as being premature. B thereupon applied 
under Sec. 144, Civil P. C.. for restitution and 
applied for and obtained a warrant against A. A 
preferred an appeal from the order and also depo¬ 
sited the whole amount received from into the 
Court on 80th August 1934. Immediately after, on 
30th August 1934, A instituted a suit against B, 
basing bis claim on the fact that he had not re¬ 
ceived the whole amount due on the mortgage and 
also upon the shahjog chitti passed by It iu bis 
favour. It was contended by It that the suit was 
barred by limitation : 

Held that A was entitled under S. 14 of the Limi¬ 
tation Act, to exclude the time occupied by him in 
prosecuting the proceedings in pursuance of the 
personal decree. That even apart from that, a 
fresh cause of action accrued in favour A on 19th 
April 1934, when the first suit brought by him 
was finally decided. That the suit was governed 
by Art. 83, Limitation Act, and the time began to 
run when A was actually damnified, i. e. on 19th 
April 1934. That A bad cause of action to insti* 
tute the suit. The cause of action was under the 
chitti executed by .B : 30 Cal 2033 (P 0); AIR 
1939 Bom 1, A I R 1925 P C 105; AIR 2932 
P C 165; 23 Cal 775 (P C) and AIR 1934 P C 
134, Foil. [P 29 C 1; P 31 C 1] 

H. C. Coyajee and K. J. Khandalawalla 

— for Appellant. 

M. P. Amin and P. A. Dhruva 

— for liespondent. 

Ban^nekar J.—The only question in this 
appeal is one of limitation, as we agree with 
the learned First Class Subordinate Judge 
of Ahmedabad that on the merits there is 
no defence. The facts are these: On 14th 
April 1924 the appellant advanced a sum 
of Rs. 11,000 to Jamnadas and Ranchhod 
on a mortgage of their property. The mort¬ 
gage bond provided that the loan was to be 
recovered out of the mortgaged property 
and the deficiency, if any, was to be made 
good by the mortgagors personally as well 
as out of their other property. In consi¬ 
deration of the loan made to the mortgagors 
the respondent stood surety for the repay¬ 
ment of the principal and interest under a 
shahjog chitti admittedly passed by him 
in favour of the appellant. The chitti was 
missing, but there is no doubt, as found by 
the Court below, that the respondent was to 
make good the amount which may remain 
unpaid by the mortgagors to the appellant 
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with interest thereon. To protect himself 
the respondent obtained a mortgage from 
Jamnadas and Eanchhod on 6th August 
1924 (Ex. 28). After the due date of repay¬ 
ment of the amount had expired, the appel¬ 
lant demanded the amount due from the 
mortgagors, and in default of their com¬ 
pliance, on 13th April 1927, he brought a 
suit, being No. 500 of 1927, against the 
mortgagors and the respondent. It is clear 
from the plaint that he claimed to recover 
the whole amount with interest due thereon 
from the mortgagors by sale of the mort¬ 
gaged property, and from the respondent 
under the chitti. The respondent put in a 
written statement by which he contended 
that no cause of action had accrued against 
him. This defence was repelled by the 
Court and on 21st May 1928, the Court 
passed the usual preliminary mortgage 
decree for sale for Rs. 12,999 with interest, 
and in default of payment the property was 
ordered to be sold, and if the proceeds of 
the sale were insufficient to pay the amount 
in full, it was declared that the plaintiff 
was entitled to a personal decree against all 
the defendants, including the respondent. 

The respondent preferred an appeal from 
this decree to this Court. During the pen¬ 
dency of the appeal, no payment having 
been made in accordance with the prelimi¬ 
nary decree, on an application of the decree- 
holder, the trial Court on 14th December 
1928 passed a decree absolute for sale. 
After the decree absolute was made, the 
appellant filed a darkhast, being darkhast 
No. 1305 of 1928, for sale of the mortgaged 
property. The darkhast was executed, the 
property sold and the sale was confirmed on 
4th January 1930. Sale proceeds amounting 
to Rs. 6942 were paid to the appellant on 
6th January 1930. According to the appel¬ 
lant, after giving credit for that amount to 
the mortgagors, a sum of Rs. 11,390-8-0 
still remained due at the foot of the mort¬ 
gage, and accordingly the appellant, on 
18th January 1930, applied for a personal 
decree against the mortgagors and also 
against the respondent and a personal 
decree was made on 14th June 1930. The 
respondent preferred an appeal from this 
personal decree to this Court. After the 
personal decree was made, the appellant 
filed darkhast No. 400 of 1930 for executing 
it, process was issuedi and the respondent 
paid Rs. 11,783-8-6, by two payments, the 
first payment being made on 18th June 
1930, and the second on 25th June 1930, 
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and it is clear that on that day, that is on 
25th June 1930, the appellant’s claim was 
fully satisfied by these payments. The two 
appeals preferred by the respondent came 
on for hearing in 1934 and were heard 
together. It was held by this Court that 
Suit No. 500 of 1927, so far as it was 
directed against the respondent, was pre¬ 
mature and that at t^e date of the suit 
no liability as against respondent 1 had 
accrued. On that ground both the appeals 
were allowed and the plaintiff’s suit as 
against the respondent was dismissed. 

After the High Court decision, the res¬ 
pondent put in an application on 16tb 
August 1934, under S. 144, Civil P. 0., for 
restitution, and applied for a w'arrant 
against the appellant, and a warrant was 
issued. The appellant thereupon preferred 
an appeal from that order to this Court, 
and with that application brought in tho 
whole amount which he had received from 
the respondent in June 1930 into Courts 
This, we are told, happened some time- 
about 20th August 1934. Immediately after 
this the appellant, on 30th August 1934^ 
instituted the suit which has given rise to- 
this appeal against the respondent, basing, 
his claim on the fact that be had not 
received the whole of the amount due at the- 
foot of the mortgage from the mortgagors 
and also upon the shahjog chitti passed by 
the respondent in his favour. He also, on 
3rd September 1934, put in a reply to the- 
application for restitution. The appeal pre- 
ferred by him against the issue of the 
warrant was disposed of by this Court on 
5th October 1934, when it was held that 
the lower Court had no jurisdiction to issue- 
the warrant. The warrant was set aside 
and the moneys which were then, as I have> 
stated, deposited in Court were ordered to 
be paid to the appellant. On 5th January 
1935, the appellant put in an application 
stating that the respondent s applicatioa 
under S. 144 and this suit, which was then 
pending, should be heard together. This 
application was opposed by the respondent 
and rejected by the Judge. So, on 23rd 
January 1935, the appellant brought in the 
whole amount into Court along with his 
application, by which he stated that the 
amount should be kept in Court till the 
decision of the dispute raised by him in 
his reply to the application for restitution, 
so that, after the right to recover thes& 
moneys was determined, the amount may 
be ordered to- be paid over to the proper. 
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party. The suit was decided on 18th Febru¬ 


ary 1935, and it was dismissed on the 
ground that the claim in the suit was 
extinguished by lapse of time. To complete 
the narrative it may be stated that the res- 
pondent, on 5th March 1935, took away 
the moneys which were lying in Court. 

It is common ground, and it was so held 
by this Court, that the cause of action, or 
rather the right to sue the defendant under 
the chitti for the deficiency resulting after 
the sale of the mortgaged property accrued 
on 4th January 1930. The suit was filed 
bn 30th August 1934, So that, prima facie, 
the suit would be barred, unless the plain¬ 
tiff succeeded in establishing the grounds of 
exemption relied upon by him in his plaint. 
The learned Judge was of the opinion that 
any of the three Articles, namely Arts. 65, 
83 and 115, would be applicable to the 
facts of this case, and whichever Article 
applied, the suit would be barred by limita¬ 
tion, unless the grounds of exemption relied 
upon in the plaint were established. Two 
of the material grounds were (l) that S. 14, 
Limitation Act, would apply ; and (2) that 
by reason of the facts, to which I have 
referred, the plaintiff’s case comes within 
the principle laid down by their Lordships 
of the Privy Council in several decisions to 
the effect that where a claim is satisfied and 
that satisfaction is subsequently annulled 
by a decree, a fresh cause of action will 
accrue in favour of the claimant or would 
entitle him to deduction of the time occu¬ 
pied in the previous litigation. It seems to 
me that on the facts of this case the ques¬ 
tion of limitation must be governed by 
Art. 83, and the question in the case is, 
when did time begin to run against the 
appellant in the circumstances of this case. 
The terminus a quo of that Article is when 
the plaintiff is actually damnified. 

The appellant argues that he is entitled 
to the benefit of S. 14, Limitation Act, inas. 
much as he was prosecuting in good faith 
Suit No. 500 of 1927, which ultimately was 
decided by the High Court in 1934. He 
further argues that in any case he is entitled 
to the benefit of this Section inasmuch as 
he was prosecuting bona fide a civil pro- 
ceeding, namely the application for a per. 
Bonal decree from 18th January 1930, and 
he would be entitled to deduct the time 
token up by that proceeding until it was 
finally decided by the High Court on 19th 
April 1934. His further contention is that 
in any event his claim was satisfied by 
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-payments made on 25th June 1930, and as 
that satisfaction was annulled by the deci¬ 
sion of the High Court on 19th April 1934, 
he could not have brought any suit to 
enforce the chitti against the respondent 
till then. 

On the other hand, the ai*gument on 
behalf of the respondent is that the present 
suit is not based upon the same cause of 
action as that in Suit No. 500 of 1927, and 
that as on the date of the institution of that 
Suit there was no cause of action in favour 
of the appellant, all the proceedings which 
ensued after the institution of that suit 
w’ere null and void and it is not open to 
the appellant to claim the benefit of that 
Section. It is further contended that the 
second condition laid down in S. 14 is 
clearly wanting in this case and that there 
was no defect of jurisdiction nor was there 
any defect of a like nature so as to prevent 
the present suit from being instituted. As 
to the second point, the respondent’s argu¬ 
ment is that on the facts this case is dis¬ 
tinguishable from the case in 12 M I A 244^ 
and the other cases on which the appellant 
relies. 

Before dealing with the respondent’s con¬ 
tentions, it would be convenient to discuss 
another contention raised on behalf of the 
respondent. The learned counsel for the 
respondent says that the suit was miscon- 
ceived and it was incompetent and there, 
fore it ought to have been dismissed on that 
ground alone. That contention formed the 
subject-matter of Issue 2 which is in these 
words: 

Whether it is proved that the plaintiff has not 
acquired any cause of action for such a suit ? 

The finding of the learned Judge is : 

Since the plaintiff has not yet made the refund 
he cannot be said to have acquired any cause of 
action. 

The facts on which this contention is 
based have already been summarized by 
me. The argument is that as at the date of 
the institution of the suit the appellant was 
in possession of the moneys paid by the 
respondent, the plaintiff’s suit for recovery 
of the moneys is incompetent. It seems to 
me that there is no substance in this con¬ 
tention which has been characterized by 
the learned Judge of the Court below as 
technical. The position is this : After the 
d ecision of the High Court in the two 

1. Mt. Ranee Surno Moyee v. Shooahee Mokhee 

Burmonia, (1868) 12 M I A 244=11 W R 5= 

2 Bar 424=2 Beng L R 10 (P C). 
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appeals, the appellant was in wrongful pos¬ 
session of the moneys which really then 
belonged to the respondent, and the fact that 
for a time the appellant kept the moneys, 
or that he was in possession of the moneys 
until the institution of the present suit, 
or the fact that he subsequently brought 
in the moneys and applied to the Court for 
the same being retained, makes no differ¬ 
ence. As the moneys belonged to the res¬ 
pondent, it was open to the respondent to 
take proper proceedings, which he subse¬ 
quently did, to recover them. I am unable 
to hold that there was no cause of action in 
the appellant to institute the present suit 
when he did institute it. The cause of 
action, as I have stated, was under the 
chitti, as the amount due by the mort¬ 
gagors was not satisfied out of the sale of 
the property, and although the payments 
were made in execution of the personal 
decree by the respondent, in the circum¬ 
stances to which I have referred, it cannot 
be said that the moneys belonged to the 
appellant. 

The contention that the appellant is en. 
titled to deduct the time occupied by the 
main suit up to the final decision by the 
High Court is not seriously pressed. But 
the real contention is that when the appel- 
lant applied for a personal decree after 4th 
January 1930, when the cause of action 
accrued, he instituted a civil proceeding 
and he prosecuted it bona fide and that 
proceeding failed because it was held that 
the cause of action against the respondent 
in the suit had not accrued and therefore 
the suit against him under the chitti was 


prosecuting in good faith another civil pro¬ 
ceeding against the same defendant founded 
on the same cause of action, the4;ime taken 
up in such proceeding will be excluded, and 
because it was held that the cause of action 
was premature, I cannot see why S. 14 
cannot apply. It is not disputed that if 
S. 14 applies the present suit is well within 
time. The cases to which Mr. Amin referred 
are clearly distinguishable on their facts, 
but I think the question is beyond contro¬ 
versy having regard to the observations of 
their Lordships of the Privy Council in 30 
I A 177.^ This was a peculiar case and the 
facts shortly were that in 1890 a suit waa 
brought against certain talukdars claiming 
to enhance the rent and to recover rent at 
an enhanced rate for a particular year. 
The first claim was allowed but the second 
claim was rejected upon the ground that it 
was premature. Five years thereafter the 
plaintiff brought a suit to recover, inter 
alia, rent at the enhanced rate for the 
same year. The Subordinate Judge held 
that this claim was barred by res judicata. 
In appeal, the High Court did not accept 
this view but held that it was barred by 
limitation. Their Lordships of the Privy 
Council held that there was no bar of limi¬ 
tation. They observed as follows (p. 181): 

In the opinion of their Lordships the proceedings 
in the earlier suit stayed the operation of the law 
of limitation, and as the appellant claimed the 
arrears of 1298 in that suit, but bia claim was 
then disallowed as premature, be is now entitled 
to the benefit of the decree for enhancement and 
to recover the arrears at the enhanced rate. 

But assuming that that view is not 
correct, I have no doubt in my mind that 


premature. In our opinion, that contention 
is well founded. Mr. Amin for the respon¬ 
dent contends that where a cause of action 
is held to be premature in the prior litiga- 
tion or prior civil proceeding, the case 
would not come within the phrase “or de¬ 
fect of a like nature” within the meaning 
of S. 14, Limitation Act. I am unable to 
accept the contention. What is a defect 
of a like nature” within the meaning of 
that Section must depend upon the facts of 
each case. One thing is clear that these 
words must mean and connote something 
which is quite distinct from defect of juris¬ 
diction. Defects as to wrong plaintiffs or 
wrong defendants are also provided for in 
the Limitation Act. The principle is well 
settled that S. i te ^must be liberally con¬ 
strued, and if o 

case the Court was 


the present case falls entirely within the 
principle of the decisions of the Privy 
Council which we have had occasion to 
review lately in 40 Bom L R 1134.^ The 
principle we gathered from the decisions of 
the Privy Council is that if a claim of a 
person is fully satisfied, either by an agree¬ 
ment or by a decree of a Court, and if that 
satisfaction is subsequently annulled by 
another decree of the Court, a fresh cause 
of action would accrue in favour of the 
claimant, and 1 need only refer to the cases 
in 12 M 1 A 244,^ 43 Cal 660* and 15 I A 

2. Hem Chunder Chowdhry v. Kali Prosurmo 

Bhadtiri, (1903) 30 Cal 1033 = SO I A 177=8 

Sar 529=8 C W N 1 (P C). 

3. Ifarayan v. Gnninathgouda, (1939) 26 A1B 

Bom 1=40 Bom L B 1134. 

'4. Hrityamoni Dassi v. Lakhan Chandra Sen, 
AM (1916) 3 A I R P C 96=36 I 0 299=48 Cal 
*^*1 660 (P C). 
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911.^ That seems to ns to be the position 
in this case. The facts to which I have 
ireferred clearly show that the claim of the 
jappellant against the respondent was fully 
■satisfied on 95th June 1930, and that satis- 
^tion was effected by a decree in his 
Ifavour, which was not reversed till 19th 
iApril 1934. The cause of action accrued on 
4th January 1930, and time began to run. 
But it is difficult to see how, whilst the 
decree of 2nd May 1928, and the subse¬ 
quent decree of 14th December 1928, and 
14tb June 1930, and the order made in 
execution proceedings thereafter under 
which moneys were paid by the respondent 
remained in force, he could file the present 
suit. Apart from this, if Art. 83 applies in 
this case, as we think it does, time would 
not begin to run until “the plaintiff is 
actually damnified”. In the circumstances 
of the case, it is difficult to see how the 
plaintiff can be said to have been actually 
damnified until 19th April 1934, when the 
Suit No. 500 of 1927 was dismissed by this 
Court. The ratio decidendi of the decisions 
in 52 I A 214.® 59 I A 283,^ 23 I A 45® 
and 36 Bom L R 717® seems to support 
this view. We think therefore that the 
decree made by the learned Judge must be 
set aside and the appeal must be allowed. 

The only remaining question is as to 
interest. The appellant claims interest at 
twelve per cent. That was the rate agreed 
upon in the mortgage deed and it is his 
contention that that was the rate fixed upon 
between the respondent and himself under 
the ohittL As 1 have stated, the chitti is 
mining, and there is no dear evidence 
before us which would justify us in grant, 
ing interest at twelve per cent. On the 
other hand the fact remains that the High 
Court has allowed interest at six per cent, 
in favour of the appellant against the mort. 
gagors after the date of redemption. In 
these circumstances, we are of the opinion 
that interest should run at six per cent. 
There is no practical difference between the 

5. Mt. Basso Knar v. Dhum Singh, (1689) 11 All 
47=15 IA 211=6 Sax 260 (P 0).* 

6. Venkatadri Appa Bao y. Farthasarathi Appa 

Rao, (1926) 12 A I R P C 105=87 I 0 824= 
48 Mad 312=62 I A 214 (P 0). 

7. N^endra 19ath Dey y. Snresh Chandra Dey, 

(1982) 19 A I R P O 166=187 I C 529=60 
Oal 1=69 I A 288 (P C). 

6. Baijnath Sahai y. Ramgut Singh, (1896) 28 
Oal 775=281 A 45=7 Sar 1 (P 0). 

9. Chandraxnani y. Anarjan Bibi, (1984) 21 AI B 
P 0 184=160 I 0 11=61 Oal 945=38 Bom 
L R 717=611 A 248 (P 0). 
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parties as to the date from which iuterc'^t 
should run, and I think the position thex*e 
is very simple. Therefore there will bo a 
decree for the appellant for the sum of 
Rs. 14,645-11-0 with six per cent, interest 
from date of suit till realization and costs 
throughout in proportion. Having regard 
to the importance of the case, the appellant 
will be entitled to the fees of two pleaders. 

N. J. Wadia J.— I agree. 

R.M./R.K. Appeal alloived. 
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Broomfield and Macklin JJ. 

Tukaram Ganpatrao Surve — Plaintiff 

— Appellant. 

V. 

Atmaram Vinayak Gondhalekar and 
others — Defendants — Respondents. 

Second Appeal No. 758 of 1934, Decided 
on 5th April 1938, from decision of Dist. 
Judge, Ratnagiri, in Appeal No. 263 of 
1932. 

4s (a) Transfer of Property Act (1882), S. 54 
—Equity of redemption in cose of usufructuary 
mortgage is tangible property. 

A mortgagor is the owner of the property itself, 
and can transfer the property itself subject to the 
mortgage whether with or without possession. 
Therefore the equity of redemption in the case of a 
usufructuary mortgage is tangible property so that 
it can be transferred by an unregistered deed where 
the value of the property does not exceed Rs. 100 : 
AIR 1928 All 726, Foil.; 24 Mad 449, Not foil. 

[P 33 0 1) 

(b) Transfer of Property Act (1882), S. 54— 
Delivery—Sale of equity of redemption in usu- 
fructuary mortgage—Vendee paying mortgage 
and getting possession on date of sale—Posses¬ 
sion being with vendor’s assent held amounted 
to delivery of property. 

If on the date of the sale the vendee gets posses- 
sion of the property with the assent expressed or 
implied of the vendor, that amounts to delivery of 
property within the meaning of the Section : 34 
Cal 207, Bel. on. [P 33 C 2j P 84 C 2] 

The mortgagor of a usufructuary mortgage sold 
his equity of redemption to the vendee. It was pro¬ 
vided in the contract of sale that the vendee was 
to pay off the mortgagee and enjoy the property. 
The vendee did in fact pay off the mortgage on the 
very same day and he got possession : 

Held it could be fairly said that he got possession 
with the assent of the vendor which amounted to 
delivery of property. [P 33 0 1} 

(c) Transfer of Property Act (1882), S. 53-A 
—Retrospective. 

Section 63-A is retrospective in its operation: 
Case law discussed. [P 33 C 2] 

B. G. Padhye and P. 0. Deb — 

for Appellant. 

V. B. Virkar — for heirs of "Respondents 

Nos. 8 and 4. 
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Broomfield J. —The two principal points 
in this second appeal are: (l) whether 
the equity of redemption in the case of 
a usufructuary mortgage is tangible pro- 
perty so that it can be transferred by an 
unregistered deed where the value of the 
property does not exceed Rs. 100, and (2) 
whether S. 53-A, T. P. Act, which came 
into force on 1st April 1930, is to be re- 
garded as retrospective. The facts so far as 
it is necessary to mention them are as 
follows : The property in suit is a paddy 
field. In 1879, the owner Babaji Survo 
mortgaged it by a possessory njortgage to 
Gondhalekar, the ancestor of respondents 1 
and 2. In 1890 the property, that is to say 
the equity of redemption, was sold in execu- 
tion of a money decree against the mort¬ 
gagor and it was purchased by Mahadev 
Khare, the father of respondents 10 and 11. 
In 1902 Khare sold it to Laxmanrao More, 
the father of respondent 3, by an unregis- 
tered sale-deed, Ex. 84. The consideration 
for the sale was Rs. 75. Laxmanrao re- 
deemed the mortgage and got possession of 
the property from the mortgagee, and he 
and his son respondent 3 have been in pos- 
session ever since. In 1930 respondents 10 
and 11, the sons of Mahadev Khare, pur¬ 
ported to sell their rights to the present 
appellant, who sued to redeem the mortgage. 
The suit was dismissed on tho ground that 
the purchase of the equity of redemption in 
1902 was proved and valid and that there, 
fore the appellant acquired nothing by his 
purchase from respondents 10 and 11. The 
trial Judge only considered the question 
whether the sale-deed required registration 
under S. 17, Registration Act, and did not 
considers. 54, T. P. Act. The latter Section 
provides as follows : 

‘Sale’ is a transfer of ownership in exchange for 
a price paid or promised or part*paid and part- 
promised. Such transfer, in the case of tangible 
immovable property of the value of one hundred 
rupees and upwards, or in the case of a reversion 
or other intangible thing, can be made only by a 
registered instrument. In the case of tangible im¬ 
movable property, of a value less than one hundred 
rupees, such transfer may be made either by a 
registered instrument or by delivery of the 
property. 

The District Judge in first appeal held 
that the sale by Khare to the father of 
■respondent 3 in 1902 was a sale of tangible 
immovable property and that as the value 
was less than Rs. 100 a registered deed 
was not required. He based his decision on 
iihe judgment of the majority of the Full 


Bench in 50 All 986.^ It was there held by 
Mukerji and Kendall JJ. that the sale by 
a mortgagor of his interest in the property 
of which he has made a usufructuary mort. 
gage is a sale of “tangible immovable pro¬ 
perty”. The basis of this decision, to put it 
very briefly, is that the mortgagor, in spite 
of executing a mortgage, whether it be a 
simple mortgage or a usufructuary mort¬ 
gage, is still the owner of the property so 
mortgaged, and if he makes a transfer of 
his interest he makes a transfer of the pro¬ 
perty itself and not merely of an abstract 
right or of “certain rights out of his total 
bundle of rights” originally owned by him. 
Sulaiman Ag. C. J. differed from the other 
Judges on this particular point, and his 
reasons for doing so may be said to be 
summed up in what he says at p. 1003 of 
the report : 

The interest which the mortgagor possesses is 
not itself capable of being touched, nor is it such 
that an actual delivery of its possession can be 
effected by the mortgagor to the mortgagee. It 
seems difficult to conceive of a thing as being tan¬ 
gible when it is not capable of actual delivery of 
possession. Although, therefore, the mortgagor is 
the legal owner of the usiifructuarily mortgaged 
property, whatever rights he possesses, so long 
as the mortgage subsists, cannot be treated as 
‘tangible’. The subject-matter of ownership is 
‘tangible’, bub the interest which the mortgagor 
can transfer is ‘intangible'. 

Prior to this Full Bench case, the view 
taken by the Allahabad High Court and 
also by the Madras High Court in 24 Mad 
449^ at p. 463 was that the equity of redemp. 
tion in a simple mortgage is tangible because 
the mortgagor is in possession, but in a usu¬ 
fructuary mortgage it is intangible because 
he is not in physical possession. Conversely, . 
as to the mortgagee’s interest, it is intan. 
gible if the mortgage is a simple mortgage, 
but tangible if the mortgage is a usufruc¬ 
tuary mortgage. But “sale” is defined in 
S. 54, T. P. Act, as a transfer of ownership 
and “mortgage” is defined by contrast in 
Sec. 58 as a transfer of an interest, and 
having regard to these definitions the basis 
of the distinction sought to be made is nob 
very obvious. There is no difficulty about 
the interest of a simple mortgagee. That is 
clearly intangible property: but the real 
reason is, I should say, not that the mort¬ 
gagee is not in possession of tangible pro¬ 
perty but that he is not the owner. The 

1. Sohan Lai v. Mohan Lai. (1928) 15 A I R All 
^ 726=118 I G 177=50 All 986=26 A L J 1084 

(P B). 

2. Ramasami Pattar v. Chinnan Asari, (1901) 24 

Mad 449. 



-J939 Tukaram V. Atmaram (Broomfield J.) Bombay 33 


dnterost which he owns is a right to recover 
iiis money out o£ the property. But can it 
Jae said that the usufructuary mortgagee is 
dn any better position in this respect ? It is 
true that he is in possession of tangible 
^property but he is not the owner of it and 
cannot transfer the ownership of it. What 
4ie owns and can transfer is an interest in 
the property entitling him to remain in 
^possession and enjoy the profits until the 
iebt is paid, and that is intangible. On the 
other hand, the mortgagor is the owner of 
the property itself, and can transfer the 
property itself subject to the mortgage, and 
whether the mortgage is with or without 
possession, if the mortgagor transfers his 
rights that may well be regarded in my 
opinion as a sale of tangible property. The 
definition of sale says nothing about posses¬ 
sion, and though the purchaser is normally 
entitled to get possession of the property 
sold at once it is not always or necessarily 
80 . No doubt it is correct to say, as Sulai- 
man Ag. 0. J. says in 50 All 986,^ that a 
tangible thing must be capable of being 
-possessed, but to say that in the case of a 
sale it must be capable of being imme¬ 
diately possessed by the transferee seems to 
me to be adding something to the definition 
of sale for which there is no warrant. As at 

( present advised, therefore I am of opinion 
that the decision of the majority of the 
Court in 50 All 986^ is correct. 

The next point taken by the appellant 
was that even if the property be regarded 
as tangible property, since there is no 
registered deed, delivery is necessary to 
complete the transfer and there could be 
no delivery by the vendor because the 
mortgagee was in possession. Delivery” 
is defined in S. 54 where it is provided : 

Delivery of tangible immovable property takes 
^lace when the seller places the buyer, or such 
person as he directs, in possession of the property. 

In the present case it was provided in 
“the contract of sale that the vendee was to 
pay off the mortgagee and enjoy the pro¬ 
perty. That shows that it was in the con¬ 
templation of the parties that he should get 
possession of the land. He did in fact pay 
off the mortgage, as the endorsement on 
the mortgage deed shows, on the very same 
day and he got possession, and it has re¬ 
mained with him ever since. It may fairly 
be held therefore that he got possession 
with the assent of the vendor, and accord, 
ing to the decision in 34 Cal 207,® that is 

-8. Bibendrapada Banerjee v. Secretary of State, 
(1907) 84 Cal 207 =6 0 L J 390. 
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enough. It was held there that if on tlio 
date of the sale the vendee gets possos^^iion 
of the property with the assent expressed 
or implied of tho vendor, that amounts to 
delivery of property within the meaning of 
the Section. Even if I am wrong as to the 
question whether it can be regarded as a 
sale of tangible property, there remains the 
point taken by the respondents based on 
S. 53-A. T. P. Act. This Section, which was 
added by the Amending Act 20 of 1929 
which came into force on 1st April 1930, 
provides: 

Where any person contracts to transfer for con¬ 
sideration any immovable property by writing 
signed by him or on his behalf from which tho 
terms necessary to constitute the transfer can be 
ascertained with reasonable certainty, 

and the transferee has, in part performance of tho 
contract, taken possession of the property or any 
part thereof, or the transferee, l^iug already in 
possession, continues in possession in part perform¬ 
ance of the contract and has done some act in fur¬ 
therance of tho contract, and the transferee has 
performed or is willing to perform his part of the 
contract, then, notwithstanding that the contract, 
though requir^ to bo registered, has not been regis¬ 
tered, or, where there is an instrument of transfer, 
that the transfer has not been completed in the 
manner prescribed therefor by the law for the time 
being in force, the transferor or any person claim¬ 
ing under him shall be debarred from enforcing 
against the transferee and persons claiming under 
him any right in respect of the property of which 
the transferee has taken or continued in possession, 
other than a right expressly provided by the terms 
of the contract: Provided that nothing in this Sec¬ 
tion shall affect the rights of a transferee for con¬ 
sideration who has no notice of the contract or of 
the part performance thereof. 

There is considerable conflict of autho¬ 
rity as to whether this Section can be, 
regarded as retrospective. But, on the whole, 
I think, the better view is that it should be 
so regarded. It was held to be retrospec¬ 
tive by B. J. Wadia J. in 35 Bom L E 
722.* In 36 Bom L E 1245^ Murphy J, 
expressed the opinion that the section has 
no retrospective effect. It does not appear 
however that the authorities on the point 
were cited, nor was there any discussion of 
the provisions of S- 63 of the Amending Act, 
on which the decision of the question must 
mainly depend. In a recent case of the Cal¬ 
cutta High Court, 42 C W N 38,® it has 

4. Suleman v. Patell, (1933) 20 A I R Bom 381= 
145 I C 657=85 Bom L R 722. 

5. Cooverjee Plumber v. Vasant Theosophical Co- 
operative Housing Society Ltd., (1936) 22 
AIR Bom 91 = 164 I 0 683 = 36 Bom L R 
1246. 

6. Mahammed Hushen v. Jamini Nath, (1938) 25 
A I R Cal 97=176 I C 41=1 L R (1938) 1 Cal 
607=42 CWN 38. 
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been held that S. 53.A applies in the case 
of a suit brought after 1st April 1930. The 
same view has been taken in 15 Pat 786.' 
The only case to which our attention has 
been drawn in wliich a different view has 
been taken after argument is 56 ^lad 169,^ 
where it was held that S. 53.A has no 
application to an agreement made prior to 
1st April 1930. There ai*e a number of 
cases on S. 92 of the Act which has been 
held to be retrospective for reasons which 
apply equally to the case of S. 53-A. 54 All 
897'^^ is a Full Bench case in whicli that view 
has been taken, mainly as the result of the 
construction of S. 63 of tlie Amending Act, 
20 of 1929. This Section begins by saying 
that certain provisions of the Amending Act 
(which do not include Sec. 92 or S. 53-A) 
shall not be deemed in any way to aff’ect 
the terms or incidents of any transfer of 
property made or effected before 1st April 
1930, or to affect the validity or invalidity, 
effect or consequences of anything done or 
suffered before the aforesaid date. The 
second portion of the Section says this : 

. . . and nothing in any other provision of this 
Act shall render invalid or in any way aSect any 
thing already done before the 1st day of April 1930, 
in any proceeding pending in a Court on that date: 
and any such remedy and any such proceeding as 
is herein referred to may be enforced, instituted or 
continued, as the case may be, as if this Act had 
not been passed. 

The most reasonable interpretation of the 
provisions of this Section certainly seems to 
be that the Sections of the Transfer of Pro. 
perty Act not specitically mentioned in Sec. 
63 of the Amending Act, were intended to be 
retrospective except in the case of proceed, 
ings pending in a Court on 1st April 1930. 
This Allahabad case was approved of by 
N. J. Wadia J. in 39 Bom L B 1309.^'^ I 
myself was a party to the decision in that 
case, and at that time I preferred not to 
express a decided opinion on the question 
whether S. 92 is to be regarded as retro¬ 
spective, although I agreed with my learned 
brother that the reasoning of the Allahabad 
High Court in 54 All 897® is preferable to 

7. Wakefield v. Saveeda Khatun, (1937) 24 A I R 
Pat 36=166 I C 797=15 Pat 786 = 17 P L T 
968. 

8. Kanjee and Mooljee Bros. v. Shanmugam 
Pillai, (1932) 19 A I R Mad 734=139 I C 870 
=56 Mad 169=63 M L J 587. 

9. Tota Ram v. Ram Lai, (1932) 19 A I R All 

489 = 139 I C 107 = 54 All 897=1932 A L J 
627 (F B). 

10. Isap V. Umarji, (1938) 25 A I R Bom 115=174 
I C 188=39 Bom L R 1309. 


that in 13 Pat 111,” which was also cited* 
but in which the point had not really been 
discussed and there was no reference to- 
S. 63 of Act 20 of 1929. Still more recently 
in 40 Bom L Pv lOOl” disposed of by Sen J. 
and myself, we preferred to follow 54 All 
897® and 42 C W N 38® rather than 59 
Mad 359,” 56 Mad 169® and 10 Rang 465,” 
where it has been held that S. 92 is not 
retrospective. It has been argued for the 
appellant that his rights are not affected 
hy reason of the Proviso to S. 53-A which: 
savs that 

nothing in this Section shall affect the rights of a 
transferee for consideration who has no notice of 
the contract or of the part performance thereof. 

But, in view of the admissions made by 
the appellant in cross-examination there is- 
no substance in this argument. He says: 

Thikans Nos. 1 and 3 are in defendant 3*8 name 
in the botkhat and he pays the dast. I know of 
this state of things existing for the last 40/50 
years. Defendant S is in actual possession. I did 
not personally inquire of Gondhalekar. Before my 
sale-deed I went to defendant 3 and made inquiries. 
He said 1 am in possession as owner. 

Under the circumstances, it must be held,, 
in my opinion, that the appellant had at 
any rate constructive notice of the sale of 
the equity of redemption to defendant 3 in 
1902. I hold therefore that the appeal' 
should be dismissed with costs. 

Macklin J. —I agree. Apart from the 
authorities, it seems to me that in a case of 
a sale of this kind it must be taken that 
what is sold is the actual physical pro¬ 
perty and not merely a tangible right with, 
respect to property, and I say this not 
because in practice such sales are usually 
expressed to be in terms of land itself but 
because the consequences of such a sale 
seem to me, without exception, to have an 
effect upon the ownership of the property 
itself and consequently sooner or later upon 
the physical possession of the property. 
Assuming (which is not the case here) that 
a sale of the equity of redemption were so 
expressed and that the mortgage on the 
property were even a usufructuary mort¬ 
gage, (as to which it has been held that the 
mortgagor’s right is merely intangible), it 

11. Jagdeo Sahu v. Mahabir Prasad, (1934) 21 

A I R Pat 127=153 I C 602=13 Pat 111= 

15 P L T 73. 

12. Subraya v. Timmana, (1938) 25 A I R Bom 

508=40 Bom L R 1001. 

13. Laksbmi Amma v. Sankara Narayana Menon, 
(1936) 23 A I R Mad 171=160 I C 137=59 
Mad 359=70 M L J 1 (F B). 

14. Ko Pu Kun v. C. A. M. A. L. Firm, (1932) 19' 

AIR Rang 197=140 I C 156=10 Rang 465. 
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seems to me inconceivable for the vendee, 
having exercised the right which he has 
purchased in redeeming the mortgage, to 
be then excluded from possession on the 
ground that his sale, being in terms of the 
equity of redemption only, gave him no 
right with respect to the property itself. In 
such a case there can be no doubt that the 
redeeming vendee would be able to resist 
possession even against the vendor upon 
the strength of his purchase; and if that is 
so, I do not see how it can be said that 
what is sold is not property itself, which is 
a tangible thing. I think therefore that even 
in the case of a sale of property subject to 
a usufructuary mortgage the sale is of tan¬ 
gible immovable property and can be effect- 
ed in the case of a sale less than Rs. 100 
by delivery of possession. 

In the present case upon the facts I have 
no doubt that the vendee did in the end 
get possession by virtue of his purchase; 
and the manner in which he obtained it 
shows, I think, that it was by delivery of 
possession within the meaning of Sec. 54, 
T. P. Act, as interpreted in that respect by 
34 Cal 207.^ The sale in my view is there¬ 
fore a valid sale and the defendants are 
entitled to resist the suit upon that giound. 
But, even if the sale were invalid for want of 
registration, I think that the defendants’ 
reliance on the doctrine of part performance, 
as expressed in S, o3.A, T. P. Act, is justi¬ 
fied. As my learned brother has stated, 
there is some conflict of judicial opinion 
upon the point. But I agree in thinking 
that the better opinion is that in the case 
of proceedings instituted after the enact¬ 
ment of S. 53-A, the Section is retrospective 
in its effect. I do not think that it is neces¬ 
sary to deal further with the authorities 
beyond saying that the reasoning expressed 
in 54 All 897° with respect to S. 92 of the 
Act (a case that was followed in 39 Bom 
L R 1309^°) commends itself to me in pre¬ 
ference to the ruling of the Madras High 
Court in 56 Mad 169° and that I am not 
able to apply a different form of reasoning 
to S. 53-A from that which has been applied 
in this case to Sec. 92. Upon the facts, it is 
clear that the plaintiff is not entitled to 
plead want of notice, and he is therefore 
bound by the sale to defendant 3 in 1902. 
The appeal must therefore be dismissed. 


n.s./r.k. 


Appeal dismissed. 
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Ambalal Sarahhai and others — 

Defendayits — Appellants. 

V. 

Phiroz TI. Antia — Plaintiff — 

Respondent. 

Second Appeal No. 336 of 1935, Decided 

on 6th July 1933, from decision of Dist. 

Judge, Ahmedabad, in Appeal No. 203 of 
1933. 

S'*^~M***'*^'®*' from—Interference by Court 
~Plaintiff expelled from club as result of reso¬ 
lution duly passed in General Committee — 
Reasons for expulsion not allowed to be dis¬ 
cussed at the meeting by Chairman — Plaintiff 
remaining absent from meeting — No enquiry 
held as to reasons for plaintiff’s expulsion — 
Action on part of members offended against 
elementary principles of natural justice and 
reason as to justify interference by Civil Court. 

A club is an autonomous institution and a Court 
of law will not lightly interfere with its action in 
expelling a member unless it has violated the 
recognized rules of procedure in that connexion or 
those of natural justice. Interference by the Court 
to prevent expulsion would not be justified if the 
rules providing for expulsion have been strictly 
observed, the member expelled has had due notice, 
and full opportunity of answering the charges 
made against him, there has been no want of good 
faith in the exercise of the power of expulsion, and 
the decision arrived at is nob manifestly absurd. 
The important question is whether there has been 
due enquiry. [P 37*C 2 ; P 38 C 1] 

The role providing for expulsion of a member 
from a club was “the General Committee may by 
a two-third majority for sufficient reasons, exclude 
any member whose presence in the club they may 
consider to bo detrimental to its interest without 
assigning any particular reason for their so doing, 
from the membership of the club.” At a meeting 
of the General Committee of which due notice was 
given to all the members of the club including the 
plaintiff, a resolution was moved and duly passed, 
that the plaintiff should be excluded from the 
membership of the club. The reasons for the ex- 
pulsion were not allowed to be discussed by the 
Chairman. The plaiutiff deliberately remained ab¬ 
sent from the meeting. The requisition for the 
meeting gave no reasons whatever for the expulsion 
nor was there any correspondence between the 
plaintiff and the Managing Committee, or Hono¬ 
rary Secretary, or any member with respect to the 
reasons for the expulsion. The plaintiff brought a 
suit for a declaration that the resolution was illegal 
and for an injunction restraining the members of 
the club or its officers from excluding him from 
the club : 

Held that the action on the part of the mem¬ 
bers of the club offended against the elementary 
principle of natural justice and reason and justified 
interference by a Civil Court, and the plaintiff 
was entitled to the relief claimed by him : (1889) 
43 Ch D 366 ; (mS) J Ch 602 ; AI R 1934 Bom 
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432 and (ISSl) 17 Ch D 615. Eel. on ; (1S70) 24 
LTSl.Disting. [P 38 C 2 ; P 39 C 2 ] 

D. N. Bahadurji and B. G. Thakor — 

for Appellants. 

B. G. Rao, Asst. Govt. Pleader — 

for Bespondent No. 1. 

Judgment.—This second appeal from the 
decree of the District Judge of .\hmedabad 
raises the question of the legality of the 
expulsion of a member from a social club. 
The plaintiff ^Yas one Phiroz Antia who at 
the date of this action held the appoint- 
ment of Deputy Superintendent of Police 
in Gujarat. lie became a meml)er of the 
institution represented by the defendants 
known as ‘Gujarat Club’ in 1925, and was 
a continuing member until July 1930. By 
a resolution of the General Committee of 
the club passed at an extraordinary general 
meeting of the members on 13th July 
1930, the plaintiff was expelled from the 
club. That resolution is in the following 
terms: “That Mr. P. H. Antia be excluded 
from membership of tbeclub under R. 39.” 

It is the plaintiff's case that the resolu¬ 
tion offends against the principles of natural 
justice and is therefore illegal and ultra 
vires. He has accordingly claimed a decla¬ 
ration to that effect and also an injunction 
restraining the members of the club and its 
officers from excluding him from the club 
premises, or preventing him from the use 
thereof, or from exercising all the rights 
and privileges of membership. The defen¬ 
dants have demurred and contended that 
the Civil Court has no jurisdiction to inter, 
fere with the affairs of the club, and that 
inasmuch as they have acted honestly in 
accordance with the rules of the club with, 
out malice, the plaintiff’s expulsion is legal. 
The learned trial Judge came to the con¬ 
clusion that although the plaintiff had 
sufficient opportunity to put forward his 
case, the resolution was passed in bad faith, 
and that there was malice or ill-will. Con. 
sequently he was of the opinion that the 
Court could review the resolution of the 
club and accordingly he passed an order in 
terms of the prayer in the plaint. That 
decree was upheld by the learned District 
Judge in first appeal on the ground that 
although there was no malice or ill.will 
and there was complete absence of dis¬ 
honesty or bad faith, the members con¬ 
travened the rules of the club and the rule 
of natural justice. Against that decree the 
club represented by the defendants has 
filed this appeal. There can be no doubt 


upon the record that in passing the resolu¬ 
tion expelling the plaintiff from the club 
the members purported to act under the 
provisions of R. 39 of the rules of the club. 
That rule is as follows : 

The General Committee may, by a two-thirds 
majority, for sufficient reasons, exclude any mem¬ 
ber whose presence in the club they may consider 
to be detrimental to its interest without assigning 
any particular reason for their so doing, from the 
membership of the club, but no such business shall 
be transacted in a non-quorum General Meeting. 

It may be noted that in the above rule 
the expression ‘General Committee of the 
Club’ as defined in R. 3, sub-r. (vii), means 
an ordinary or extraordinary General 
Meeting of the members of the club’. It is 
not disputed that the General Committee 
in this case has passed the resolution in 
question. The genesis of that resolution as 
disclosed by the evidence of some of those 
members who participated in the proceed¬ 
ings at that meeting was this : In pursuance 
of the Congress policy of Non-co-operation 
and Civil Disobedience a raid was planned 
by some members of the Congress on the 
salt works at Dliarasana early in May 
1930. One of the police officers deputed by 
Government to frustrate that raid was the 
plaintiff, and he attended the spot where 
the I’aid was expected in order to carry out 
his official orders. His conduct in relation 
to the measures adopted by the police force 
at his disposal was the subject of public 
comment and he became unpopular with 
the adherents of the Congress party. On 
25th May 1930, about thirty-two members 
of the club sent a requisition to the Hono¬ 
rary Secretary of the Club for convening 
a Special General Meeting in which they 
stated inter alia as follows : 

We shall fool obliged by your convening a Gene¬ 
ral Meeting of the members of the dab for the 
following purposes cither on the same day or for 
each separate day for the transaction of each of 
the business as soon as possible. • • • ■ 

II. That Mr. P. H. Antia, a member, be excluded 
from the membership of the club under the provi¬ 
sion of R. 39. 

That requisition gave no reasons whatso¬ 
ever for the plaintiff’s expulsion. Thereupon 
an agenda was prepared and circulated 
among the members on 1st Juno 1930, in 
which Item 5 was as follows: 

To consider the requisition to exclude Mr. P. H- 
Antia from the membership of the club under 
R. 39. and to pass such resolution as tho meeting 
may deem fit. 

A copy of that agenda, which was sent 
under the heading “For Members only” 
Private and Confidential and not for pub¬ 
lication” in terms of the resolution of the 



1939 


Ambalal Sababhai V. Phieoz n. Antia (Wassoodew J.) Bombay 37 


Managing Committee of 20th June 1930, 
'Was addressed to and received by the plain, 
tiff in due course. It is worthy of note that 
prior thereto there was no correspondence 
between the plaintiff and the Managing 
Committee or the Honorary Secretary or 
any member of the club in connexion with 
the behaviour of the plaintiff of which the 
members of the club intended to take 
notice. The plaintiff deliberately abstained 
from attending the meeting of 13th July 
1930. The proceedings at that meeting are 
fairly accurately summarized by the learned 
District Judge in para. 6 of his judgment 
as follows: 

After the resolntion to exclude British papers 
and magazines from the club was passed without 
any opposition, the resolution to exclude the plain* 
tiff from membership >va3 taken up. A point of 
order was raised by a member, but was overruled 
by the President. An amendment that the requisi¬ 
tion be filed was then moved and seconded. Mr. 
J. V. Besai spoke in favour of the original proposi* 
tion and the Secretary spoke in favour of the 
amendment and warned the members against 
creating an undesirable precedent. After several 
other speeches on both the sides, votes were taken 
and the amendment was lost. When the original 
proposal was put to vote, 112 voted in favour of it, 
and it was declared as carried. (Ex. 69). 

It appears from the proceedings that, 
after the proposition was put before the 
meeting by one of the members by name 
Mr. C. P. Broker, one Mr. P. B. Vakil, 
another member, asked for reasons for the 
proposed expulsion. The following minute 
is recorded in the proceedings upon that 
query : 

The chair ruled that B. 39 does not ^uire 
reasons to be given. Mr. B. 3. Lakhia raised a 
point of order whether the proposal is in order. 
The President ruled that the proposal was in order. 
Mr. D. 0. Karaka moved the following amend* 
ment, ‘that tbe requisition be filed.' 

Thereafter the amendment was duly 
seconded and an explanation given by 
Mr. J. V. Desai as follows: 

Mr. J. V. Desai spoke in favour of the proposal 
and ^id that Mr, Antia was sent the notice of tbe 
meeting and had an opportunity of being heard 
and has asked nothing in that connexion. 

The complaint of the plaintiff against 
those proceedings is that the rule providing 
for the expulsion has not been strictly 
observed, that although he had notice of 
the meeting and the proposal to expel him 
there was no charge whatsoever formulated 
against him giving reasons for his expul. 
sion, that in consequence he had no oppor¬ 
tunity for explanation, and that according 
to the record in view of the absence of a 
charge and the omission to record the tea. 
sons in the resolution, the persons voting 


acted upon conjecture and surmise unniiucl- 
ful of the motive actuating the mover or 
the requisitionists. It was therefore urged 
that the members have acted arbitrarily 
and capriciously and not in the exercise of 
the power of expulsion conferred by R. 39 
nor in good faith. Accordingly the plaintiff 
has craved for the Court’s interference with 
the action of the members of the Club. 

To deprive a gentleman of his position 
as a member of a social club is certainly a 
very serious and grave measure. It is 
entirely different where a club refuses 
admission without a hearing or without 
giving reasons to a person seeking member¬ 
ship, and the analogy of tbe procedure laid 
down in the rules in regard to admission 
cannot be applied to rules providing for 
expulsion. Undoubtedly, a club is an auto, 
nomous institution and a Court of law will 
not lightly interfere with its action in 
expelling a member unless it has violated 
the recognized rules of procedure in that 
connexion or those of natural justice. 
According to Halsbury, (Laws of England 
2nd Edn., Vol. IV, Page 493, Para. 912), 
interference by the Court to prevent expul. 
sion would not be justihed if the following' 
conditions are satisfied: 

.that the rules providing for expulsion 

have been strictly observed, that the member 
expelled has had due notice, and full opportunity 
of answering the charges made against him, that 
there had been no want of good faith in the exer. 
cise of the power of expulsion, and that the decU 
sion arrived at is not manifestly absurd. . . . 

The following observations of Bowen 
L. J., in (1889) 43 Ch D 366^ sum up the 
duties of a club in the matter of the expul¬ 
sion of its members (page 383): 

There must be due inquiry. The accused person 
must have notice of what he is accused. He must 
have au opportunity of being heard, .nnd the deci¬ 
sion must be honestly arrived at after he has bad 
a full opportunity of being heard. With respect to 
the charge made, the charge of which he has 
notice, it is a charge of infamous conduct in some 
professional respect, and the particulars which 
should be brought to bis attention in order to 
enable him to meet that charge ought to be parti- 
culars of conduct which, if established, is capable 
of being viewed by honest persons as conduct 
which is infamous. 

Those observations were quoted with 
approval in (1929) 1 Ch 602.^ They were 
made in recognition of the rights of an 
autonomous institution. One of the essen- 

1. Leeson v. General Council of Medical Educa¬ 
tion and Registration, (1889) 43 Ch D 866 = 
69 L J Ch 233=61 L T 849=38 W R 303. 

2. Maclean v. The Workers’ Union, (1929) 1 Ch 

602=98 L J Ch 293=141 L T 83=73 S J 190 
=45 TLB 266. 
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tial duties is the duty of inquiry. It does 
nob matter that the accuser and the Judges 
are identical. Due inquiry postulates the 
necessity of bringing up before the persons 
charged with that duty something which 
could raise in the minds of honest persons 
the inference that objectionable conduct 
had been established or that there are 

sullicient reasons ” for the expulsion 
contemplated by the rule of the club. It 
does not matter on what evidence the 
charge was based provided there was some, 
thing upon which a charge could be found¬ 
ed. If that duty is discharged, the Court’s 
power to review the decision of the club is 
at an end. The important question in all 
cases where an institution has purported to 
act within its powers is whether there has 
been due inquiry. Recently a Bench of this 
Court had occasion to observe when dealing 
with the expulsion of a member from a 
caste (page 900): 

. . . that the general princii'le' applicable to the 
oxpul.-ion of ineii\l)crs from a club govern cases of 
expulsion of persons from caste, and tbo.se princi¬ 
ples, so far as relevant, involve that the expulsion 
must be in accordance \vith the rules of natural 
ju.stice, which means primarily that the accused 
must have a fair hearing, and that the expulsion 
must 1)6 in accordance with the rule.s: see ^6 Bom 
L R 901.'i 

Now, as I have already observed, the 
rule providing for expulsion is R. 39 and it 
requires that there should be a consensus of 
two-thirds of the majority of the General 
Committee and that there should be *’sul1i- 
cient reasons” for excluding a member 
whose presence in the club they may con¬ 
sider to be detrimental to its interest. 
Those are indeed very wide powers and the 
members joining the club must be taken to 
have acquiesced in the rule. Therefore if 
reasons which impelled the conduct of the 
requisitionists were placed before the Gene¬ 
ral Committee and considered suflicient by 
them, the decision could not be open to 
review by a Court of law. That is what the 
authorities lay down. The finding of fact is 
that the members did not act maliciously 
but acted in good faith. Perhaps it would 
be difficult for me to say upon the material 
available that the members did not act 
according to their own convictions. But is 
it all that the rule requires? It requires 
that the general meeting shall act on "suffi¬ 
cient reasons.” The learned District Judge 
has found as a fact as follows: 

3. Ratansey v. Meghji, (1934) 21 A I R Bom 431 
= 153 I C 283=36 Bom L R 901. 


Unforf unately the reasons for the expulsion were 
nob allowed to be discussed, and the members had 
to iinagiue the rea.<ons and make up their minds. 

If that were so, can it be said that they • 
discharged the duty of inquiry. There is 
evidence suggesting that although the 
reasons were not openly discussed or as¬ 
signed at the meeting itself, there were 
discussions between some members outside 
the Club from which they gathered what 
the underlying motive of the requisitionists 
was. One of the members Nathalal (Ex. 82) 
has spoken of the general conversation in 
the (jlub relating to this requisition and 
that the topic of that conversation was the 
behaviour of the plaintiff at the Dharasana 
raid. Another witness, Chimanlal (Ex. 83), 
has stated that the information received 
by him about the plaintiff was that he had 
practised gross cruelty at Dharasana. That 
does not cure the defect due to the absence 
of reasons given in the requisition or in the 
resolution. According to the record they 
were not expressed at the meeting, and 
could not have been expressed then owing 
to the attitude of the President. There is 
the evidence of D. C. Karaka (Ex. 8l), a 
supporter of the plaintiff and mover of the 
amendment, that no such reasons were 
given to the members at the meeting. This 
is what he has stated : 

The ca.se against Mr. Antia I thought was this ! 
in the course of his duties at Dharasana Illr. Antia 
had belaboured congre.<:sites. This was what I 
thought was in the minds of the members. I said 
reasons might nob be given to Mr. Antia but 
reasons must be made known to the meeting to 
tho.«^e who have to vote. 

Knowing then that the President had 
shut out the speakers from assigning rea- 
SODS for the resolution, would the fact that 
the members had gathered according to 
their individual opinion from the discussion 
with their fellow members, who were per. 
haps equally in the dark in the matter, the 
underlying motive for the action, be suffi¬ 
cient to divest the Court of its right to 
interfere. The omission I think was a 
flagrant abuse of the rule of the club and 
constitutes a failure to discharge the duty 
to make enquiry. 

The material issue involved is not what 
the members thought right they should do 
upon outside gossip without bringing all 
the related facts into comparison and upon 
a floating and visionary idea of what might 
be the reason for the resolution, but whe¬ 
ther the person affected by their act or 
resolution has been in that manner fairly 
and properly treated. It is true that the 
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Tole is explicit that the General Committee 
has the power to exclude any member 
whose presence they may consider detri¬ 
mental to its interest without assigning any 
particular reason for their so doing. But 
that rule does not deprive the member of 
the right to be heard in a fair manner in 
spite of the bias of his judges. It is argued 
that B. 39 if properly interpreted does not 
Tequire a charge to be framed, for, it pro. 
vides against assignment of reasons ; nor 
does it provide for disclosure thereof to the 
members nor for calling upon the member 
offending to offer an explanation. That 
interpretation is not correct. As I construe 
the rule, it does not exclude the statement 
of the reasons to enable the members to 
say whether they are sufficient. The omis¬ 
sion in that respect therefore is fatal to the 
defence. If there is lacuna in the rule, such 
as is contended for, that rule must be sup¬ 
plemented by rules of natural justice and 
upon authority the omission to do so would 
not debar the member from complaining 
-against the act of expulsion in a Court of 
law. Counsel for the appellant conceded 
•that theoretically the rule of natural justice 
‘has to be followed but he has argued that 
the plaintiff was not prevented from offer¬ 
ing an explanation and the formality of 
the charge was waived by him by declining 
to attend the meeting. If the plaintiff’s 
■absence were construed as telling the Com. 
inittee that he would not a party to 
their enquiry or refusing to give an expla- 
nation, the plaintiff’s claim will not be 
eustained. But in my opinion that interpre¬ 
tation is neither fair nor reasonable in the 
•circumstances of this case. The head-note 
•of the report in (1881) 17 Ch D 615* runs 
thus : 

The Court will not interfere against the decision 
•of the members of a club professing to act under 
^their rules, unless it can be shown either that the 
•rules are contrary to natural justice, or that what 
has been done is contrary to the rules .... 

A rule giving wide powers of expulsion 
as in this case, if it omits to provide for 
the requirements of justice and fair play, is 
contrary to natural justice, and it would be 
necessary to enquire whether the General 
Committee has done all that it should have 
done to render the resolution binding on 
the member expelled. There is recognizable 
difference between procedure followed by a 
■Court of justice and that applicable to a 
General Committee of this kind which is 

4. Dawkins v. Antrobus. (1881) 17 Ch D 615=44 
L T 667=29 W R 511. 
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on the footing of a domestic tribunal, and 
I agree it is not open to a Court of law to 
attack its conclusions on the ground tliat it 
is opposed to the weight of evidence or that 
it has not pursued the formalities which a 
Court of justice would not avoid. But the 
elementary principles of natural justice 
require as an ordinary person understands 
them that the person arraigned must know 
precisely what the charge against him is. 
The phrase, ‘*the principles of natural jus. 
tice,” is explained by Maugham J. in (1929) 
1 Ch 602^ as follows (p. 625) ; 

The phrase, “the principles of natural justice." 
can only mean in this connexion the principles of 
fair play so deeply rooted in the minds of modcru 
Englishmen that a provision for an inquiry neces¬ 
sarily imports that the accused should be given his 
chance of defence and explanation. 

The charge may not bo formulated in 
legal language, but still it cannot be left to 
surmise or speculation as to why the reso¬ 
lution was proposed. The plaintiff in his 
evidence has stated that he had suspicion 
as to what the charge against him would 
be. But that was the result of the mental 
co-ordination of the facts as he imagined 
them, one of them being the natural anti¬ 
pathy towards a policeman who was opposed 
to persons who were avowedly breaking the 
law. It seems to me what the plaintiff 
might have suspected or might have learnt 
upon enquiry from some members would 
not be sufficient to remit the condemnation 
of the General Committee for omitting to 
give clear notice to the plaintiff of what 
they were called upon to decide. It was 
wrong to assume that it was not necessary 
to call upon him to appear and give an 
explanation which would influence their 
vote in the matter. It cannot be urged that 
if he had appeared at the meeting perhaps 
he could have got an adjournment or 
obtained reasons underlying the resolution. 
The notice contained in the agenda was not 
in my opinion sufficient. The case in (1870) 
24 L T 81® was decided on its peculiar 
facts. There the person charged was aware 
of all the facts leading to his indictment 
and had disclosed his defence completely. 
I am satisfied that the action on the part 
of the members of the Gujarat Club offended 
against the elementary principles of natural 
justice and reason and justifies the Civil 
Court’s interference. It is therefore unneces¬ 
sary to consider the other aspects of the 
case. 

5. Bichardson-Gardner v. Fremantle, (1870) 24 
L T 81=19 W R 56. 
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Iti has been urged that the injunction 
prayed for is so wide in its terms as to 
prevent the General Committee from ever 
taking any steps to exclude the plaintiff if 
they were minded to do so in future. That 
seems to be a reasonable apprehension upon 
the language of the injunction. The injunc¬ 
tion must be restricted in its terms to the 
act of the defendants in pursuance of the 
I'esolution, and it shall be in the following 
form : 

That the Gujarat Club, Ahmedabad, and its 
Managing Committee and their servants le res¬ 
trained from excluding the plaiutid from the club 
premises or preventing him from the use thereof or 
from exercising all his rights and privileges of 
inembcrsbij) in pursuance of the resolution, the 
subject-matter of this suit which has been declared 
as illegal and ultra vires. 

In other respects the decree of the lower 
Courts is confirmed and this appeal dis¬ 
missed with costs. 

R.M./r.k, Appeal dismissed. 
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Gemalsingji Khumansingji and another 

— Defendants — Appellants. 

V. 

Bai Fati and others — 

Plaintiffs — Respondents. 

Second Appeal No. 801 of 1932, Decided 

on 6th August 1936, against decision of 

Asst. Judge, Broach, in Appeal No. 10 of 
1930. 

(a) Partition—Joint property—Vendee pur¬ 
chasing property from cosbarer for value—In 
subsequent partition suit equities should be so 
adjusted as to allow vendee full fruit of his 
bargain—Principle applies to vendee of such 
vendee. 

In eflecbing partition of joint property between 
cosharers and an alienee from one or some of 
them, equity requires that partition should be so 
oSedted as not to prejudice the latter. The prin¬ 
ciples which apply in cases of partition among 
Hindus also apply in the case of Mahomedans. 
The underlying principle is that a bona fide 
purchaser for value should not be prejudiced by 
reason of any subsequent suit for partition brought 
on behalf of the other cosharers, and that if, 
without doing injustice between the parties, the 
equities between the alienee and the other co¬ 
sharers can be so adjusted as to allow the pur¬ 
chaser the full fruit of his bargain for which he 
has paid full consideration, that ought to be done. 
The principle which applies in the case of an 
immediate vendee would and o ug ht to apply in 
the case of a vendee from such vendee: A 1 H J921 
Mad 3S4, Disient. [P 41 C 2 ; P 42 C 1] 
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(b) Partition—Partial partition—Suit by co»- 
sbarers for partial partition of property pur-- 
chased by alienee from one cosbarer—Alienee- 
a$ defendant is entitled to decree for partition. 
—Value of alienated property if less than value- 
of alienor^s share, alienee is entitled to retain 
entire alienated property. 

An alienee from a cosbarer cannot ask for 
separate possession of the property alienated to 
him if it forms part of the joint property. His only 
right is to apply for a decree for joint possession, 
and such joint possession will be allowed to him-* 
along with the other members of the family. It 
they object to such joint possession, then their 
only remedy is to sue for partition and for sepa¬ 
rate possession. But the general body of joint 
owners is not bound to bring a suit for general-< 
partition where there is an alienation of a specifia 
joint property; they may well confine their suit to 
a partition of the particular property which is in 
possession of the alienee. The principles which- 
apply in the case of partition decrees where the • 
suit is for a general partition equally apply to a 
suit for partial partition. In the coparcener's suit 
the alienee is entitled as a defendant to get a 
decree for partition and claim to be allotted the 
item purchased by him in respect of his vendor’a 
share if that is consistent with the rights of the 
other coparceners; and if the value of the item, 
does not exceed the value of the alienor's share in 
the entire family property at the time of the 
alienation, the alienee is entitled to retain the 
entire property sold to him : A I R 2924 Mad 81,. 
Ret. on. [P 42 C 1, 2J- 

N. N. Hajmudar — for Appellants. 

H. D. Thakor — for Bespondents. 

Judgment. —The facts which gave rise 
to the suit, out of which this appeal arises, 
are somewhat complicated, but for the pur¬ 
pose of elucidating the point which arises 
for decision in this appeal they may be- 
briefly stated as follows: It appears from 
the pedigree, which is set out at print page 
2, that certain property, including the pro¬ 
perty in suit, belonged to one Umar Asmal 
Gani. He died in 1915 leaving a widow 
Bai Maula and two daughters, Bai Fati, 
plaintiff 1, and Bai Mulag, who died before 
the suit. He had two brothers, Gori and 
Full, who were plaintiffs 3 and 4. His- 
father had four brothers, two of whom 
were plaintiff 5 and plaintiff 6. The other 
brothers were Vali and Abhram. The par¬ 
ties are Mahomedans. Prior to his death 
Umar had made a will. His uncles, plain¬ 
tiff 5 and plaintiff 6 and Vali and Abhram,. 
therefore brought a suit No. 163 of 1916 
for a declaration that the will made by 
Umar was not binding on them, and for a- 
partition of the property left by Umar and- 
recovery of their shares therein. Bai Maula 
was defendant 1 to that suit, and her 
daughters were also joined as party defen¬ 
dants. The plaintiffs claimed five-twenty- 
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fourth share in the whole property. In 
1917 they obtained a decree. The decree 
provided that the plaintiffs were entitled 
to a five.twenty-fourth share, Bai Maula 
to a one-eighth share and her daughters to 
a two-third share, and directed partition 
and separate possession. Bai Maula died 
thereafter, and plaintiff 2 in the present 
suit is her husband. In April 1918, Bai 
Maula sold survey No. 218/1 to one Bapu, 
under whom the present defendants are 
claiming, and died thereafter in November 
1918. In April 1919, as a result of the 
settlement of disputes between the parties 
and the heirs of the deceased parties and 
certain releases executed by the parties, it 
is common ground that the whole of the 
property was assigned to plaintiffs 5 and 6, 
and they became the owners of the whole 
of the property, excepting survey No. 218/1, 
which was in the possession of the defen. 
dants. In consequence of these transactions, 
and the settlement of disputes between the 
partis, no application for execution of the 
partition decree was made, and it is common 
ground that the partition decree remained 
unexecuted. 

In 1928 the plaintiffs brought the pre- 
sent suit against the defendants, who had 
purchased survey No. 218/1 from an alienee 
from Bapu, for partition and separate 
possession of their shares therein, claiming 
a seven-eighths share in the property. 
Their case was that the defendants were 
entitled only to a one-eighth share belong, 
ing to Bai Maula. Various defences were 
taken on behalf of the defendants, into 
which it is not necessary to enter. They 
however contended that if their other pleas 
were rejected and a partition was directed, 
then, in effecting partition, in any event, 
they were entitled to have this property 
allotted to them as they had been in 
possession of it as bona fide purchasers for 
value since 1918, and that if the value of 
that property was less than what was 
represented by the one-eighth share of Bai 
Maula, then the deficiency should be made 
good by allotting to them some other pro- 
per^ which would have gone to the share 
of Bai Maula if a general partition had 
taken place. The trial Court accepted this 
plea and held that the entire property 
belonging to Umar consisted of seventy.six 
bighas, out of which nine and a half bighas 
represented the one-eighth share of Bai 

!• survey No. 218/1 comprised a 

little more than six bighas, and therefore 
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the defendants had an equitable right to 
continue in possession of that property and 
dismissed the suit. In appeal from this 
decree, the learned Assistant Judge con. 
firmed the judgment of the trial Court on 
almost all the points but held that the 
defendants were not entitled to the equita. 
ble right claimed by tliem as they were nob 
the immediate purchasers of any specilic 
joint property from Bai Maula, hut were 
alieuees from an alienee from the original 
alienee from Bai Maula. Relying therefore 
on 44 Mad 167,^ he rejected the contention 
that they were entitled to any equity, and 
in the result passed a decree for partition 
declaring that the plaintiffs were entitled 
to seven.eighth share in the property and 
that the defendants were entitled to one. 
eighth. 

From that decree the present appeal is 
made; and the only question raised in the 
appeal is, whether the equitable right set 
up on behalf of the appellants can be given 
effect to under the circumstances of this 
case. Before doing that, I may refer to the 
decision in 44 Mad 167.^ It was held there 
that a vendee from the first purchaser has 
no equity in his favour, and that if there is 
any loss to him in the bargain by reason of 
any suit brought by other cosharers to set 
a^ide the alienation, then his only remedy 
was to sue his own vendor (that is, the first 
purchaser), for damages for breach of 
warranty. The ratio decidendi is that to 
take any other view is to give such vendee 
property which he never bargained for. 
The learned author of Mulla’s Hindu Law 
has adversely criticized this decision, and 
I have no hesitation in saying that I agree 
with him. In my opinion, in suits for 
partition between cosharers to which an 
alienee from one of them is a party, it is 
difficult on principle to make any distinc- 
tion between the case of an immediate 
vendee from one of the cosharers and that 
of a vendee from such vendee. It is well 
established that, in effecting partition of 
joint property between cosharers and an 
alienee from one or some of them, equity 
requires that partition should be so effected 
as not to prejudice the latter. The prin- 
ciples which apply in cases of partition 
among Hindus also apply, according to our 
decisions, as observed'by the learned ap. 
pellate Judge, in the case of MahomedansJ 

1. Dhadha Sahib v. Muhammad Sultan Sahib, 

(1921) 8 A I R Mad 384=59 I C 311=44 Mad 

167=39 M L J 706. 
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The uD(]erlying principle is, that a bona 
^tide purchaser for value should not be pre- 
Ijudiced by reason of any subsequent suit 
for partition brought on behalf of the other 
jcosharers, and that if, without doing in¬ 
justice between the parties, the equities 
between the alienee and the other cosharers 
lean be so adjusted as to allow the purchaser 
(the full fruit of his bargain for which he 
ihas paid full consideration, that ought to 
he done. It is therefore difficult to see what 
distinction exists between the case of an 
'immediate vendee and that of a second 
vendee. The principle which applies in the 
case of an immediate vendee would and 
ought to apply in the case of a vendee from 
such vendee. What is said is that if a 
second vendee suffers any loss by any such 
transaction being set aside in toto and by 
his being deprived of the property of which 
he is in possession, he can go against his 
vendor, but that would apply equally in 
the case of an immediate vendee from a 
cosharer. I must therefore respectfully dis- 
sent from that decision. 

The position as to the equitable rights of 
purchasers on partition is set out, in my 
opinion, correctly in paragraph 261 (3) of 
Mulla’s Hindu Law (Edn. 8) at page 300 
in these words : 

The alienee of a si>ecific proi)erty or of the un¬ 
divided interest of a coparcener in such property 
has on a general partition an equitaGle right to 
have that property, or his alienor's share in that 
property, as the case may be, assigned to him if it 
could be done without injustice to the other 
coparceners. But there may be equities between 
the coparceners or liabilities attaching to the 
alienor’s share which may render it inequitable or 
impracticable to do so. In such a case the alienee 
is entitled to recover from his alienor property of 
an eriuivalent value out of the properties allotted 
to the alienor for his share in substitution of the 
property alienated. But a purchaser at a court- 
sale has no such right, there being no warranty of 
title at such a sale. And it has been held that a 
vendee from the first purchaser also has no such 
right, aud that his only remedy is to sue his own 
vendor (that is, the first purchaser) for damages 
for breach of warranty, the reason given being 
that to hold otherwise would be to give to sueb 
vendee property which he never bargained for. But 
this argument, it is submitted, applies equally as 
between the alienor and the immediate purchaser 
from him. 

Ife is argued that this principle would 
only apply in cases where there is general 
partition; but, in my opinion, that con¬ 
tention is not sound—and. for this reason. 
‘It is well established that an alienee from 
;a cosharer cannot ask for separate posses¬ 
sion of the property alienated to him if it 
forms part of the joint property. His only 


right is to apply for a decree for joint pos¬ 
session, and such joint possession will be 
allowed to him along with the other mem¬ 
bers of the family. If they object to such 
joint possession, then their only remedy is 
to sue for partition and for separate posses¬ 
sion. But, the general body of joint owners 
is not bound to bring a suit for general 
l)artition where there is an alienation of a 
specific joint property; they may well con-| 
fine their suit to a partition of the parti-j 
cular property which is in possession of| 
the alienee. In that case, it is difficult to^ 
see why the principles which apply in the^ 
case of partition decrees where the suit b 
for a general partition cannot equally apply| 
to a suit for partial partition. I am sup¬ 
ported in the view which I am taking by 
the decision in 46 Mad 815.^ In my opinion, 
it is difiicult to distinguish the present case 
from the facts of that case. There it was 
not necessary for the plaintiff to bring a 
suit for general partition as he was the last 
surviving coparcener, and he therefore 
brought a suit for partition and separate 
possession of the particular property which 
had been alienated. Here the position is 
exactly the same. The several cosharers 
ceased to exist as a result of the transac¬ 
tion to which I have referred, and the 
rights of the general body of joint owners 
now vest in plaintiffs 5 and 6. It is true 
that they have joined other cosharers, but 
that is only for the sake of form, and they 
are formal parties. No question therefore 
of general partition arises, apart from the 
fact that a decree for general partition was 
made between the cosharers. It was held 
in 46 Mad 815" that the alienee need not 
be directed to institute a separate suit toj 
work out his rights by partition, but was, 
entitled in the coparcener’s suit as a defen-; 
dant to get a decree for partition and 
claim to be allotted the item purchased by 
him in respect of his vendor’s share if that; 
was consistent with the rights of the otber^ 
coparceners, and that if the value of the^ 
item did not exceed the value of the alien-: 
or's share in the entire family property atj 
the time of the alieoation, the alienee was 
entitled to retain the entire property sold; 
to him. That exactly is the position here. 

As it has been found by both the Courts 
that the value of Survey No. 218 1 is much 
less than what would have go ne to the 

2. Ramasami Aivar v. Venkatarama Aj'va^ 
(19-24) HAIR Mad 81=75 I C 406=46 Mad 
815=45 M L J 203. 
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■share of the vendor by alienation, the trial 
Court vras rij»ht in dismissing the suit. 
That being the position, I think the appeal 
must be allowed, the decree made by the 
learned Assistant Judge set aside, and the 
suit dismissed. In the circumstances of this 
ease, I make no order as to costs through, 
out. 

n.S./r.k. Appeal allowed. 
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Beaumont 0. J. and Kania J. 

Commissioner of Income-tax, Bombay 

V. 

Bombay Trust Corporation — Assessees. 

Civil Eef. No. 17 of 1937, Decided on 
'23rd March 1938, made by Commissioner 
of Income-tax, Bombay. 

Income-tax Act (1922), S. 22 (4), Scope— 
'Order to produce accounts which assessee not 
an position to produce is not justified. 

Section 22 (4) only relates to accounts and docu* 
meats which are in possession, or under the con¬ 
trol of, the person making the return. Therefore 
the income-tax authorities arc not justified in 
'Calling upon the assessee under S. 22 (4) to produce 
the account books which the assessee is not in a 
i>osition to produce. [P 44 C 1, 2] 

M. 0. Setalvad, Advocate-General 

—for 7. T, Commissioner. 

V. F. Taraporewala — for .rlssessees. 

Beaumont C. J. —This is a reference by 
the Commissioner of Income-tax under 
"S. 66 (2), Income-tax Act, raising the ques¬ 
tion whether there was any material on 
which the Assistant Commissioner could 
find that there was not sufficient cause 
preventing the Bombay Company from pro. 
»ducing the account books of the Hongkong 
•Company as required under the notice 
issued by the Income-tax Officer under 
S. 22 (4) of the Act. 

Shortly, the facts which give rise to the 
<luestion are these : The Bombay Company 
which is referred to in the question is a 
Company carrying on business in Bombay. 
The Hongkong Company is carrying on 
ljusiness in Hongkong. In respect of the 
year 1926.27 the Bombay Company was 
«.9sessed to tax as the statutory agent of the 
Hongkong Company. The matter was in 
dispute, and was carried to the Privy 
Council who held that there was a busi- 
ness connexion between the two companies 
and that the Bombay Company was pro¬ 


perly assessed as the agent of the Hong, 
kong Company.^ Tliereafter the Hongkong 
Company purported to terminate any busi¬ 
ness connexion with the Bombay Company. 
In respect of the year of assessment, 1928- 
29, the Commissioner of Income-tax again 
assessed the Bombay Company as the 
statutory agent of the Hongkong Company 
refusing to believe the evidence as to the 
severance of connexion between the two 
companies, and in April 1932, the Commis¬ 
sioner on this basis recovered payment of 
over three lacs of rupees in respect of the 
assessment of the Bombay Company. 

A reference was then made to this Court, 
and in August 1933 this Court held that 
there was no evidence to justify the Assis¬ 
tant Commissioner in holding that the 
Bombay Company was the statutory agent 
of the Hongkong Company. From this 
decision, there was an appeal to the Privy 
Council, but the decision of this Court was 
upheld." It is therefore established that at 
the time of the original assessment of the 
Bombay Company there was no evidence- 
to justify such assessment. After that 
order had been made by the High Court, 
the Commissioner directed the Assistant 
Commissioner to take the appeal back on 
his file and to make a fresh assessment. 
The Commissioner however refused to 
refund the tax which he had received on 
the alleged assessment, unless a third party 
guaranteed the payment of any fresh assess¬ 
ment. The Assistant Commissioner in 
January 1934, set aside the assessment and 
directed the Income-tax Officer to make a 
fresh assessment. On 30th January 1934, 
ther Income-tax Officer issued the notice 
which is referred to in this question raised 
in this reference. The notice requires the 
Bombay Company to produce or cause to 
be produced at the Income-tax Officer's 
office in Bombay on 15th February 1934, 
books of account of the Hongkong Trust 
Corporation, Ltd., Hongkong, for the year 
ending 31st December 1927. He also gave 
notice under S. 23, sub-s. (2), requiring the 
attendance of the assessees on 15th Febru¬ 
ary 1934. On loth February 1934, the 
Income-tax Officer held that as the books 

_I_ 

1. Commissioner of Income-tax. Bombay v. 

Bombay Trust Corporation, (1930) 17 A I R 
P C 54=121 I C 532=54 Bom 216=57 I A 49 
=32 Bom L R 361 (P C). 

2. Commissioner of Income-tax, Bombay v. 

Bombay Trust Corporation Ltd., (1936) 23 
A I R P C 269=164 I C 18=60 Bom 900=63 
I A 408=89 Bom L R 18 (P C). 
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had not been produced, the assessees ■were 

in default and he thereupon made an order 

of assessment purporting to be to the best 

of his judgment under S. 23 (4). In that 

assessment he assessed the Bombay Com. 

pany at precisely the same figure as that at 

which they had been assessed in the assess. 

% 

ment which this Court had held was not 
supported by any evidence. The assessees 
made an application for revision under 
S. 27 of that order which was stayed pend, 
ing an appeal to the Privy Council. 

Later, in September 1031, the assessees 
applied to this Court for an order under 
the Specific Keliof Act, directing the Com¬ 
missioner of Income-tax to repay the sum 
of over three lacs of rupees which he had 
received as tax and that order was made. 
There was then an appeal to the Privy 
Council from that order and that appeal 
together with the appeal from the order of 
29th August 1933, were heard together. 
As a result of the two appeals, the Privy 
Council held that there was no evidence to 
justify the original assessment on the 
ground that the Bombay Company was the 
statutory agent of the Hongkong Company 
but that this Court had no jurisdiction 
under the Specific Relief Act to order the 
repayment of the tax. In November 1936, 
the appeal to the Assistant Commissioner 
from the Income-tax Officer's order was 
rejected. This reference is now made rais¬ 
ing the question whether there was any 
evidence to justify the Income-tax Officer 
in holding that the books of the Hongkong 
Company ought to have been produced. 

Now S. 22 (4) which is a Section dealing 
with the returns for the purpose? of 
income-tax provides that the Income-tax 
Officer may serve on any person upon 
whom a notice has been served under sub- 
s. (2) a notice requiring him on a date to 
be therein specified, to produce, or cause to 
be produced, such accounts or documents 
as the Income-tax Officer may require. In 
my opinion it is clear that that Section 
only relates to accounts and documents 
which are in the possession, or under the 
control of, the person making the return. 
I think, that must be so, because failure to 
produce the accounts or documents not 
only renders the tax-payer liable to assess¬ 
ment under Sec. 23 (4) but it also renders 
him liable under S. 51 to a penalty by way 
of fine not exceeding Rs. 10 for every day 
during which the default continues. It is 
clear, in my opinion, that the Legislature 


could not have intended to impose a 
penalty on a person for nonproduction of 
documents which he does not control. 
Now, in the present case, there is not a 
particle of evidence that the Bombay Com¬ 
pany is in a position to produce or cause 
to be produced the books of the Hongkong 
Company. It has been held by this Court 
and the Privy Council that there is ne 
evidence to show that there is any business 
connexion between the two companies, and 
it is not suggested that any further evi¬ 
dence on the matter has been obtained by 
the Income-tax Officer. He says that he 
has got some confidential information, but 
as that is not in evidence, we do not know 
what it amounts to. There is no evidence, 
which can justify him in saying that the! 
Bombay Company is in a position to pro-' 
duce the books of the Hongkong Company, 
which is in law a separate entity, and that 
being so, in my opinion, the order under' 
S. 22 (4) was not justified and the conse¬ 
quential assessment under S. 23 (4) was 
also not justified. 

I understand that the sura of over three 
lacs of rupees recovered as tax as long ago 
as April 1932, is still in the hands of 
the Commissioner and has not been repaid 
to the assessees. When this matter was- 
before this Court in August 1934, we pass¬ 
ed certain strictures upon the Commis¬ 
sioner’s conduct, and the matter was re¬ 
ferred to by their Lordships of the Privy 
Council in the following passages (p. 29): 

The learned Chief Ju.sticc commented with some- 
severity upon that part of the order of the Commis¬ 
sioner which imposed as a condition of refund that 
n guarantee should be giveu by £. D. Sassoon and 
Company: saying that the Commissioner must 
have known perfectly well that he was not justified 
in imposing as a condition of the refund that a 
guarantee should be given by some third party for 
the amount of any fresh assessment. He further 
observed with reference to the order under S. 23 (4)‘ 
made by the income-tax officer on 20th February 
1934, that it was perfectly obvious, and the 
income-tax officer must have known, that it would 
not be possible for the assessees to province within 
fifteen days books of account of the cor^Kiration itr 
Hongkong, a corporation which according to the 
finding of the Court had no business connexion- 
with the assessees. 

After holding that the Court had no 
jurisdiction to make an order under the 
Specific Relief Act, their Lordships then go 
on to say (page 30); 

Their Lordships cannot but agree, however, 
with the comments made by the learned Chief 
.fustice upon the Commissioner’s order of ICtb 
January 1934. imposing as a condition of refundl 
that Messrs. E. D. Sassoon and Company Limited- 
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^onld undertake to be responsible for paying back 
toe amount in case an assessment were levied 
a^m or the matter was taken on appeal to the 
^vy Council. So, too, in the case of the order of 
toe income-tas officer dated 20th February 1934 , 
making an assessment in default under S. 23 ( 4 ) 
for failure to comply with the order of 30th Janu- 
^y rMuiring the Bombay company to produce the 
Hongkong Company’s books of account on 15th 
JJ^bruary the strictures of the High Court are 

To this their Lordships will add 
toat the action of the income-tax officer in refus- 
tog to deal with the application under S. 27 until 
toe disposal of the appeal to his Majesty in Council 
was equaUy open to oriticizm. Whether it adds to 
or subtracts from the discredit of such proceedings, 
It it_to supposed that the income-tax authorities 
considered themselves entitled to do what was 
nectesary to retain the assessees’ money until the 
decision of this Board could be obtained, is a ques- 
tion upon which no opinion need here be ventured 

observe that since August 
1934 the income-tax authorities have been with. 

Bombay Company over threelacs 
^ rupees extracted from them by an illegal assess- 
ment order, and that there is no pretence of justice 
or Uw in the notion that the money can be with, 
neld in case on some future dateavaUd assessment 
may come into existence. 

Unfortunately that expression of opinion 
has not sufficed to induce the Commissioner 
or Income-tax to do what he ought to have 
done in August 1933, viz. repay the money. 
1 nave made these observations, because it 
seems to me desirable at a time when pro- 
posals are being made to amend the Income, 
tax Act, that the Legislature should consider 
the desirability of protecting the tax payer 
Horn abuse of authority. As the law stands, 
there appears to be no means of compelling 
the Income-tax Commissioner to refund 
tax illegally levied. The answer to the 
qu^tion raised by the Commissioner is in 
the negative. We direct the Commissioner 

to pay costs of the assessees to be taxed 
on the Original Side scale. 

Kania J. _ I agree. The short point 
Which requires consideration to answer the 
q^tion raised in the reference is the con- 

^ction of S^. 22 ( 4 ), Ineome-tex Act. In 

my opinion, that Section does not entitle 

u to demand the 

neither the 

booto of the assessees nor under their 

Comn°*' case, the Bombay 

Company, which is a limited company, was 

Ho*n^ statutory agent of the 

UmM ® which is another 

hmvted company. The Bombay Company 

‘ P>^°yed. on evidence, to be the statu! 

rent ®°™panies are difife. 

nt entities. I do not see any justieoation 


for the income-tax authorities calling upon 

the Bombay Company to produce the books 

of the Hongkong Company and in default 

to suffer the consequences provided in Sec. 

23 (4). The utmost which can be stated, on 

the allegations or statements found in the 

reference, is that the tw’O companies may 

be friendly. There appears however no 

justification in law, on that assumption, to 

call upon one friend to produce the books of 

another and in default to make the party 

oaUed upon liable under S. 23 (4). On that 

ground, I think, the question must be 

answered as suggested by the learned Chief 
fJ nstice. 

N.S./r.k. Answered in negative. 


A. I. R. 1939 Bombay 4S 

Beaumont C. J. and Kania J. 
Commissioner of Income-tax, Bombay 

V. 

Grain Merchants Association, Bombay 

Accacca^^ 

23rd March 1938, made by Commissioner 
of Income-tax, Bombay Presidency. 

Income-l.x Act 0922). Sec. 4 (3), Proviso- 
i'ubhc uUhtv confined to section of public is 

not general public uUlity within Proviso to 
Section 4 (3). 

* utility iu Proviso 

^ public utility which 

18 available to the general public as distinct from 

any section of the public, and does not cover cases 
where the object is to benefit works of public 

^ public, i.e.^thoso 

interested in commerce. [p 45 q 

M. C. Setalvad, Advocate-General_ 

/or I. T. Commr. 
V, F. Taraporewala and Malvi_ 

for Assessees. 

Beaumont C. J.-This is a reference by 

a ®n<, Income-tax under 

b. bb ( 2 ;, Income-tax Act, 1922, raising a 
point of DO great difficulty. The assessees 
are the Gram Merchants Association of 
Bombay and they had put in their return 
declaring a deficit of Rupees 1819. Their 
income, material for the present purpose 
consists of interest earned on investments.’ 
Admittedly that source of income is liable 
to tax but the assessee Association say 
that they are not liable since they fall 
within the exemption contained in S. 4 f 3 ) 
of the Act. That Section provides that tax 
w not payable in respect of any income 
derived from property held under trust or 
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other legal obligation wholly for religious 
or charitable purposes. Then there is a, 
Proviso to it to the ell'ect that in this sub¬ 
section “charitable purpose" includes relief 
of the poor, education, medical relief, and 
the advancement of any other object of 
general public utility. The assessees have 
jiassed a resolution, in point of fact after 
the date of the order of assessment, though 
we are told, that it only declares what was 
their previous custom, which provides that 
the income which is now in question will 
be spent as per the resolutions of the com¬ 
mittee of the Association passed from time 
to time on matters of commercial and other 
small as well as big works of public utility. 
The only real question is whether -these 
words fall within the words of the Proviso 
to S. 4 (3), viz. “general public utility” In 
my opinion, an object of general public 
utility means an object of public utility 
which is available to the general public as 
distinct from any section of the public and 
the objects of this Association are clearly, 
to my mind, to benefit works of public 
utility confined to a section of the public, 
i. 0 . those interested in commerce. I think 
therefore that the assessees do not bring 
themselves within the exemption contained 
in S. 4 (3) and that the answer to the first 
question must therefore be in the affirma- 
tive. The second question also will be 
answered in the affirmative. 

Kania J.—I agree. 

Per Curiam* —Assessees to pay the costs 
of the Commissioner of Income-tax taxed 
on the Original Side scale less one hundred 
rupees. 

N.S.D./r.k. Answered in affirmative. 
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Eangnekar and N. J. Wadia JJ. 

Paichand Chunilal — Plaintiff 

— Appellant. 

V. 

Pahi Nana Gade and another — 

Pefendants — Respondents. 

Letters Patent Appeal No. 15 of 1937, 
Decided on 8th February 1938, against 
decision of Barlee J. in S. A. No. 719 of 
1933. 

Limitation Act (1908), Art. 152— Limitation 
expiring on Sunday — Application for copies 
on Monday—Appeal hied next day after copies 
ready — Appeal held in time—One day’s delay 
held excusable. 


Where the limitation for filing an appeal expired 
on Sunday and application for copies was filed on 
Jlouday and the appeal was filed noton the day 
on which the copies were read)* but on the next 
dav : 

Held that the appeal was filed in time : A I R 
1937 Bom 162, Foil. [P 46 C 2) 

Held further, that even assuming that the 
appeal was filed one day out of time, the delay of 
one day should be excused. [P 4G C 2] 

J. G. Eele — for Appellant. 

M. W, Pradhan — for Respondent 2. 

Rangnekar J. — This is a Letters Patent 
appeal against the decision of Barlee J. by 
which the learned Judge held that the 
appeal was out of time when it was filed in 
the District Court against the decree made 
by the Joint Subordinate Judge of Nasik. 
The material dates are as follows: On 11th 
November 1932, the appellant obtained a 
decree on a mortgage bond in his favour, 
but part of his claim was rejected by the 
Subordinate Judge. He appealed from that 
part of the decision on 23rd December 1932. 
It is clear therefore on the face of it that 
the appeal was barred. The period of thirty 
days allowed under Art. 152, Limitation 
Act, for filing an appeal expired on 11th 
December 1932. That day however was a 
Sunday and on the next day, that is on 
12th December, the appellant applied for 
copies. The copies were ready on 22nd 
December and he filed his appeal on 23rd 
December. The District Judge held that the 
time had expired and dismissed the appeal. 
This decision was confirmed by Barlee J. It 
is said by the respondent that there was 
one day’s delay. 

We think that the case comes within the 
principle laid down in 39 Bom L R 32^ 
and the appeal was filed in time. But even 
supposing that is nob a correct view to take 
of this matter, this is pre-eminently a case, 
in which the lower Court ought to have 
excused the one day’s delay. We allow the! 
appeal, set aside the order of Barlee J.,and 
remand the case to the District Court with 
a direction that the appeal should be taken 
on file and disposed of on merits. In the 
circumstances of the case there will be no 
order as to costs of the appeal in the Dis¬ 
trict Court and of the appeals in the High 
Court. 

N. J. Wadia J. — I agree. 

N.S./r.K. Appeal allowed. 

1. Murlidhar v. Motilal. (1937) 24 A I R Bom 162 
= 168 I C 77 = I L R (1937) Bom 443 = 39 
Bom L R 32 (F B). 
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Beattmont C. J. and "Wassoodew J. 

Chanbasappa Virappa Bolagondar and 
others — Defetidants 1 to 4 — 

Appellants. 

V. 

Huchappa Parappa Bolagondar 

— Plaintiff — Respondent. 

First Appeal No. 34 of 1936, Decided on 
26th January 1938, from decision of First 
Glass Sub-Judge, Dharwar, in Special Civil 
Suit No. 20 of 1934. 

(a) Hindu Law — Adoption —- Adopted 
eon held could not challenge partition effected 
before partition. 

A partition was effected between one branch of 
family and other branch represented by a coparce¬ 
ner. Subsequently the widow of that coparcener's 
paternal uncle adopted a son : 

Held that as at the time of partition the co¬ 
parcener represented the branch and as he was 
satisfied with the partition the adopted son could 
not challenge the partition effected before his 
adoption. [P C 2) 

❖ (b) Hindu Law — Adoption — Partition 
between two branches of family each branch 
taking half — One branch comprising sole co¬ 
parcener and widow of bis paternal uncle—Son 
adopted by widow is entitled to his share in 
half-share obtained by coparcener on parti¬ 
tion. 

One P had a brother who was D’s father, and 
they, as descendants of B, were members of a joint 
family with the decondants of B’s brother V. P 
died leaving a widow. There was a partition be¬ 
tween D and the other branch of the family, that 
is V’s descendants. D took half the property, and 
V's descendants took the other half. P’s widow 
adopted a son : 

Held that D took this half share as joint family 
property. He and the widow of P were the only 
members of the joint family, and no doubt D was 
the sole coparcener. But the coparcenary still 
existed in respect of the share which he took on 
the partition and on the adoption of a son by his 
father’s brother’s widow that adopted son was 
also entitled to a share : A I B 1937 Bom 279 
(F B), Disting. CP47 C 2; P 48 Clj 

G. P. Murdeshwar and R. A. Mundkar 
for U. S. Hattyangadi — 

for Appellants. 
S. R. Joshi — for Respondent. 

Beaumont C. J. — This is an appeal 
from a decision of the First Class Sub- 
ordinate Judge of Dharwar. The facts are 
simple. The plaintiff claims as the adopted 
son of one Parappa. Parappa bad a brother 
who was defendant 3’s father, and they, as 
descendants of Basappa, were members of 
a joint family with the descendants of Bas- 
appa’s brother Veerappa. Parappa died in 
1923, leaving a widow who is defendant 6. 
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In 1932 there was a partition between 
defendant 3 and the other branch of the 
family, that is Veerappas descendants. 
Defendant 3 took half the property, and 
Veerappa’s descendants took the other half. 
In 1933 Pavappa’s widow adopted the 
plaintiff. 

The question is what share (if any) in 
the family property the plaintiff is entitled 
to. The learned Judge held that he was 
entitled to one.fourth of the whole of the 
property which had been partitioned, except 
the houses. He held that the partition of 
the houses was fair, but that the partition 
of the rest of the property was nob fair, and 
that although the fact of the partition was 
admitted, there ought to be a fresh parti¬ 
tion of that part of the property in respect 
of which the partition w'as unfair. But, in 
my opinion the plaintiff cannot challenge aJ 
partition effected before he was adopted. 
Defendant 3 at the time of the partition 
represented the branch of Basappa, and as 
he was and is satisfied with the partition, ini 
my opinion the plaintiff cannot challenge^, 
it. I think therefore that the utmost whichi- 
the plaintiff can claim is a share in the half 
share of the family property which defen¬ 
dant 3 took, and the question is whether a 
claim to that share is good. 

Defendant 3 contends that the share 
which he took on partition is his absolute 
property, and that the adopted son of his 
father’s brother takes no interest therein. 
Now, if on the partition, defendant 3 took a 
half.share in his own right absolutely, I 
agree that the subsequently adopted son of 
his father’s brother would not be entitled 
to share. But, from the fact that the des¬ 
cendants of Veerappa remained joint as 
between themselves, and from the fact that 
defendant 3’s share was on the partition 
made liable for the maintenance of Parappa’s 
widow, I think the proper inference to ba 
drawn is that defendant 3 took this halP 
share as joint family property. He and the 
widow of Parappa were the only members 
of the joint family, and no doubt he was 
the sole coparcener. But in my opinion it 
is not accurate to say that the coparcenary 
had come to an end. I think the copar¬ 
cenary still exists in respect of the share 
which he took on the partition and that 
on the birth of a son to him, that son 
would have a share in the coparcenary and 
on the adoption of a son by his father’s 
brother’s widow, that adopted son is also 
entitled to share. 
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Mr. Murdeshwar relied on the decision of 
this Court in 39 Bom L R 382^ as showing 
that, although the adoption of the plaintiff 
might be valid, he would not acquire any 
interest in the joint family property. But 
in that case the coparcenary had come to 
an end by the death of the last surviving 
coparcener and this Court held that in that 
event the adoption although valid could 
not divest the property from the heir of 
the last coparcener. The actual proposition 
dealing with this subject, which the majo¬ 
rity of the Court laid down, is (p. 414) : 

That where the adoption takes place after the 
termination of the coparcenary by the death, 
actually or fictionally, of the last surviving copar¬ 
cener, the adoption by a widow of a deceased 
coparcener has not the effect of reviving the copar¬ 
cenary, and does not divest property from the heir 
of the last surviving coparcener (other than the 
widow) or those claiming through him or her. 

The distinction between that case and 
the present one is that here the coparcenary 
had not come to an end by the death of 
the last surviving coparcener. The last 
surviving corparcener was still alive and, in 
my opinion, the coparcenary must be taken 
as still alive, although there was only one 
coparcener. The adoption therefore of the 
plaintiff does not divest the estate from 
anybody. It merely lets him in as a mem- 
jber of the coparcenary. That being so, I 
Ithiuk that the order of the lower Court 
must be varied by directing that the plain- 
tiff do recover one-half of the share of the 
joint family property taken by defendant 3 
on the partition. Subject to that variation 
the appeal fails. 

Wassoodew J. — The facts of this case 
have been fully stated in the judgment just 
delivered. Mr. Murdeshwar for the appel- 
lants-defendants has challenged the decree 
of the lower Court on two principal grounds: 
First, that the case falls within the prin¬ 
ciple of the Full Bench ruling in 39 Bom 
L R 382^ and secondly, that assuming that 
the adoption is valid, the adopted son could 
not question the validity or the terms of 
the partition effected between his deceased 
father’s nephew and his coparceners, 
namely his cousins. 

With regard to the first ground, it seems 
to me that the case in 39 Bom L R 382^ is 
distinguishable on the facts. The decision 
of the majority of the Full Bench was to 
the effect that where the adoption takes 

1, Balu Sakharam v. Lahoo. (1937) 24 A I RBom 
279=170 I C 393=1 L R (1937) Bom 508=39 
Bom L R 382 (F B). 


place after the termination of a Hindu 
coparcenary by the death, actually or fic¬ 
tionally, of the last surviving coparcener, 
and the family property has vested in his 
heir, the adoption by a widow of a pre¬ 
deceased coparcener, though valid, has nob 
the effect of reviving the coparcenary and 
does not divest property from the heir of 
the last surviving coparcener (other than 
the widow) or those claiming through him 
or her. For the application of the rule in 
39 Bom L R 382^ not only has it to be 
established that the coparcenary has come 
to an end, but also that it has come to an 
end in a particular manner, that is, by the 
death of the only surviving coparcener with 
the result that the property has vested in 
the heir of the latter. The result cannot be 
the same where there is disruption of the 
joint family by agreement. In that event 
the family property is held in severalty by 
the different members of the joint family. 
The interest remains vested in the same 
individuals but only in the parcels allotted 
to their shares so that several distinct 
estates are created of a different quantity. 
The result contemplated in 39 Bom L R 
382^ upon termination of the coparcenary 
by the death of the last surviving copar¬ 
cener cannot be said to have been attained 
upon disruption by agreement. The possibi¬ 
lity of reviving the coparcenary is nob des¬ 
troyed in the latter event. Upon authority 
there is a distinction between joint Hindu 
family and coparcenary. In that connexion 
I would refer to the remarks of this Court 
in 37 Bora L R 692.^ 

It does not, I think, follow from the fact 
of the partition that Basappa’s grandson, 
defendant 3, ceased to be, along with the 
widow of his uncle, a member of a joint 
Hindu family. As Parappa was dead at 
the time of partition, Nishimappa's son, 
defendant 3, took the estate subject to the 
rights of the widow of Parappa to residence 
and maintenance out of the share which 
Parappa would have got if he were alive at 
the date of the partition. That right is 
referable to her being a widow of a deceased 
coparcener. A wife of a coparcener is a 
member of the joint family. She does not 
cease to be a member by the death of her 
husband. In that view Nishimappa s son, 

I think, continued to be a member of the 
joint family, notwith standing the disruption 

2. Commissioner of Income-tax v. Gome^^ 
Lakshminarayan. (1935) 22 A I B 
1591 C 424=69 Bom 618=37 Bom L B 
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of the coparcenary of which he was a 
tnember along with his cousins, so long as 
there was a widow in that family entitled to 
adopt: see observations in Mulla s Hindu 
Law under Ill, (c) to S. 506, p. 657. Edn. 8. 
It is therefore in my opinion wrong to 
■draw an analogy from 39 Bom L R 382,^ 
lor here there is no question of reviving the 
coparcenary after devolution of the estate 
held by the last surviving coparcener upon 
his death on his heir. In the present case 
the birth of a son to defendant 3 would 
have revived the coparcenary in the same 
■way as the adoption of the plaintiff. 

It may be noted that the Full Bench 
approved of the ruling in 14 Bom 463,^ 
which they held was still good law, it not 
having been expressly disapproved by the 
Privy Council decisions, such as 46 I A 
97.^ 48 I A 513,® 60 I A 25® and 60 I A 
242.^ The principle dedncible from Chan~ 
dras case^ is that an adopted son cannot 
divest an estate which is already vested in 
another, that is, he cannot exclude the heir 
of the last holder other than the widow 
herself. There, it was remarked that if the 
question had arisen between an adopted son 
and his uncle, if he were alive, the adopted 
eon would have been entitled to succeed. 
Although those remarks were obiter, they 
were founded upon the ruling in 3 I A 154® 
at p. 193, and recognize the principle that 
the adopted son cannot divest property 
vested in a collateral relation of the hus. 
band in succession to some other person 
who had himself been the sole owner in the 
'meantime. I am in doubt whether that is 
consistent with the rule laid down in 601 A 
242,^ although the latter was a case of in¬ 
heritance and not coparcenary. Although 
39 Bom L R 382^ has to a certain extent 
restricted the rights of the adopted son, 
particularly upon an argument ab incon. 
■venienti, the analogy of that ruling cannot 

3. Chandra v Gojarabai, (1890) 14 Bom 463. 

4. Pratapsing Shivsing v. Agarsingji Raisingji, 

(1918) 6 A I R P 0 192=60 I C 467=43 Bom 
778=46 I A 97 (P C). 

6. Yadao v. Namdeo, (1922) 9 A I R P 0 216=64 
IC 536=49 Cal 1=48 I A 513=17 N L R 
146 (P C). 

■6. Bhimabai v.Gurunathgouda Khandappagouda. 
(1933) 20 A I R P 0 1=141 I C 9=57 Bom 
167 =601 A 26 (P C). 

7. Amarendra Mansingh v. Sanatan Singh, (1933) 

20 A I R P 0 155=143 I 0 441=60 I A 242= 
12 Pat 642 (P C). 

■8. Virada Pratapa Raghunada Deo v. Brozo 
Kiahoro Patta Deo, (1876) 1 Mad 69=3 I A 
154=25 W R 291=3 Suther 263=3 Sar 583 
(PO). 
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be extended further to the prejudice of the 
adopted son. 

Here however the case is entirely differ¬ 
ent. Nishimappa’s son was the nephew of 
the adopted son’s father. Parappa. There is 
no question of divesting the property which 
was already vested in him and in his pos- 
session as a member of the coparcenary. 
The interest of Nishimappa’s son which 
was defined upon a division among the co¬ 
parceners was vested in him at tho time of 
the partition. That partition merely trans- 
fornaed the entirety of interest in the joint 
family property into severalty. It is idle to 
contend that the adopted son was divesting 
him of that estate. There would be upon 
adoption of the plaintiff a pro tanto reduc¬ 
tion of the quantum of the interest acquired 
by him at the time of the partition. But 
that is entirely a different matter. If it were 
held that a division among the surviving 
coparceners could effectively bar the adopted 
son of a deceased coparcener from claiming 
a share in the family property, the right of 
adoption of a widow of a deceased copar¬ 
cener would be easily frustrated. It is 
therefore reasonable and proper to conclude 
that, merely because there was disruption 
of the coparcenary upon partition between 
defendant 3 and his cousins, the rule in 39 
Bom L R 382^ will not affect the plaintiff’s 
adoption. It seems to me following the 
recent decisions of the Privy Council and 
this Court that the adoption of the plaintiff 
Huchappa by Parappa’s widow is valid. 

The question of the right of the adopted 
son to re-open the partition, or rather to 
question the fairness of its terms, is nob 
free from difficulty. There is no doubt thafc 
the rights of the adopted son arise for the 
first time upon his adoption, and, although 
the authorities are not clear as to whether 
his rights relate back to the date of the 
death of the adoptive father, I am not pre¬ 
pared to say that under all conditions and 
circumstances the adopted son cannot chal¬ 
lenge a partition of this kind effected prior 
to his adoption among the coparceners of 
his father. There is considerable body of 
authority to the effect that an adopted son 
cannot challenge alienations or arrange- 
ments made by his adoptive father on the 
ground that the rights of the adopted son 
arise from the moment of his adoption, and 
they do not displace the rights created by 
the father or adoptive mother prior to the 
adoption. Consequently it has been urged 
that as Nishimappa's son, defendant 3 had 


60 Bombay Shankaerao v. Shantibai (Norman Jj 


A, I. R. 


dealfc with his property by agreement en. 
tered into by him, or rather by his guardian, 
with his coparceners, that agreement could 
not be questioned by the adopted son. On 
the other hand, there is authority for the 
view that an agreement by the adoptive 
mother with the natural father of the 
adopted son can be questioned by the 
latter, if it is to his prejudice : see 37 Bom 
251.^ It is urged that an adopted son could 
therefore call in question a partition effec¬ 
ted prior to his adoption between the sur- 
viving coparceners of his father if it is to 
his prejudice. That eminent scholar, Mr. 
Golapchandra Sarkar Sastri, in his Treatise 
on Hindu Law of Adoption (Edition 1916, 
p. 416 at p. 419), has dealt with the adopted 
son’s powers to question the alienations of 
his mother. But he has expressed no opi¬ 
nion on the rights of the adopted son to 
question a partition effected prior to his 
adoption. The matter has not been very 
fully argued before us, and I think it is not 
proper to express any definite view on the 
point raised, as on the merits and the evi¬ 
dence I am satisfied that the plaintiff has 
not made out a case for reopening the par¬ 
tition. 

The learned trial Judge has held that 
the division of the houses is not unequal. 
But, with regard to the lands he was in 
doubt, because there was divergence in the 
area and assessment which might possibly 
lead to the suspicion of inequality of divi¬ 
sion. It seems to me that the inequality in 
the area has been compensated by the 
quality of the land. It is difificult to say, in 
view of the fact that defendant 3 was pro- 
perly represented by his guardian who, it is 
not shown, was negligent with regard to 
the interest of her minor son, that the 
division accepted by her should now be set 
aside merely upon the statement in the 
pleadings that it was unequal and unfair. 
The other circumstance alluded to is that 
there was possibly a fraud on the minor by 
reason of the appropriation of the realiza¬ 
tions in respect of certain family advances, 
on the security of mortgages allotted to the 
share of defendants 1, 2 and 4. There is no 
sufiBcient evidence for accepting that state¬ 
ment. There were certain other advantages 
which the minor received in the shape of 
moveables. It is sufficient to say that the 
onus which lay on the plaintiff of proving 
the alleged inequality of the division has 

9. Vyasacharya v. Venkubai, (1913) 37 Bom 251 
=17 I C 741=14 Bom L B 1109 (F B). 


not been satisfactorily discharged. I there¬ 
fore agree with my Lord the Chief Justice- 
that the lower Court’s decree should ba 
affirmed, subject to the variation that the- 
plaintiff shall be entitled to one-half of the- 
share allotted to Nishimappa on partition. 

Per Curiam. — The plaintiff must pay 
the costs of the suit and the appeal to 
defendants 1, 2 and 4, and must recover 
his costs of the suit from defendant 3. 

b.s./r.K. Decree varied, 
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Broomfield and Norman JJ. 

Shankarrao Dattairaya Nadkarni — 

Plainti iff — Appellant. 

V. 

Shantibai Shankarrao Nadkarni and 
others — Defendants — Respondents. 

First Appeal No. 199 of 1936, Decided 
on 16th August 1938, from decision of 
First Class Sub-Judge, Karwar, in C. S. 
No. 106 of 1934. 

Hindu Law of Inheritance (Amendment)* 
Act (2 of 1929), S. 2 — Hindu dying intestate 
prior to passing of the Act — His widow dying 
after the passing of the Act—Succession to his- 
estate is governed by the Act. 

The succession to the estate of a deceased Hindui 
is governed by the state of things which exists 
not at bis death but at the death of his widow, 
assuming of course, that he leaves one. In other 
words a Hindu is deemed to have died not on the 
date on which he actually died, but on the date of 
the death of the widow. [P 61 C 1]' 

Where therefore a Hindu dies intestate before- 
the passing of the Hindu Law of Inheritance- 
(Amendment) Act but his widow dies subsequent 
to the Act coming into force, the succession to his- 
estate is governed by the provisions of the Act. To 
apply the Act when the widow has died after the- 
passing of the Act is in no sense to make the Act- 
retrospective : A I R 1937 Mad 699 (F B) ; A I R 
1936 All 507 (F B) ; AI R 1937 Pat 117 (F B) 
andAIR 1936 Lah 124, Foil. [P 51 0 1). 

G. P. Murdeshwar — for Appellant. 

A. G. Desai and G. A. Desai, and E. A. 
Mundkur — for Eespondents 1, and 4 
to 8 respectively. 

Norman J. —The only point for decision 
in this appeal is whether the succession to 
the estate of one Mangesh is governed by 
the Hindu Law of Inheritance (Amend¬ 
ment) Act, Act 2 of 1929. If it is so gov¬ 
erned, then respondent 1 is the heir ; if it 
is not so governed, then the appellant 
(original plaintiff) and the remaining res¬ 
pondents are the heirs. Mangesh died in. 
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1911 and his esbate passed to his widow 
Girijabai who died in 1933, that is to say 
after Act 2 had come into force. 

The plaintiff's case is that Act 2 does 
not govern the succession because Mangesh 
died before it came into force, and at the 
time he filed this suit he had one authority 
in his favour, viz. 57 Mad 718.^ Unfortu¬ 
nately for him, that decision has since been 
overruled by a Full Bench of the Madras 
High Court in I L R (1937) Mad 948,^ 
and the same view is now taken by all 
other High Courts before whom the ques- 
tion has come : see 58 All 1041,^ a Full 
Bench decision ; 16 Pat 215,* also a Full 
Bench decision, and 17 Bah 356.^ The 
point has been discussed so fully in these 
cases that we do not really consider it 
necessary to add anything. The essence of 
the matter is, as pointed out in these cases, 
jtbat the succession to the estate of a deceas¬ 
ed Hindu is governed by the state of things 
which exists not at his death, but at the 
death of his widow, assuming of course, 
that he leaves one. In other words, as 
jstated in the Madras decision, for the pur¬ 
poses of succession, a Hindu is deemed to 
jhave died nob on the date on which he 
|actually died, but on the date of the death 
of his widow. It follows therefore that to 
|apply the Act when the widow has died 
after the passing of the Act is in no sense 
to make the Act retrospective. We there¬ 
fore confirm the decree of the trial Court 
and dismiss this appeal with costs in favour 
of respondent 1. 

r.m./r.k. Appeal dismissed. 

1. Krisfanan Chettiar v. Manikammal, (1934) 21 

AIR Mad 138=147 I C 1139 = 57 Mad 718 
=66 M L J 70. 

2. Lakshmi v. Anaiibbarama, (1937) 24 A I R 
Mad 699=171 10 7 = I L R (1937) Mad 948 
=(1937) 2 M L J 209 (F B). 

3. Mt. Rajpali Kunwar v. Sarju Kai, (1936) 23 
AIR All 507=163 I C 756=1936 A L J 659 
=58 All 1041 (F B). 

4. Pokhan Dusadh v. Mb. Manoa, (1937) 24 A I R 

Pat 117=167 I C 17=16 Pat 215=18 P L T 
8 (P B). 

5. Shakuntla Devi v. Kaushalya Devi, (1936) 23 

AIR Lah 124=162 I 0 718 = 17 Lah 356= 
38 P L R 673. 
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Macklin and Srn JJ. 

Hasan Vali Bagas — Assignee — 

Appellant. 

V. 

Isap Bapuji Patel and others — 

Judgment-debtors — Respondents. 

Second Appeals Nos. 301 and 302 of 
1937 and First Appeal No. 245 of 1935, 
Decided on 20th June 1938, from decision 
of Assistant Judge, Broach, in Appeal No. 
32 of 1935. 

Limitation Act (1908), Art. 183 —To consti¬ 
tute revivor of decreet, there must be expressly 
or by implication, determination that decree is 
still capable of execution and decree-holder is 
entitled to enforce it — Held that under the 
circumstances of the case there was no revivor 
of decree under Art. 183 and that application 
for execution was barred by limitation. 

To constitute a revivor of a decree, there must 
be expressly or by implication, a determination 
that the decree is still capable of execution and 
the decree'bolder is entitled to enforce it. 

[P 53 C 1, 2] 

The High Court passed a money decree in its 
original jurisdiction. The decree-holder assigned 
it on 6th January 1934 to another person. The 
assignee applied on 8th January 1934 to the High 
Court for recognition of his assignment and notices 
were issued to the decree-holder and four heirs and 
legal representatives of the judgment-debtor who 
had died in the meanwhile. On 26th January 
1934, the Court passed an order that the assignee 
should execute the decree against three of the four 
ju^ment-debtors. Thereafter, apparently on an 
application by the assignee, ho was allowed to 
amend bis application and on 29th January 1934 
the Court passed an order vacating its own order I 
dated 26th January 1934. On 5bh February 19341 
the Court made its notice of 8bh January 1934* 
absolute against all the four heirs of the judg¬ 
ment-debtor. The date of the order was more than 
12 years after the date of the decree. The decree 
was then transferred to the lower Court for execu¬ 
tion and on 4th April 1934 a darkhast was filed by 
the assignee of the decree for execution : 

Held that the order of 5th February 1934 was a 
proper order under the circumstances of the case. 
In view of the qualification as to limitation of the 
order of 5th February 1934 that order could nob 
operate as revivor of the decree under Article 183. 
The application dated 4th April 1934 was there¬ 
fore barred by limitation : A I R 1916 Cal 488 
(F B) and 11 G L J 91, Bel. on; AIR 1921 P G 
23 and AIR 1929 Mad 252, Disting. 

[P 53 C 2] 

H. C. Coyajee and P. A. Dhruva — 

for Appellant (assignee). 

G. C. O’Gorman and J. G. Mody — 

for Judgment-debtors. 

Sen J. — appeals arise out of pro¬ 
ceedings in tho execution of a decree in Suit 
No. 4696 of 1921 in the High Court in its 
Original Jui’isdiction, the plaintiff having 
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obtained a decree for over Rupees 4000 
against one Vali Bagas. The decree.holder 
assigned this decree on 6th January 1934, 
to one Isap Bapuji Patel, the respondent 
in Second Appeal No. 301 of 1937 and the 
appellant in the other second appeal. On 
8th January 1934, the assignee applied to 
the High Court for recognition of his 
assignment. Notices were issued to the 
decree-holder as well as to the four heirs 
and legal representatives of the original 
judgment.debtor, who had died in the 
meanwhile. On 19th January 1934, three 
out of the four judgment-debtors asked for 
an adjournment of the proceedings and the 
order of the Court was that the notice was 
made absolute as against the plaintiff (the 
assignor). On 26th January 1934, the Court 
passed an order that the assignee should 
execute the decree against three out of the 
four judgment-debtors (Nos. 1, 2 and 4), 
these three being the appellants in Second 
Appeal No. 301. Thereafter apparently on 
an application by the assignee, he was 
allowed to amend his application and on 
29th January 1934 the Court passed an 
order vacating its own order dated 26th 
January 1934. On 5th February 1934, the 
Court made its notice of 8th January 1934 
absolute against all the four heirs of the 
original judgment-debtor. The date of this 
order was more than 12 years after the 
date of the decree. The decree was then 
transferred to the Court of the First Class 
Subordinate Judge, Broach, and on 4th 
April 1934 a darkhast was filed by the 
assignee of the decree for execution. 

The Court, following 62 Mad 590,^ 
treated the recognition by the High Court 
of the assignment as a revivor within the 
meaning of Art. 183 of Sch. 1, Limitation 
Act, and held that the darkhast was in 
time. All the four judgment-debtors appealed 
against this order to the District Court 
and contended that the execution was 
barred by limitation. The Assistant Judge 
who heard the appeal held that the order 
of 5th February 1934 did not constitute a 
valid revivor as the question of limitation 
had not been decided by that order. He 
further held that the order of 29th January 
1934 was invalid and without jurisdiction, 
as the Court, in his opinion, had no right 
to vacate its own order, there having been 
no fraud or misrepresentation or any other 

1. Palaniappa Chottiar v. Valliammai Achi, 
(1929) 16 A I R Mad 252=118 1 0 775=52 
Mad 690=66 M L J 555. 


such ground affecting the order of 26th 
January. He therefore treated the order of 
26th January 1934 as operative and allowed 
the darkhast to proceed against only judg¬ 
ment.debtors 1, 2 and 4. Against this order 
Second Appeal No. 301 of 1937 has been 
filed on the plea that execution is barred 
by limitation against all the judgment- 
debtors and Second Appeal No. 302 has 
been filed on the plea that execution is not 
barred even against judgment-debtor 3. 

There is no dispute that the case is 
governed by Art. 183 of Sch. 1, Limitation 
Act. The darkhast was admittedly filed 
more than 12 years after the date of the 
decree, and therefore the main question 
that arises is whether it was saved by the 
Proviso of the said Article as to reviver. In 
the order of 5th February 1934 which gives 
the history of the proceedings, we find that 
after 25th January 1934 the assignee 
wanted to amend his application and that 
the Court, after hearing the advocates on 
both sides, allowed the amendment and 
vacated its own order of 26bh January. Its 
object, apparently, was that there should 
be an order against all the four judgment- 
debtors. 

On behalf of the judgment-debtors it has 
been argued that it was perfectly compe¬ 
tent for the Court to vacate its own order 
as the provisions of S. 154, Civil P. C., are 
wide enough to allow this being done, and 
reliance has also been placed on 32 Bom 
L R 665.^ In that case it was held that an 
interlocutory order which was made in 
Chambers could be reviewed by the Court, 
under Sec. 151, Civil P. C,, if the ends of 
justice required it, even though the applica- 
tioD for such a purpose did not expressly 
fall within the language of O. 47 of the 
Code. It seems to us that the Court felt 
that it was necessary in the interest of 
justice to vacate the order it had passed on 
26th January 1934, in view of the fact that 
its previous order did not enable the assignee 
of the decree to proceed against all the 
judgment-debtors. The final order passed 
on 5th February 1934 now stands, there 
having been no appeal against either the 
order of 29th January 1934 or that of 5th 
February 1934 and the further fact to be 
noticed is that this order was passed at the 
instance of the assignee himself. We are 
therefore not satisfied that the order of 5th 

2. Yusuf V. Abdullabhoy, (1930) 17 A I B Bom 
294=125 I 0 690=65 Bom 368=32 Bom 
L R 665. 
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February was an improper order and, in our 
opinion, the learned Assistant Judge was 
wrong in regarding the order of 29th Janu. 
ary as '^redundant, invalid and without juris- 
diotion” and in holding that the assignee 
could rely on the order of 26th January. 

Mr. Ooyajee on behalf of the assignee 
has contended that in any case the order of 
5th February 1934 operates as a revivor 
and that the assignee is entitled to execute 
the said order. He relies on 48 I A 45^ and 
62 Mad 590.^ In the first of these cases 
the Court recognized an assignment of a 
decree and allowed the assignee to execute 
it. Their Lordships of the Privy Council 
observed in that case that that order was a 
positive order that the assignee should be 
allowed to execute the decree and that as 
no reference to limitation was made there¬ 
in there was a revivor, irrespective of 
whether a plea of limitation would have 
succeeded in that case. On this latter point 
however the present case cannot be said to 
be analogous to that case, as the Court, 
after it had decided that the notice of 8th 
January should be made absolute against 
all the four judgment-debtors, added fur¬ 
ther: “I do further order that this order is 
without prejudice to the contentions of res¬ 
pondents 2, 3, 4 and 5 (i. e. the four judg¬ 
ment-debtors), that the execution of the 
decree is barred by the law of limitation.” 
The Court therefore did not determine the 
question whether execution was barred by 
limitation, and its order cannot be said to 
be a “positive order” that the assignee 
should be allowed to execute the decree. 
The case in 52 Mad 590^ follows 48 I A 
45^ and carries the matter no further. 

Mr. O’Gorman on behalf of the judg¬ 
ment-debtors has relied on 43 Cal 903^ for 
the view taken by the learned Assistant 
Judge that the order of the Court being 
qualified in the manner described above it 
could not operate as a revivor. At p. 920 
of this case Sanderson C. J. referred to an 
earlier case, 11 C L J 91,^ in which the 
test of what constitutes a revivor within 
the meaning of Art. 183 was laid down by 
Mookerjee J. in the following words (p. 93): 

The essence of the matter is that to constitute a 
Irevivor of the decree, there must be expressly or 


3. Baja of Ramnad v. Velusami Tevar, (1921) 8 

A I R P C 23=59 I G 880=48 I A 45 (P C). 

4. Chutterput Siogh v 8ati Sumari T^Iull, (1916) 

8 A I B Cal 488=86 I C 602=43 Cal 903=23 
C L J 646-20 C W N 889 (F B). 

5. Kamini Debi ▼. Aghore Nath, (19X0) 11 C L J 

91=4 I 0 402=14 OWN 367. 


by implication a determination that the decree isi 
still capable of execution, and tho decrec-boldcr' 
is entitled to enforce it. 

We think that this view must be accept- 
ed and that in view of the qualification as to 
limitation of the order of 5th February 
1934 the learned Assistant Judge was right 
in holding that tho order of 5th February 
1934 could not operate as a revivor. It is 
further contended by Mr. Coyajee that if 
not the order of 5th February 1934, the 
order passed on 19th January 1934 must 
be taken to operate as a revivor. That 
order merely made the notice of 8tb Janu¬ 
ary absolute against the assignor. We do 
not think that this can be interpreted as 
meaning that the decree was determined to 
be capable of execution against the judg- 
ment-debtors. All that this order means is 
that the original decree-holder was no 
longer entitled to execute the decree. The 
question of limitation certainly became 
important after 31st January 1934 i. e. 
12 years after the date of the decree, aud 
it cannot be said that it was possible after 
that date to determine that the decree still 
remained executable without going into the 
question of limitation. 

The third point sought to be made by 
Mr. Coyajee was that the order of 5th 
February 1934 must be held to relate back 
to the date of the application. We do not 
think that this question is now of any con. 
sequence in view of our conclusion that the 
final order of 5th February 1934 does not 
operate as a revivor. In support of the 
proposition in question, besides, Mr. Coyajee 
can only rely upon 47 Bom 764® which, in 
our opinion, is not applicable to the facts 
of this case. Finally, it has been urged on 
behalf of the assignee that on the Court’s 
making its notice absolute against three of 
the judgment-debtors on 26th January 
1934 limitation must be held to have com¬ 
menced to run immediately, and that even 
if that order was vacated later on, the run¬ 
ning of limitation could not be stopped ; 
and that it can thus be held that the 
revivor created on 20th January remained 
operative at the date of the darkhast. We 
do not however think that there is any 
substance in this line of argument, as we 
must hold that the vacating of the order of 
26th January put an end to the running 
of limitation which owed its commencement 

6. Venkapaiya v. Nazerali Tyabally, (1924) 11 
AIR Bom 36=86 I 0 440=47 Bom 764=25 
Bom L R 484. 
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to such order. To hold otherwise would 
obviously lead to anomalous results. 

In the result therefore the appellants in 
Second Appeal No. 301 of 1937 and the 
respondent in Second Appeal No. 302 of 
1937 must succeed. The first of these 
appeals will therefore be allowed with costs 
throughout, orders of both the Courts 
below being set aside. Second Appeal No. 
302 of 1937 will be dismissed with costs. 
The execution of the decree will therefore 
be barred against all the judgment-debtors. 
Pirst Appeal No. 245 of 1935, which was 
filed to meet the contingency that might 
arise in case Appeal No. 32 of 1935 filed in 
the District Court was thrown out on the 
ground of pecuniary jurisdiction, must be 
dismissed without any orders as to costs. 

B.m./r.K. Order accordingly. 
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Beaumont C. J. and Sen J. 

Damodar Moreshtvar Phadke and others 

—Defendants — Appellants. 

V. 

Badhabai Damodar Banade—Plaintiff 

— Respondent. 

Appeal No. 9 of 1938, Decided on 2nd 
August 1938, against decision of Pirst Class 
Sub-Judge, Nasik, in Misc. Appln. No. 113 
of 1937. 

(a) Mortgage — Suit on *— Appointment of 
receiver—Court can appoint receiver in case of 
aimple mortgage whether before or after pre¬ 
liminary decree. 

The Court has jurisdiction to appoint a receiver 
in the case of a simple mortgage whether before or 
after a preliminary decree. It makes no difference 
whether the application for appointment is made 
before or after making of a preliminary decree. 
The mere appointment of a receiver cannot affect 
the ultimate rights of the parties in any property 
the receiver may collect. The Court, when it 
appoints a receiver, merely takes charge of the 
property which is the subject-matter of the suit in 
order to protect it until it is decided who is 
entitled thereto : 14 Bom 431 ; A I B 1933 Mad 
670 (F B) ; AIR 1936 Bang 296 (S B) and 
AI B 1935 Lah 17, Bel. on ; A I B 1936 All 495 
(F B), Not foil. [P 64 C 2; P 65 0 1] 

(b) Civil P. C. (1908). O. 40, R. 1(2)— Court 
it not justified in removing from potsettion or 
custody of property third party who has got 
good title as against parties to suit. 

Order 40, Rule 1 (2) is enacted for the benefit of 
third parties and means that the wide words ofsub* 
rule (1) are not to be construed to justify the Court 
in removing from possession or custody of property 
a third party who has got a good title to such pos¬ 
session or custody as against the parties to the 


suit. The words “whom any party to the suit has 
not a present right so to remove” in sub-rule (2) 
merely mean whom no party to the suit has a 
right so to remove. [P 55 O 2] 

(c) Civil P. C. (1908), Order 40, Rule 1 (1)— 
Application for appointment of receiver made 
in suit on simple mortgage — Not only interest 
but also rates and taxes in arrears —' Order for 
sale of property passed—It is a case in which it 
is just and convenient to appoint receiver. 

Where at the time of the application for 
appointment of a receiver in a suit based on a 
simple mortgage, not only is the interest in 
arrears but the rates and taxes are also in arrears 
and the Court has ordered the property to be sold 
after passing a preliminary decree in the suit, it is 
a case in which it is just and convenient to 
appoint a receiver and a Court making such 
appointment exercises its discretion rightly. 

[P 56 0 1] 

L. P. Pendse — for Appellants. 

G. M. Joshi — for Despondent. 

Beaumont C. J.—This is an appeal from 
an order made by the First Class Subor¬ 
dinate Judge of Nasik, appointing a receiver 
of the mortgaged property. The mortgage 
was a simple mortgage within the meaning 
of S. 58, T. P. Act, so that it contained an 
obligation on the part of the mortgagor to 
pay the mortgage money and a provision 
that if the money was not paid, the mort¬ 
gagee should be at liberty to bring the pro¬ 
perty to sale. In February 1936 the 
mortgagee filed a suit to enforce his mort¬ 
gage, and on 18th December 1936, a pre¬ 
liminary decree was made. The decree 
provided that in default of payment of the 
amount found due within a stated period 
the plaintiff might apply for sale of the 
mortgaged property. On"‘17th April 1937, 
the plaintiff applied for the appointment of 
a receiver of the mortgaged property, the 
ground for the appointment being that 
interest was in arrear and had not been 
paid for some time and that rates and taxes 
were also in arrear. In December 1937, 
when the order appointing a receiver was 
made, the mortgagee had obtained a final 
decree for the sale of the property. 

Now it has been argued in the first place’ 
that in the case of a simple mortgage the^ 
Court has no jurisdiction to appoint a^ 
receiver after the making of a preliminaryj 
decree. I think that, so far as the general 
principle is concerned, it makes no diff^- 
ence whether the application for the^ 
appointment of a receiver is made before orj 
after the making of a preliminary 
It is somewhat astonishing to find this 
contention raised because this Court 
the year 1890, when the decision in 14 
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Bom 431' was given, has, I believe, always 
considered that the Court has jurisdiction 
to appoint a receiver in the case of a simple 
mortgage, and the same view has been 
taken by the High Courts at Calcutta, 
Rangoon and Madras. I may refer to 56 
Mad 915.* 14 Rang 308* and A I R 1935 


a receiver whether before or after a preli- 
minary decree, and remove any person 
from possession or custody of the property. 
The words 'just and convenient are taken 
from the Judicature Act of 1873, which in 
its turn was based on the practice of the 
old Court of Chancery, so that the juris- 
diction of Courts to appoint a receiver 


Lah 17.* However, Mr. Pendse for the ap¬ 
pellants has referred us to a recent ruling 
of a Full Bench of the Allahabad High 
Court. 58 All 949,* in which the Court held 
that in the case of a simple mortgage 
where the mortgagor was in possession the 
Court had no power to appoint a receiver. 
The then learned Chief Justice, Sir Shah 
Muhammad Sulaiman, based his judgment 
partly on the view that the appointment of 
a receiver in the case of a simple mortgage 
would alter the contractual relations be¬ 
tween the parties. In a simple mortgage 
the mortgagor is entitled to possession and 
to receive the profits, and the learned Chief 
Justice considered that the appointment of 
a receiver would have the effect of varying 
the rights of the mortgagor. I am unable 
jto see how the appointment of a receiver 
can affect anybody’s rights. The Court, 
when it appoints a receiver, merely takes 
charge of the property which is the sub¬ 
ject-matter of the suit in order to protect 
it until it is decided who is entitled thereto. 
Amongst other things which the Court will 
have to decide in a mortgage suit is the 
title to any moneys or other properties in 
the hands of a receiver, and the Court will 
direct the receiver to deal with the moneys 
or properties accordingly. But the mere 
appointment of a receiver cannot, in my 
opinion, affect the ultimate rights of the 
parties in any property which the receiver 
may collect. 

The principal ground however on which 
the Allahabad High Court based their deci¬ 
sion rested on O. 40, R. 1, sub.r. (2), Civil 
P. C. 0. 40, R. 1, sub-r. (l), is to the effect 
that where it appears to the Court to be 
just and convenient, the Court may appoint 

1. Jaikissondas Gangodas v. Zenabai, (1890) 14 

Bom 431. 

2. Patamasivam Filial t. Ramasami Ghettiar, 

(1933) 20 A I R Mad 570 = 145 I C 449 = 56 

Mad 915=66 M L J 222 (P B). 

3. Vcnkanna v. Mangammal, (1986) 23 A I R 

Rang 296=163 I 0 856=14 Rang 308 (S B). 

4. Gobind Singh v. Punjab National Bank Ltd., 

(1935) 22 A I R Lah 17 = 157 I C 474 = 16 

Lah 806=37 P L R 629. 

5. Ram Swarup v, Anandi Lai, (1936) 23 A 1 R 

All 495=168 I C 481=58 All 949=1936 A L J 

605 (F B). 


where "just and convenient ’ is an ancient 
jurisdiction. Then sub-rule (2) of R. 1 of 
O. 40 is in these terms : 

Nothing in this rule shall authorize the Court 
to remove from the possession or custody of pro¬ 
perty any person whom any party to the suit has 
not a present right so to remove. 

It seems to me that the meaning and 
effect of this sub-rule is perfectly plain. ^ It 
is an enactment for the benefit of third 
parties and means that the wide words of 
sub-r. (l) are not to be construed to justify 
the Court in removing from possession or 
custody of property a third party who 
has got a good title to such possession or 
custody as against the parties to the suit. 
The words "whom any party to the suit 
has not a present right so to remove 
merely mean whom no party to the suit 
has a right so to remove. The provision 
seems to be ex ahv,ndanti cautela because 
it could hardly be suggested that it would 
be just to remove from possession of pro¬ 
perty a person who had a good right to 
such possession as against the parties before 
the Court. But the difficulty which the 
Allahabad High Court felt, a difficulty 
which as far as I know has not been shared 
by any other High Court, is that in a 
simple mortgage the mortgagor is in pos¬ 
session and he cannot he removed by the 
mortgagee, and therefore there is no party 
to the suit who can remove the person in 
possession. Thom J. as he then was. puts 
the position very shortly when he says 
(page 969) : 

If the words are given their natural meaning it 
is not open to the Courts to appoint a receiver to 
mortgaged property if there bo no party to the suit 
who has a right to have the mortgagor removed 
from possession. 

With great respect to the learned Judges 
who decided that case, they ignore the fact 
that the mortgagor is a party to the suit 
and can remove himself. If the Allahabad 
view is right, where the mortgagor is in 
possession by a licensee, the Court can ap¬ 
point a receiver, since the mortgagor can 
remove his licensee, but if the mortgagor is 
in possession himself, the Court cannot 
appoint a receiver. This seems a strange 
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result. Moreover, the construction of sub¬ 
rule (2) suggested might have far-reaching 
effects in curtailing the powers of the Court 
to appoint a receiver in suits relating to 
co-ownership, e. g. partition or partnership 
suits, in which one party to the suit may 
be in possession and no other party may 
have power to remove him. I am not pre- 
pared to follow the Allahabad view, and in 
my opinion, there is not the slightest doubt 
that the Court has jurisdiction to appoint 
a receiver in the case of a simple mort. 
gage whether before or after a preliminary 
decree. 

Upon the question whether in this parti¬ 
cular case it was just and equitable to 
appoint a receiver, I think there can be 
very little doubt. At the time the applica- 
tion was made, not only was interest in 
arrear — and I reserve rny opinion as to 
whether interest being in arrear by itself 
would have been sufficient — but rates and 
taxes were in arrear and the property was 
therefore in jeopardy. Moreover, at the 
time the appointment of the receiver was 
made, the Court had actually made an 
order for the sale of the property, and 
there can be no doubt that the Court 
having ordered the property to be sold was 
entitled to take possession of it and protect 
it pending sale. I think therefore that the 
learned Judge had jurisdiction to appoint 
a receiver, and that he exercised his juris¬ 
diction rightly in making the appointment. 
The appeal will therefore be dismissed with 
costs. 

Sen J. — I agree. 

R.M./r.K. Appeal dismissed^ 

A. I. R. 1939 Bombay 56 
N. J, Wadia J. 

Basangowda Huliappagowda Hiregou. 
dar — Appellant. 

V. 

Fakirgowda Lingaiigowda Patil — 

Respondent. 

Second Appeal No. 39 of 1937, Decided 

on 16th August 1938, from decision of 

Asst. Judge, Dharwar, in Appeal No. 194 
of 1935. 

(») LimiUUon Act (1908), Arts. 120 and 14 
pon death of representative watandar 
Government appoinHng certain person as the 
wat^dar in place of deceased — Suit against 
such person that plaintiff u nearest heir of 
deceased watandar is governed by Art. 120 and 
not by Art. 14. 


Upon the death of a representative watandar the 
revenue authorities after making inquiry ordered 
that a certain person should be recognized as tha- 
representative watandar in place of the deceased- 
PlaintiS brought a suit against the person ap¬ 
pointed by Government for a declaration that the- 
plaintiff was the nearest heir of the deceased repre¬ 
sentative watandar in preference to the x)erson so- 
appointed : 

Held that the suit was governed by Art. 120* 
and not Art. 14, as it was not for setting aside the 
orders of the revenue authorities but one for a 
mere declaration : A I R 1930 Bom 254, Ref. 

[P 58 0 IJ- 

(b) Bombay Hereditary OfAces Act (3 of- 
1874), S. 36—S. 36, as it stood before amend¬ 
ment of 1910, recognized rule of lineal primo¬ 
geniture in determining nearest heir. 

Section 36, as it stood before the amendment of 
1910, contemplated that the nearest heir of a de¬ 
ceased watandar should be determined according 
to the rule of lineal primogeniture. The amend¬ 
ment of 1910 did not introduce the principle of 
lineal primogeniture for the first time, but merely 
declared more explicitly what was the intention of 
the Section as it stood prior to amendment: AIR 
1931 Bom 378, Ref. [P 58 C 2 ; P 59 C 2}. 

A. G. Desai — for Appellant. 

G. P. Murdeshwar and R. A. Mundkur 

— for Respondent. 

Jadgment. — The respondent filed the- 
suit out of which this appeal arises for a 
declaration that he was the nearest heir of 
Chanbasangowda in respect of the patilki 
hak of one Chinawa under Sec. 36, Watan 
Act. The relationship of the parties iff 
given in the pedigrees in the judgments of 
both the lower Courts. Basangowda Nin- 
gangowda, who was entered as the repre¬ 
sentative watandar in the patilki watan of 
Adargunchi, died in the year 1876. After 
him the name of his widow Chinawa was 
entered as the representative watandar. 
She died in 1900. Basangowda represented 
the senior branch of the family. The plain¬ 
tiff and the defendant belong to the junior 
branch. Chanbasangowda bin Basangowda, 
the grandfather of the defendant as well 
as of the plaintiff, who was the representa¬ 
tive of the junior branch, died in the year 
1904. His patilki hak was entered in the 
revenue records in the name of the plaintiff 
Fakirgowda who was the son of Chanbasan- 
gowda’s second son Ningangowda. Chan¬ 
basangowda had five sons, all of whom 
except Huliappagowda, the father of the 
defendant, had predeceased Chanbasan¬ 
gowda. The eldest son Basangowda left no 
heir. The plaintiff Fakirgowda therefore- 
would be the heir of Chanbasangowda ac¬ 
cording to the rule of lineal primogeniture. 
The defendant contended that the rule of 

ineal primogenitur© Dol! apply 1© Ibo 
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succession m this case and that as Chan, 
basangowda died in the year 1904, his son 
HuUappogowda, the defendant’s father, 
who was then alive, was the nearest heir 
according to Sec. 36, Watan Act, as it then 
stood, and was entitled to have his name 
entered, and that on his death the defen. 
dant was the nearest heir. It is not dis. 
puted that the case is governed by Sec. 36, 
Watan Act, as it stood prior to the amend, 
ment of 1910. 

Two questions arise for consideration in 
the appeal. The hrst is whether under Sec. 
36, as it stood prior to the amendment, the 
rule of lineal primogeniture applied. The 
second question is whether the plaintiff’s 
suit is in time. The trial Court held that 
the rule of lineal primogeniture applied 
even under the Section as it stood prior to 
the amendment of 1910, and that the 
plaintiff was therefore the nearest heir to 
Chanbasangowda and therefore to the de¬ 
ceased Chinawa. It also held that the suit 
was in time. In appeal the learned Assis¬ 
tant Judge of Dharwar agreed with the 
view taken by the trial Court and dismissed 
the appeal. The defendant has come in 
second appeal. 

I will take up the question of limitation 
first. The appellant’s contention is that the 
plaintiff’s suit is in effect a suit to set aside 
an order made by the Collector. It appears 
that though Chinawa died in 1900 there 
was no inquiry about her successor and 
nobody’s name was entered as her succes- 
sor till 1928 when an inquiry was held by 
the revenue authorities and the Deputy 
Collector ordered the name of the plain, 
tiff Fakirgowda to be entered in place of 
Chinawa. There was an appeal to the Col¬ 
lector who reversed the decision of the 
Deputy Collector and ordered that the 
name of the defendant’s father Huliappa- 
gowda should be entered. The order of the 
Deputy Collector was made on 4th May 

1928, and that of the Collector on 12th June 

1929, The plaintiff appealed to the Com¬ 
missioner, but the appeal was rejected on 
15th April 1930, and the present suit was 
filed on 22nd July 1933. If the contention 
of the appellant is correct that the present 
suit is in effect to set aside the order made 
by the Collector on 12th June 1929, con¬ 
firmed by the Commissioner on 16th April 

1930, the suit would be clearly beyond 
time, since it would be governed by Art. 14 
under which a suit to set aside any act or 
order of an ofiQcer of Government in his 


official capacity, not otherwise expressly 
provided for in the Act, is to be filed within 
one year from the date of the order. 

In myopinion however the suit cannot bo 
said to be a suit to set aside the order made 
by the Collector. If the suit had really 
been to set aside the order made by the 
Collector under the Watan Act, it would 
clearly have been barred under Section 4, 
Bombay Revenue Jurisdiction Act. The 
order of the Collector was an order that 
the defendant should be recognized as tho 
representative watandar in place of the 
deceased representative watandar Chinawa 
and a suit brought expressly or by implica¬ 
tion to set aside that order would clearly 
be barred under Sec. 4, Bombay Revenue 
Jurisdiction Act. Sec. 36, Cl. (3), Bombay 
Hereditary Offices Act, provides that if any 
person shall, by production of a decree of a 
competent Court, satisfy the Collector that 
he is entitled to have his name registered 
as the nearest heir of such deceased watan- 
dar in preference to the person whose name 
the Collector has ordered to be registered, 
at any time within six years of such order, 
the Collector shall, subject to the provisos, 
cause the entry in the register to be 
amended accordingly. Sec. 36 thus contem- 
plates a suit being filed for a declaration 
that a person is the nearest heir of a 
deceased representative watandar, and it 
has been held by a Division Bench of this 
Court in 32 Bom L R 155^ that though the 
Civil Courts have no jurisdiction in matters 
which are within the exclusive jurisdiction 
of the Collector, namely the duty to deter, 
mine the custom of the watan and what 
persons shall be recognized as representa¬ 
tive watandars under S. 25, Bombay Here¬ 
ditary Offices Act, and to specify the names 
of the beads of the family and the propor¬ 
tionate part possessed by each head in 
preparing the register under Sec. 67 of the 
Act, they have nevertheless the power to 
declare that the plaintiff is the nearest heir 
of a deceased representative watandar; that 
where Government have resolved that a 
certain jjerson should be recognized as a 
representative watandar of a watan, a suit 
brought against Government to set aside 
the Government resolution is barred under 
S. 4, Bombay Revenue Jurisdiction Act, 
1876; but that a suit, brought under S. 36, 
Proviso (3), Bombay Hereditary Offices Act 

1. Hanmant v. Secy, of State, (1930) 17 A I B 
Bom 264 = 129 I 0 391 = 54 Bom 125 = 32 
Bom L R 155. 
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1874, for a declaration that the plaintiff is 
the nearest heir of the deceased last holder 
of a "watan is maintainable against the 
defendant who has been recognized by 
Government as the representative watan- 
dar. The plaintiff’s suit does not either 
expressly seek to have the order made by 
the Collector set aside, nor is it a necessary 
implication of the suit that the order made 
by the Collector would be set aside. Pro. 
viso (3) to S. 36 leaves it to the Collector 
to cause the entry in the register to be 
amended according to the decree of the 
Civil Court, and if such decree is not pro¬ 
duced before the Collector within six years 
of the Collector’s order, it would be open 
to him not to act upon the decree. It can- 
■not therefore be said that the present suit 
is a suit to set aside the order of the Col¬ 
lector. That being so, Art. 14, Limitation 
Act, has no application. The suit is one 
imerely for a declaration and would in my 
•opinion be governed by Art. 120, Limita¬ 
tion Act, which deals with suits for which 
no period of limitation is provided else¬ 
where, and the suit would therefore have 
to be filed within six years from the time 
when the right to sue accrued. The right 
to sue accrued to the plaintiff on 12bh June 
1929, when the order made by the Deputy 
Collector in his favour was set aside by 
the Collector. The suit, having been filed 
within six years from that date, is in time. 

The next question is whether the rule of 
lineal primogeniture applies. S. 36, Bombay 
Hereditary Offices Act, provides that when 
any representative watandar dies it shall 
be the duty of the patel and village 
accountant to report the fact to the Collec. 
tor ; and the Collector shall, if satisfied of 
the truth of the report, and subject to the 
provisions of Bombay Act 5 of 1886, regis¬ 
ter the name of the person appearing to be 
the nearest heir of such watandar as repre¬ 
sentative watandar in place of the watandar 
so deceased. Proviso 1 to the Section directs 
that in determining who is the nearest heir 
for the purpose of the Section the rule of 
lineal primogeniture shall be presumed to 
prevail in the watan family. There is there¬ 
fore no question that under S. 36 as it now 
stands the nearest heir for the. purpose of 
S. 36 would have to be determined accord, 
ing to the rule of lineal primogeniture. The 
Section as it now stands however is the 
result of an amendment made by Act 3 of 
1910. Prior to that amendment S. 36 ran 
as follows : 


When any representative watandar dies, it shall 
be the duty of the patel and village accountant to 
report the fact to the Collector : and the Collector 
shall, if satisfied of the truth of the report, register 
the name of the eldest son or other person appear- 
ing to be the nearest heir of such watandar as 
representative in place of the watandar so de- 
ceased. 

The trial Court and the lower Appellate 
Court have both taken the view that the 
Amending Act of 1910 merely made expli¬ 
cit what was really the intention of the 
Section as it stood prior to the amendment, 
and that the original Section also contem¬ 
plated that the nearest heir was to be 
determined according to the rule of lineal 
primogeniture. In arriving at this conclu- 
sion both the trial Judge and the learned 
Assistant Judge have referred to certain 
remarks in Mr. Phadnis’ edition of the 
Watan Act in which the learned author 
says that the new Section is not an amend¬ 
ment so far as the rule of lineal primogeni¬ 
ture is concerned, but a mere declaration. In 
support of his opinion he has referred to the 
Statement of Objects and Reasons. Without 
however referring to the Statement of 
Objects and Reasons it seems to me that a 
consideration of the scheme of the Watan 
Act suggests that it was the intention of 
the Legislature, even prior to the amend, 
ment of 1910, that in determiniug who is 
the nearest heir for the purpose of S. 36 the 
rule of lineal primogeniture should be 
applied. Although watan property is divi¬ 
sible, the watan hak or the right to service 
is indivisible. The provisions of Part VI of 
the Act, in which S. 36 falls, show that for 
the purpose of determining who should be 
entered as representative watandar the rule 
of lineal primogeniture is to be applied. 
S. 27 provides that if it shall appear to the 
Collector that the custom has been for a 
member of one family only to serve, the 
Collector shall register the name of the 
head of such family only as the representa- 
tive watandar and no other person. S. 28 
provides that if it shall appear to the 
Collector that the custom has been for a 


member of each of several families to per¬ 
form the duties either contemporaneously 
Dr for successive periods the Collector shall 
register the name of the head of each of 
such families as representative watandars 
ind no other persons. S. 29, ol. (1), provides 
that where the practice of service in suc- 
30 ssive periods appears to have existed, but 
is not proved to the satisfaction of the Cm- 
Lector to have existed at the date of the 
introduction of Act 11 of 1843. or when the 
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practice of selection by the Collector from 
several families prevails, he shall determine 
'who is the head of the eldest family des. 
cended from the original watandar and 
shall register his name as sole representa- 
tive watandar. 

It -would appear therefore that it was the 
intention^ of the Legislature that in the 
registration of representative watandars the 
principle of lineal primogeniture should bo 
applied. S. 36 is one of the Sections in 
Part YI of the Act dealing with "represen- 
tative watandars,” and it seems to me 
reasonable therefore to infer that the rule 
which was intended to apply in determin¬ 
ing who were to be entered as representa- 
tive watandars, was intended to apply also 
in determining who should be entered as 
the heirs of deceased representative watan. 
dars. The language of the old S. 36 itself, 
although not very clear, lends some support 
to this view. That Section provided that 
the Collector should register the name of 
the eldest son or other person appearing to 
be nearest heir. If the intention had been 
that the nearest heir should be determined 
by nearness of relationship and not by the 
rule of lineal primogeniture, there would 
have been no necessity to refer to the 
eldest son. It would have been sufficient if 
the Section had stated that the Collector 
should register the name of the nearest 
heir of the deceased watandar. The specific 
mention of the eldest son seems to suggest 
that the principle of lineal primogeniture 
was contemplated and that the “other 
person appearing to be the nearest heir” in 
case there were no sons, was to be of the 
same kind as the eldest son, that is an heir 
according to the rule of lineal primogeni- 
ture. The watan hak or right to serve is, 
as I have stated, impartible. Sir Dinshah 
Mullah in his Commentary ou*Hindu Law 
points out in Art. 584 that property, al¬ 
though partible by nature, may by custom, 
or by the terms of a grant by Government, 
be impartible, in the sense that it always 
devolves on a single member of the family 
to the exclusion of the other members; and 
in Art. 590 he refers to certain general 
principles which have been well established 
in regard to successions to impartible 
estates. The second principle which he 
refers to is that the only modification 
which impartibility suggests in regard to 
the right of succession is the existence of a 
special rule for the selection of a single heir 
when there are several heirs of the same 


class who would bo entitled to succeed to 
the property if it were partible under the 
general Hindu law. The third principle is 
that in the absence of a special custom, the 
rule of primogeniture furnished a ground of 
preference. In 33 Bom L R 580," which 
was a case of a suit brought by a plaintiff 
under S. 36 for a declaration that he was 
the nearest heir to a certain patilki watan, 

Patkar J. said (p. 584) : 

There are no rules under tbe Act nor arc there 
any decided cases as to bow tbe succession should 
be determined in such cases. Resort therefore cau 
be legitimately had to the rules of succession to 
impartible estate like the zemindari in which tbo 
rule of lineal primogeniture prevails. 

In that case there was no question that 
the rule of lineal primogeniture applied 
because the amended S. 30 was applicable.' 
In my opinion therefore the amendment of 
1910 did not introduce the principle of 
lineal primogeniture for the first time, but 
merely declared more explicitly what was 
the intention of the Section as it stood prior 
to the amendment, and the original Section 
also contemplated that the nearest heir, 
should be determined according to the 
principle of lineal primogeniture. The view 
taken by both the lower Courts is therefore 
correct. The appeal fails and is dismissed 
with costs. 

N.S. /R.K. _ Appeal di&missed, 

2. Sahebgowda v. Basangowda, (1931) 18 A I R 
Bom 378=133 I C 847=33 Bom L R 580. 
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Beaumont C. J. and Sen J. 

Chandulal Asharam Travadi and others 

— Plaintiffs — Appellants. 

V. 

Bai Kashi — Defendant — Respondent. 

Second Appeal No. 159 of 1936, Decided 
on 12bh August 1938, from decision of Dist. 
'Judge, Broach and Panchmahals at Godhra, 
in Appeal No. 70 of 1932. 

(a) Evidence Act (1872), S. 90 — Old docu¬ 
ments coming from proper custody — No pre¬ 
sumption arises that its contents are true. 

Section 90 only provides that documents more 
than 30 years old coming from proi)er custody 
prove themselves, but it does not involve any pre* 
sximption that the contents of the documents are 
true. ff* 60 C 1] 

(b) Hindu 1-aw — Stridhan — Succession — 
Woman married in unapproved form — In 
absence of regular heirs stridhan goes to bus- 
band's heirs. 

Under Hindu law, if a woman is married in an 
unapproved form, upon her death her stridhan 
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goes, in the absence of her regular heirs, to her 
husband's heirs as a second line of inheritance, 
instead of escheating to the Crown : A I R 1915 
Mad 18, Ai>plied; AIR 1921 Bom 138 and 32 
Bom 409, Rel. on. [P 60 C 2] 

B. G. Thakor — for Appellants. 

R. B. Kantawalla — for Respondent. 

Beaumont C. J.—In this case the plain- 
tiffs sued for possession of certain property 
•which had belonged to a lady named Bai 
Moti. The defendant is the person in pos¬ 
session of the property. Both the lower 
Courts held that Bai Moti was married in 
unapproved form. That finding is challenged 
in this second appeal on the ground that 
there is no evidence to support it. The 
lower Courts relied on Exs. 69 and 60, 
which purported to be accounts showing 
that a price had been paid on the marriage 
of Bai Moti, and that would constitute 
marriage in unapproved form. The exhibits 
are not signed, and there is nothing on the 
face of them to show by whom they were 
written. The lower Courts both relied on 
the presumption arising under S. 90, Evi- 
dence Act, but that Section does not apply. 
It only provides that documents more than 
30 years old coming from proper custody 
prove themselves, but it does not involve 
any presumption that the contents of the 
documents are true. I think however that 
the documents may be admitted in evidence 
under S. 32, sub-s. 2, Evidence Act, on the 
ground that they appear to be accounts 
written by some clerk in the ordinary 
course of business, and seeing that they are 
more than 70 years old, it is obvious that 
the clerk who wrote them must be dead. 
I will assume therefore that the finding of 
the lower Courts as to marriage being in 
unapproved form is correct. 

The question then arises who is entitled 
to Bai Moti’s property. The general princi¬ 
ple which is stated in Mulla’s “Principles 
of Hindu Law", Edn. 8, page 145 is not. 
disputed, and is in the following terms: 

\Vbere a woman dies without leaving any issue, 
her stridhan of every description (except sulka) 
goes, if her marriage took place in an approved 

form to her husband, and failing him,.to 

his heirs. But if the marriage took place in an 
unapproved form, it goes to her mother, then to 
her father, and then to her father’s heirs. 

As I have said, the accuracy of that pro¬ 
position is not disputed. But the lower 
Courts have found as a fact that there are 
no heirs of Bai Moti’s father, and the ques. 
tion therefore is whether in that event her 
property goes to her husband’s heirs, who 


are now represented by the plaintiffs. There 
seems to be no authority upon the point. 
Presumably if the husband’s heirs do not 
take, the property must escheat to the 
Crown, and it certainly seems startling that 
a married woman’s property should escheat 
to the Crown when she left a husband or 
heirs of her husband. In 37 Mad 293* 
which was dealing with a marriage in 
approved form, it was held that on failure 
of the husband’s sapindas the blood rela¬ 
tions of the propositus were entitled to suc¬ 
ceed to the exclusion of the Crown, and 
came in as a sort of second line of inherit¬ 
ance. That case was followed by this Court 
in 45 Bom 1106.^ Macleod J. (as he then, 
was) quoted with approval a passage from 
the judgment of the Madras High Court in 
which the learned Judges said (page 296): 

Passing to the second point, it is argued oa 
behalf of the appellant, that on failure of hus¬ 
band's sapindas qualified to succeed the line of 
succession is exhausted, and the property escheats 
to the state. 

This is a doctrine contrary to the general spirit 
of Hindu law of inheritance, and one to which we 
should be loath to give effect. It is unsupported by 
any text to which our attention has been drawn. 

It is argued that we should apply thq 
analogy of that case to the case of an 
unapproved marriage and should hold that 
on failure of the heirs of a woman’s father 
her husband’s heirs should be taken as a 
second line of inheritance. In my opinion, 
that is the right view. As was pointed out 
by Chandavarkar J. in 32 Bom 409,^ in a 
marriage in unapproved form the husband 
and wife become one and the husband 
therefore becomes the sapinda of the wife. 
It seems to follow logically that if the wife 
dies and no regular heirs to her estate can 
be found, the husband, as her sapinda, 
must be entitled to succeed by himself or 
his heirs. That was the view taken by the 
trial Judge, but in appeal the learned Dis¬ 
trict Judge took the view that the plaintiffs 
could not succeed as this was a case of 
unapproved marriage. I think the decision 
of the trial Court is right. The appeal is 
therefore allowed and the plaintiffs* claim 
is decreed with costs throughout. 

Sen J.—I agree. The lower Appellate 
Court, following 32 Bom 409,^ held that 

1. Kanakammal v. Aoanthamatbi Aznmal. (1915) 

2 A I B Mad 18=36 I C 901=-37 Mad 293. 

2. Ganpat Rama v. Secy, of State, (1921) 0 A I R 

Bom 138=62 I C 109=45 Bom 1106=23 

Bom L R 462. 

3. Janglubai v. Jetfaa AppajI, (1908) 32 Bom 409 

=10 Bom Ij R 522. 



W89 Revappa V. Babu Sidappa Bombay ni 


succession to the stridhan of a woman who 
is married according to the unapproved 
rites is governed by the same principles as 
govern succession to the stridhan of a 
maiden. This conclusion was apparently 
based on the fact that in the case of a mar. 
riage in an unapproved form the gotra of 
the bride is not changed, a fact to which 
Chandavarkar J. has referred in the above 
decision. It seems to me that arguments 
based on the fact that the bride’s gotra 
does not change in such marriage cannot 
carry much weight, for, in the case of the 
marriage of a woman in an approved form 
there is a change of gotra and yet it is con. 
ceded that in certain contingencies, viz., on 
failure of her husband’s heirs, her stridhan 
properties go to her blood relations, who 
must be persons of a different gotra. There, 
fore succession in the case of stridhan 
property cannot always be confined to per¬ 
sons of the same gotra, and on that ground 
it cannot be said, as the appellate Judge 
has said, that the husband’s heirs are not 
entitled to succeed “in any event." In 32 
Bom 409^ it is pointed out by Chandavar¬ 
kar J. that whatever the form of marriage, 
the same sapindaship is shared by both the 
husband and the wife. That being so, the 
position of a woman married according to 
unapproved rites with regard to her stri¬ 
dhan property need not be assumed to be 
the same as that of a maiden, though the 
Commentator of the original text in the 
Mitakshara, Mitramisra, has named the 
eame heirs after those enumerated in such 
text as having the right to inherit in the 
case of both a maiden and a woman mar. 
Tied according to an unapproved form. The 
text and the Commentary in my opinion do 
not contemplate the case in which there is 
a failure of the heirs described therein. In 
the Mitakshara the list of the enumerated 
heirs was certainly not exhaustive, as the 
Commentary of Mitramisra shows. 

It is difiBcult to say therefore that the 
heirs named by Mitramisra were intended to 
•constitute an exhaustive list. There is there¬ 
fore, in my opinion, considerable force in 
the line of reasoning adopted by the learned 
"trial Judge. The present is a case of asura 
marriage, which is one of the recognized 
forms of marriage, and on principles of 
natural justice there does not seem to be 
any reason for excluding, in the case of the 
stridhan of a woman married by unap. 
proved rites, the heirs of her husband, who 
’are her sapindas by marriage, where there 


is a failure of the heirs enumerated in tlio 
text and those named in the commentary. 
There is no presumption, in my opinion, in 
such cases, that such persons are excluded 
from the heirship. There is no text specifi. 
cally excluding all heirs who are not men¬ 
tioned, and there does not appear to be any 
intention that on failure of the heirs that 
are mentioned, the property is to escheat 
to the Crown. In 37 Mad 293* also, there 
was an absence of text on the point which 
their Lordships had to decide, and the 
decision was actually based on observations 
to be found in Dr. Banerjee’s book “ Hindu 
Law of Marriage and Stridhan" and in West 
and Buhler. On the same principle, I think, 
we are entitled to hold that the view taken 
by the trial Court is correct and that the 
husband's heirs are entitled to succeed in 
the present case. 

N.S./r.K. Appeal allowed, 

A. I. R. 1939 Bombay 61 

Beaumont C. J. and Sen J. 

Revappa Nandappa Hattarki — 

Plaintiff — Appellant, 

V. 

Bahu Sidappa Erandole and another 
— Defendants — Respondents. 

First Appeal No. Ill of 1936, Decided 
on 17th August 1938, from decision of 
First Class Sub-Judge, Satara, in Suit No. 
1280 of 1933. 

(a) Partnership Act (1932), Ss. 74 and 69— 
Scope of S. 74 explained - Mortgage executed 
before Act came into force — Suit by unregis- 
tered firm after Sec. 69 came into force — Suit 
held not barred under Sec. 69. 

The words “or anything done or suffered before 
the commencement of the Act” in sub-cl. (b) are 
governed by the previous words ‘any legal proceeding 
or remedy in respect of any such right’ and those 
words apply to legal proceedings to enforce any 
subsisting rights which are saved by sub cl. (c) of 
the Section. S. 74, sub-cls. (a) and (c), save exist* 
ing rights, and sub*cl. (b) saves any legal proceed¬ 
ing or remedy in respect of any such rights. Sec. 
74 (b) deals with procedure and nothing else, that 
is it deals with methods of enforcing rights and 
not'the rights themselves. fP 62 C 2 ; P 63 C 1] 

Where the firm of the plaintiffs, who were enti¬ 
tled to a mortgage executed before the Partnership 
Act came into force, instituted a suit upon that 
mortgage two days after S. 69 came into operation 
and the plaintiff's firm was not registered when 
the suit was filed : 

Held that the suit was not barred under 9. 69 
in view of the provisions of S. 74 : AIR 1938 
Mad 688 and AIR 1938 Rang 273 (F B), Foil.; 
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A I P* ^934 Cal 754, Not foil. ; A I R 1935 Lah 
893, Disting. ; A I R 1936 All 3, Ref. 

[P 63 C 2] 

(b) Interpretation of Statutes — Effect must 
be given to plain words in a Section unless 
such literal construction is inconsistent with 
meaning of statute as a whole. 

Where the words of a Section in a statute are 
plain, the Court must give effect to them, and is 
not justified in depriving the words of their only 
pro^jer meaning in order to give eSect to some in¬ 
tention which the Court imputes to the Legis¬ 
lature from other provisions of the Act. Such a 
course can only be justified where a literal con¬ 
struction of the Section is inconsistent with the 
meaning of the statute as a whole. [P 63 C 1] 

D. A. Tulzapurkar and B. M. Kalagate 

— for Appellants. 

S. A. Desai and A. G. Desai — 

for Respondents. 

S. A. Desai and G. A. Desai — 

for Respondent 1. 

Beaumont C. J. — This appeal raises a 
question of law which has given rise to 
some difference ol opinion amongst the 
High Courts in India. The plaintiffs were 
entitled to a simple mortgage made in the 
year 1926, and in this suit, which was filed 
on 3rd October 1933, they sought to enforce 
that mortgage by an order for sale of the 
property and for repayment of any defi¬ 
ciency arising on the sale. The trial Court 
held that the suit was not maintainable, 
having regard to Sec. 69, Partnership Act. 
The Partnership Act came into operation 
on 1st October 1932, but by virtue of Sec. 1, 
sub.s. (3), Sec. 69 of the Act only came into 
force on 1st October 1933, that is two days 
before this suit was filed. S. 69, sub-s. (2), 
provides that : 

No suit to enforce a right arising from a con¬ 
tract shall be instituted in any Court by or on 
behalf of a firm against any third party unless the 
firm is registered and the persons suing are or have 
been shown in the Register of Firms as partners 
in the firm. 

Now the plaintiffs at the time when the 
suit was filed were an unregistered firm. 
They have been registered since, but if 
Sec. 69 stood alone, there can be no doubt 
that the plaintiffs were not entitled to in¬ 
stitute the suit. There are in Sec. 69 provi¬ 
sions excluding its operation in certain 
cases, but the present case does not fall 
within any of those exceptions. The argu¬ 
ment however of the appellants is that the 
bar imposed by Sec. 69 does not apply to a 
suit to enforce a right accrued before the 
Act came into operation, by virtue of S. 74 
of the Act. Sec. 74 provides, so far as is 
relevant, that: 


A. I. B, 

Nothing in this Act or any repeal effected there¬ 
by shall affect or be deemed to affect— 

(a) any right, title, interest, obligation or liabi¬ 
lity already acquired, accrued or incurred before 
the commencement of this Act, or 

(b) any legal proceeding or remedy in respect of 
any such right, title, interest, obligation or liabi¬ 
lity, or anything done or suffered before the com¬ 
mencement of this Act, or 

(c) anything done or suffered before the com¬ 
mencement of this Act. 

Now to my mind the language of S. 74, 
which operates upon the whole Act and not 
merely upon Sec. 69, admits of no doubt. 
The Act is not to affect any right already 
acquired before the commencement of the 
Act. That is the effect of sub.cl. (a), and it 
saves from the operation of the Act the 
right which the plaintiffs had to enforce 
their mortgage, such right having accrued 
before the Act came into operation. Then 
sub-cl. (b) saves any legal proceeding or 
remedy in respect of any such right; which 
must mean any right already acquired, and 
falling within sub-cl. (a). The words “or 
anything done or suffered before the com¬ 
mencement of the Act” in sub-cl. (b) seem 
to me to be governed by the previous words 
any legal proceeding or remedy in respect 
of any such right,” and I think those words 
apply to legal proceedings to enforce any 
subsisting rights which are saved by sub- 
cl. (c) of the Section. S. 74, sub-cls. (a) and 
(c), save existing rights, and sub-cl. (b) saves) 
any legal proceeding or remedy in respect 
of any such rights. That seems to me to be' 
the plain meaning of the Section. However, 
that view has not prevailed with some of 
the High Courts. 

In 62 Cal 213,^ which the learned Judge 
in the lower Court followed, a division 
bench of the Calcutta High Court held that 
S. 74 did not take out of the operation of 
S. 69 a suit to enforce a right accrued 
before S. 69 came into operation. The Court 
took the view that inasmuch as the Legis¬ 
lature had postponed the operation of S. 69 
for a year they must have intended the 
Section to have retrospective effect when 
it came into operation. I agree that one 
may feel a doubt as to whether the Legis¬ 
lature really intended S. 74 to operate to 
save a suit which was barred by S. 69. It 
certainly looks as if the Legislature had 
intended to give unregistered firms one year 
in which to effect registration, and one 
would have expected t hat if they did not 

1. Sarendranath Le ▼. ilanohar De, (1934) 21 

A I R Cal 754=62 Cal 213=39 0 W 67. 
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ayail themselves of the opportunity given 
to them they vrould have to suffer the con. 
sequences. But* in my opinion, where the 
words of a Section in a statute are plain, 
the Court must give effect to them, and is 
not justified in depriving the words of their 
only proper meaning in order to give effect 
to some intention which the Court imputes 
to the Legislature from other provisions of 
the Act. Such a course can only be justified 
where a literal construction of the Section 
is inconsistent with the meaning of the 
statute as a whole, and in my opinion no 
such case exists here. 

The matter then came before Sir Shah 
Sulaiman C. J. and Bennet J. in the Allaha¬ 
bad High Court (58 All 495^), in a revision 
application, and the Court refused to inter, 
fere in revision with the order of the lower 
Court, holding that the suit was barred 
under S. 69. But the learned Judges took 
different views as to the true construction 
of S. 74. The learned Chief Justice took 
the same view of the Section as I do, 
namely that language of S. 74 is plain and 
saves a suit which would otherwise be 
barred by S. 69. Bennet J. took the con. 
trary view and followed the Calcutta case to 
which I have referred. I must confess that 
I have very great difficulty in appreciating 
the view of Bennet J. that the whole of 
S. 74 deals only with subsisting rights and 
not with procedure. It seems to me that 
S. 74, Cl. (b), deals with procedure and 
nothing else, that is to say, it deals with 
methods of enforcing rights and not with 
the rights themselves. 

The matter then came before a Full 
Bench of the Bangoon High Court: AIR 
1938 Bang 273.* The Full Bench in that 
case took the same view of S. 74 as I do. 
They held that the language was perfectly 
plain and that the Court was not justified 
in departing from the natural meaning of 
the words which the Legislature had used, 
and they differed from the case in 62 Cal 
213' and agreed with the reasoning of Sir 
Shah Sulaiman C. J. in the Allahabad case. 
I see no answer to the judgment of the 
learned Judges of the High Court of Ran¬ 
goon in the case. In 17 Lah 275,^ a Divi- 

2. Dacmal Farshotamdas v. Baburam Chhotelal, 
(1986) 23 A I R All 8=160 I C 277=58 All 
495=1936 A L 1 1245. 

8. Boonoiram v. Janjilal, (1938) 25 A I R Rang 
273=176 I C 691=1938 R L R 371 (F B). 

4. Krishan Lal*Bam Lai v. Abdul Ghalur Khan, 
(1986) 22 A I R Lah 893 = 160 IC 513 = 17 
Lah 276=88 P L R 633. 
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sion Bench followed Surendranath J v. 
Manohar De,^ but tho case is really distin¬ 
guishable on the facts because tho cause of 
action arose after S. 69 came into operation. 
So that there was no question of saving an 
existing right. The matter has also been 
considered in the Madras High Court. The 
most recent ruling is A I R 1938 Mad 683,'’ 
when the question came before a Division 
Bench and the learned Judges differed and 
referred the matter to a third Judge. Ho 
took the view that S. 74 saved a suit which 
would otherwise have been barred l)y S. 69. 
So that two Judges out of three took the 
sanie view of S. 74 as I do, and the actual 
decision is in that sense. 

For the reasons which I have given, I 
am of opinion that this suit is not bar. 
red by S. 69, Partnership Act. We must 
therefore allow the appeal with costs, and 
remand the case to the lower Court to be 
tried on merits. 

Sen J.—I agree. 

N.S./r.k. Case remanded. 

5. S. Girdharilal Son and Co. v. B. K. Gorvdor, 
(1938) 25 A I R Mad 688=(1938) 2 M L J 44. 
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Broomfield and Macklin JJ. 

Gurushidayya Shantivirayya Kulkarni 
Accused — Applicant 

v. 

Emperor, 

Criminal Revn. Appln. No. 260 of 1938, 
Decided on 6th October 1938, from convic¬ 
tion and sentence passed by Sessions Judge, 
Belgaum. 

Criminal P. C. (1898), Sec. 197— Officiating 
kulkarni of village committing offence under 
S. 409, Penal Code, by using for bis own pur- 
pose money collected on account of land 
revenue'^Sanction of Government is not neces* 
sary. 

An officiating kulkarni of village is a public 
servant who is not removable from his office save 
with the sanction of the Local Government. But 
-where he has cemmitted an offence under Sec. 
409, Penal Code, by nsing for his own purpose, 
instead of sending to treasury, money collected on 
account of revenue, he cannot be said to be acting 
or purporting to act in tbe discharge of bis official 
duty and hence the sanction of the Government is 
not necessary for his prosecution: AIR 1930 Bom 
487 and AIR 1935 l^ang 263 (F B). Rcl, on : 
AIR 1927 Bom 432 and AIR 1937 Bom 160. 
Exyl. [P 64 C 1, 2] 
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B. G. Eao, Assistant Govt. Pleader — the sanction of Government was neces- 

for the Crown, sary before a revenue patil could be 
Broomfield J. — This is an application tried for embezzlement in connexion with 


for revision by Gurushidayya Shantivirayya 
Kulkarni who has been convicted of an 
offence of criminal breach of trust under 
Sec. 409, I. P. C., and sentenced to three 
months’ rigorous imprisonment. An appeal 
against the conviction was summarily dis¬ 
missed by the Sessions Judge of Belgaum. 
The applicant is the officiating kulkarni of 
the village of Mugbasav in the Sampgaon 
Taluka, and the only question that arises 
in this revision application is whether the 
proceedings against him are void and illegal 
because the sanction of Government was 
not obtained for the prosecution. Under 
S. 58, Bombay Hereditary Offices Act, an 
officiating kulkarni may be removed from 
office by the Collector but only with the 
previous sanction of the Provincial Govern- 
jment. He is therefore a public servant who 
is not removable from his office save by or 
with the sanction of the Local Government, 
and so far S. 197, Criminal P. C., applies. 
But the sanction of Government under 
that Section is only required for a prosecu¬ 
tion when a person is accused of an offence 
alleged to have been committed by him 
while acting or purporting to act in the 
discharge of his official duty. The offence 
here consisted in this, that the accused col¬ 
lected money on account of land revenue 
and, instead of sending it to the treasury, 
used it for his own purposes. 

It was held in 32 Bom L R 1134^ that 
a liquidator appointed under the Bombay 
Co-operative Societies Act, 1925, who mis¬ 
appropriated money which had come into 
his custody as liquidator, could not be said 
to be acting or purporting to act in the 
discharge of his official duty and that 
therefore he could be prosecuted for mis¬ 
appropriation without sanction under Sec. 
197, Criminal P. C. In my judgment in 
that case I have referred to several authori¬ 
ties both of our own High Court and the 
Madras High Court. In the argument of 
this case we have been referred to a recent 
decision of a Full Bench of the Rangoon 
High Court, AIR 1935 Rang 263,® to the 
same effect. 

1. Emperor v. Gulabmiya, (1930) 17 A I R Bom 

487=1930 Cr 0 1023=129 I 0 344=82 Cr L J 

281=32 Bom L R 1134. 

2. Emperor v. Maung Bo Maung, (1935) 23 A I R 

Rang 263=1985 Cr 0 964=157 I C 1034=36 

Cr L J 1272=13 Rang 540 (F B). 


his official duties. But the facts there were 
that the patil was accused of cheating in 
that he submitted a false report which he 
had to submit as patil. In that case then 
it could be said that he purported to act as 
a public servant. It may also be noted in 
connexion with this case that Government 
was not heard, no reasons were given for 
the decision on the particular point, and 
there was no real discussion of it. The 
learned advocate who appears for the 
applicant has drawn our attention to 39 
Bom L R 70* where it was held that sanc¬ 
tion under Sec. 197, Criminal P. G., was 
necessary for the prosecution of the presi¬ 
dent of a Taluka Local Board. The offences 
alleged against the accused in that case 
were forgery and embezzlement (Secs. 466 
and 409, I. P. 0.). The offence of forgery 
was in respect of an order passed by the 
accused as president of the Taluka Local 
Board directing certain work to be done. It 
was obvious therefore that the order in 
question purported to have been passed by 
him in his official capacity. So far as that 
offence was concerned, sanction under Sec. 
197 was indubitably necessary and that 
being so,this Court thought it unnecessary to 
examine the further question whether the 
other act alleged against the accused, i. e. 
the offence under S. 409, I. P. C., was also 
done or purported to be done by him in 
the discharge of his official duty. There is 
therefore nothing in this case which is 
inconsistent with the ruling in 32 Bom 
L R 1134.' We hold therefore that the 
sanction of Government was not necessary 
for this prosecution and discharge the rule. 

D.S./r.K. Buie discharged. 

3. Emperor v. Kalu Mahadu, (1927) 14 A I R 

Bom 432=102 1 C 342 = 28 Cr L J 634 = 29 

Bom L R 707. 

4. Emperor v. Rudragouda Rachangouda, (1937) 

24 A I R Bom 160=168 I 0 956 = 38 Or L J 

654=1 L R (1937) Bom 256=39 Bom IiR70. 
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Sen J. 

^aichand Lalchandshet — Defendant 

— Appellant. 

V. 

Tanihai — Plaintiff — Respondent. 

Appeal No. 255 of 1937, Decided on 16th 
March 1938, from decision of Dist. Judge, 
Nasik, in Appeal No. 319 of 1936. 

Civil P. C. (1908), Ss. 2 (2). 47 and 96 and 
O. 41, R. 5—Order of Appellate Court refusing 
to stay execution is not appealable. 

An order passed by Appellate Court under 0. 41. 
B. 6, refusing to stay execution is not appealable, 
as the order not being passed by Court executing 
the decree is not a decree within the meaning of 
•8. 2 (2): AIR 1921 Bom 208, Foil.; 12 Bom 279, 
Not foil. [P65C1] 

A. G. Desai — for Appellant. 

P. S. Joshi — for Respondent. 

Judgment. — The plaintiff-respondent 
^led a suit against the appellant in the 
'Court of the Second Class Subordinate 
-Judge at Yeola for a declaration and an 
injunction and succeeded. The defendant 
appealed to the District Court and that 
Court on an application being made to it 
passed the order, “Interim stay pending 
disposal of the application.” At the hear, 
ing of the application the plaintiff-respon- 
•dent’s pleader gave a purshis undertaking 
to rebuild the portion of the defendant’s 
building which had been ordered to be 
pulled down in the event of the lower 
Court’s decree being reversed in the appeal. 
He has also expressed his willingness to 
iurnish security up to Rs. 100 in token of 
the undertaking. In view of the purshis 
the interim stay order was vacated and the 
plaintiff-respondent was ordered to furnish 
the security before the lower Court. Against 
this order, the defendant has preferred an 
uppeal in this Court. 

The learned advocate for the plaintiff, 
respondent has raised a preliminary objec¬ 
tion that no appeal lies against the order 
of the District Judge. The order was passed 
under 0. 41, R. 6, and Sir Dinshah Mulla’s 
Note under that Rule in his latest edition of 
the Code of Civil Procedure shows that the 
Bombay view is that there is no appeal 
from an order by the Appellate Ceurt 
refusing to stay execution, such an orden 
not being a decree within the meaning of 
S. 2, Cl. 2 (f). The learned advocate for the 
respondent has relied on 29 Bom 71^ and 

1. Ramchandra v. Balmukuiid,(1904) 29 Bom 71 
=6 Bom L R 780. 
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45 Bom 241.^ The first of these cases 
related to an order refusing to stay execu¬ 
tion of a decree under S. 545, Civil P. C. of 
1882 (that Section corresponds to O. 41, 
R. 5), and it was held that such an order 
was not appealable. The main ground of 
this decision was that Sec. 244 of the old 
Civil P. C., corresponding to the present 
Sec. 47, came under the heading of the 
chapter dealing with the execution of 
decrees which had the title, “Questions for 
Court executing decree,” the opening words 
of the Section being, “The following ques¬ 
tions shall be determined by the order of 
the Court executing a decree.” It was held 
that as the District Court which had passed 
the order could not in any sense be des¬ 
cribed as the Court executing the decree, 
its order could not be said to be one made 
under S. 244. The chapter of the Civil 
Procedure Code in which the present S. 47 
is included is now headed, “Questions to be 
determined by the Court executing a decree,” 
and the questions referred to in sub-s. (l) 
of S. 47 are to be determined “by the Court 
executing a decree and not by a separate 
suit.” In this case, an older Bombay case, 
viz. 12 Bom 279,® was cited, wherein a 
Division Bench had held that an order by 
a District Judge under S. 645, Civil P. C. 
of 1882, refusing the stay of execution was 
a decree as defined in S. 2 and was there¬ 
fore appealable. That view was dissented 
from in 29 Bom 71.^ 45 Bom 241'^ dealt 
with a case of stay of execution under S. 47 
of the present Civil P. C. It was held that 
an order for such stay was not an appeal- 
able order. The'words which appear at the 
end of S. 224 (c) in the Code of 1882, “or 
to the stay of execution thereof,” have now 
been omitted in the present S. 47, and it 
was argued that the words had been omit¬ 
ted because they were considered unneces¬ 
sary. But their Lordships held that that 
could not be supposed to be the object of 
the Legislature, their view thus being that 
the omission was deliberate and was intend¬ 
ed to exclude orders regarding the stay of 
execution. In this case however no refer¬ 
ence was made to the earlier case, 12 Bom 
279,® or to the still earlier case, 12 Bom 30.^ 

2. Janardan Triumbak v. Martand Triumbak, 

(1921) BAIR Bom 208=59 IC 523=45 Bom 

241=22 Bom L R 1212. 

3. Mussaji Abdulla v. Damodardas, (1888) 12 

Bom 279. 

■ 4. Mahant Ishwargar v, Chudasama Manabhai, 

(1888) 12 Bom 30. 
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The Madras and Calcutta High Courts 
have apparently held that the words omit¬ 
ted may have been regarded as superfluous, 
for a plea that the execution of a decree 
should be stayed is equivalent to the plea 
that the decree should not be executed, and 
that it is thus a question “relating to the 
execution” of the decree. This view has 
also been taken by the Lahore High Court 
after a consideration of all the authorities 
on the point. It holds that an order stay¬ 
ing execution is one relating to the execu¬ 
tion of the decree in the same way that an 
order dismissing an application for execu¬ 
tion as time-barred is. In view of these 
decisions ^Ir. Desai for the appellant has 
contended that the earlier Bombay decision 
in 12 Bom 279,® which has not been ex¬ 
pressly overruled, should be followed rather 
than 45 Bom 241.® Apart however from 
the fact that 45 Bom 241® is the latest 
decision of our High Court and based on 
the present Civil Procedure Code, the 
application of the decision in 12 Bom 279® 
would raise more than one difficulties in 
the present case. In the first place, S. 47, 
8ub-s. (l), states: 

All questions arising between the parties to the 
suit in which the decree was passed, or their repre¬ 
sentatives, and relating to the execution, discharge 
or satisfaction of the decree, shall bo determined 
by the Court executing the decree and not by a 
separate suit. 

Granting for argument’s sake that the 
question whether execution should be 
stayed or not is a question relating to the 
execution, the present order has nob been 
passed by the "Court executing the decree,” 
but by the lower Appellate Court. That 
being so, it is not clear to me whether an 
order passed by the lower Appellate Court 
would fall within the definition of "decree” 
in sub-sec. (2) of S. 2, Civil P. C., under 
which a decree would include the deter¬ 
mination of any question within the mean¬ 
ing of S. 47. Secondly, S. 96 of the Code 
provides that: 

(1) Save where otherwise expressly provided in 
the body of this Code or by any other law for the 
time being in force, an appeal shall lie from every 
decree passed by any Court exercising original 
jurisdiction to the Court authorized to hear appeals 
from the decisions of such Court. 

Assuming that the order appealed from 
can be described as a decree, is it a decree 
passed by a Court exercising original juris¬ 
diction? That again appears to me to be 
doubtful as the District Court was seised of 
the subject-matter of its order as an Appel¬ 
late Court. I see therefore no sufficient 
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reason for following the earlier decision in 
12 Bom 279,® Following 45 Bom 241,® I 
hold that an appeal does not lie in the 
present case. The preliminary objection 
therefore prevails and the appeal is dis¬ 
missed with costs. The rule in Civil Appli¬ 
cation No. 788 of 1937 is discharged with, 
costs. 

D.S./r.k. Appeal dismissed. 
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FULL BENCH 

Beaumont C. J., Broomfield 
AND Norman JJ, 

Krishnadas Padmanahhrao Chanda^ 
varkar and another — Plaintiffs — 

Appellants. 

v. 

Vithoba Annappa Sketti and others — 

Defendants — Respondents. 
Second Appeal No. 717 of 1934, Decided 
on 2nd September 1938, from decision of 
Dist. Judge, Kanara at Karwar, in Appeal 
No. 58 of 1933. 

(a) Minor—Suit by minor to set aside decree- 
against him on ground of negligence of guar¬ 
dian is not barred by fact that one of minora 
after attaining majority had appealed against 
deeree (Per Broovifield J. in the Order of Refer¬ 
ence). 

Assuming that a suit lies by or on behalf of a 
minor to set aside a decree obtained against hi]x> 
on the ground of the gross negligence of his guar* 
dian ad litem, the right of suit would not be losb 
merely by reason of the fact that an appeal against 
the decree was brought by one of the zninors after 
attaining majority apart from any question of re» 
judicata 62 M L J (H R C) 6, Distinq. 

[P 68 C 1) 

(b) Evidence Act (1872), Sec. 44 — Minor*a 
right to challenge decree on ground of negli> 
gence of guardian, if part of substantive law,, 
is not destroyed by Sec. 44 (Obifer, Per Beavr- 
mont C. J.). 

’ Section 44 deals with defences open against a 
judgment in a prior suit relied on as res judicata; 
but if it be part of the substantive law that a 
minor can challenge a decree on the ground of 
negligence by his guardian, it must necessarily 
be open to him to attack the judgment on that 
ground without reference to S. 44. The Evidence 
Act does not destroy substantive rights : Vieto of 
Boys J. in A I R 1932 All 293 (F B)y Dissent. 

(p 70 0 a) 

❖ (c) Minor — Gross negligence of next 
friend or guardian ad litem in suffering 
decree cannot be basis for suit to set aside 
‘ decree against minor. 

Under English law an infant cannot eballen^ 
a decree properly passed against him on the ground 
that his guardian ad litem was guilty of grosa 
negligence in suffering the decree, and there is no 
reason why such a cause ol action should lie »u 
.British India. Hence, gross negligence apart from 
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fraud or collusion on tho part of the next friend 
or guardian ad Utem of a minor litigant cannot 
be made the basis of a suit to set aside a decree 
obtained against him : Case 2aio revietoed. 

[V 69G2;P70G1;P73C1] 

G. P. Murdeshwar — for Appellants, 

D. R. Manerikar — for Bespondeyits, 

Order of Eefererce 

Broomfield J, — In this case a decree 
was obtained against the appellants when 
they were minors and represented by the 
Deputy Nazir as guardian ad Utem. Before 
the decree in the suit was passed one of 
them attained majority and he hied an 
appeal against the decree which was un. 
successful. Thereafter the appellants brought 
a suit to set aside the decree on the ground 
of the gross negligence of their guardian. 
Nothing in the nature of fraud has been 
alleged. The lower Courts have dismissed 
the suit on a preliminary ground. They 
held that the suit is rendered incompetent 
by the fact that an appeal was filed by one 
of the present plaintiffs. It seems that the 
preliminary issue was framed at a late 
stage in the proceedings. It was in this 
form: “Are plaintiffs precluded from resort, 
ing to the alternative remedy by way of 
a separate suit?’' The Subordinate Judge 
who tried the suit merely held that they 
are precluded without giving reasons. He 
says : 

It is noticeable that thej filed an appeal against 
that decree which was however dismissed. They 
are thus precluded from resorting to the alterna. 
tive remedy by way of a separate suit. 

The greater part of the judgment of the 
learned District Judge is taken up with a 
discussion of the question whether this 
preliminary issue was really argued as dis¬ 
tinct from the question of res judicata. He 
held that it was, and his finding on the 
issue is expressed in this way: 

As out of the two remedies open to him. (i. e. 
the plaintiS who had attained majority), he had 
chosen one and got a decision in it, the present 
suit was obviously barred. It is not maintainable. 

We are informed by the learned advo. 
cates appearing before us that the decision 
of the lower Courts was really based on a 
dictum of Jackson J. in the Madras High 
Court in an unreported case, S. A. No. 1155 
of 1928.' The facts there were that a de¬ 
cree was obtained against a minor repre¬ 
sented by her guardian and the minor on 
attaining majority filed an appeal against 
that decree which was dismissed and sub¬ 
sequently sought to set aside the decree 
in a separate suit on the ground of the 

1. (1932) 62 M L J (N R C) 6. 
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guardian’s negligence. Jackson J. held that 
the suit was not maintainable. The judg. 
ment is not fully reported, but the learned 
Judge appears to have said : 

If a minor having become an adult brings an 
appeal and gets judgment from the Appellate 
Court, he cannot then sue to have the decree set 
aside on the ground of the guardian’s negligence. 

It may be mentioned that in the present 
case one of the plaintiffs concerned is still 
a minor and therefore tlie case cited may 
be distinguishable on the facts. Apart from 
that however, we are not prepared to accept 
the proposition that the present suit is 
barred by what has been described by 
learned advocates as the doctrine of elec¬ 
tion. In the first place, as the learned 
advocate for the appellants has pointed 
out, no question of election can properly be 
said to arise without any evidence to show 
that appellant 1 was aware that there 
were two courses open to him. Then again 
there is no question of approbate and re¬ 
probate. It is not as if the appellants had 
gained any advantage by their appeal. Nor 
is it a case of ratification. It cannot be said 
that the filing of an appeal by appellant I 
after he became a major in which he 
sought to get the decree set aside amounts 
to a ratification of that decree. 

The learned advocate for the respondents 
sought to support the judgment of the 
lower Courts on a different ground. His 
case is that the lower Court’s decree in the 
original suit having been confirmed by the 
Appellate Court, it becomes merged in the 
Appellate Court’s decree. The only sub. 
sistiqg decree is that of the Appellate Court 
and that is the only decree which can be 
set aside. But the appeal was filed by ap- 
pellant I when he was a major and there¬ 
fore it is contended it is not open to him, 
being a major, to bring a suit to set aside a 
decree which was obtained when he was a 
minor on the ground that it was obtained 
during his minority owing to the negligence 
of his guardian. The answer to this argu¬ 
ment seems to me.to be that assuming the 
facts alleged to be true—and that assump¬ 
tion we must make for the purpose of 
dealing with this preliminary point—the 
decrees were both obtained as the result of 
the gross negligence of the guardian during 
the minority of the appellants, one of 
whom in fact is still a minor. The judgment 
of the Appellate Court would naturally be 
based on the evidence in the trial Court. 
It should be noted that we are not at this 
stage concerned with any question of res 
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judicata. In the grounds of appeal in the 
former case it -was not alleged that the 
guardian had been negligent and the appel¬ 
lants’ case is that at that time appellant 1 
was not aware of the facts. Assuming that 
a suit lies by or on behalf of a minor to 
set aside a decree obtained against him on 
the ground of the gross negligence of his 
guardian ad litem, we do not consider that 
the right of suit would be lost merely by 
reason of the fact that an appeal was 
brought by one of the minors after attain¬ 
ing majority apart from any question of 
res judicata. We hold therefore that the 
finding of the lower Courts on this prelimi¬ 
nary point is wrong. In the ordinary way, 
we should send the case back to the trial 
Court for disposal of the other issues includ¬ 
ing the issue of res judicata. 

It has been suggested however that the 
plaintiffs have no cause of action in any 
case or rather that the suit which they 
have brought to set aside the decree is in- 
competent. This contention is based on a 
judgment of the learned Chief Justice in 
39 Bom L E 925^ where it was held that 
in the absence of fraud or collusion a minor 
cannot challenge in an independent suit 
the validity of a decree duly passed against 
him on the mqre ground of negligence of 
bis guardian ad litem however gross that 
negligence may be. The learned Chief Jus¬ 
tice relied upon 12 Gal 69,^ 38 All 452* and 
1 Lah 27® and expressed dissent from the 
contrary view taken in 22 Cal 8® and 54 All 
646.^ He pointed out that in the latter case 
the Court went largely on the ground that 
in England there is in a minor a substantive 
right to set aside a decree against him on 
the ground of negligence by the guardian 
and he said that he was not satisfied that 
such a right in fact exists. Apparently, no 
Bombay cases were cited before the learned 
Chief Justice and he says in the judgment 
“there appears to be no authority of this 

2. Auraj t. Dalpat, (1937) 24 A I R Bom 464= 
172 I 0 300 = I L R (1937) Bom 839 = 39 
Bom L R 925. 

3. Ragbubar Djal Sahu v. Bhikja Lai Missor, 

(1886) 12 Cal-69. 

4. Beni Frasad v. Lajja Ram, (1916) 3 A I R All 

324=35 I 0 63=38 All 452=14 A D J 438. 

5. Imam Din v. Faran Chand, (1920) 7 A I R 

Lah 417 = 65 I G 833=1 Lah 27=84 F L R 
1920. 

6. Lalla Sheo Churn Lai v. Ramnandan Dobey, 
(1895) 22 Cal 8. 

7. Siraj Fatma v. Mahmud Ali, (1932) 19 A I R 

All 293 = 138 I C 465 = 54 All 646 = 1932 
A L J 437 (F B). 


Court on the question.” We have however 
been referred to several cases of this Court 
which I may refer to in chronological 
order. 

In 15 Bom 594® the facts were th^e. 
An administration suit had been filed against 
executors on behalf of three infant plaintiffs 
and it was referred to the Commissioner 
to take accounts of the administration. 
The plaintiffs’ guardian withdrew his objec- 
tions to the defendant’s accounts and com. 
promised the suit. The Commissioner 
reported and a decree was made by con¬ 
sent. Subsequently one of the plaintiffs 
attained majority and he obtained a rule 
calling on the defendants to show cause 
why the proceedings in the Commissioner’s 
office should not be set aside. The Court 
held that the rule must be discharged and 
that the decree being regular in itself and 
on the face of it correct, could only be set 
aside either by review or by a suit. It was 
held therefore that a suit was competent 
in that case to set aside the decree. But it is 
to be noted that it does not appear to have 
been a case of mere negligence. Farran J. 
in his judgment says (page 698) : 

The allegations made by the plaintiff upon 
which he bases this application are in effect that 

his guardian.was coerced by the defendants 

to withdraw the .surcharges and objections which 
otherwise she might and could have substantiated. 

Further on he says, “he, (i. e. the plain- 
tiff) contents himself with simply alleging 
that the decree complained of has been 
obtained by fraud.” This case therefore 
does not really cover the point with which 
we are concerned. It has never been dis- 
puted that a suit lies to set aside a decree 
on the ground of fraud. The next case is 19 
Bom 671® which was decided by Farran J. 
sitting alone. The facts need not be referred 
to. In the course of the judgment at p. 576 
the learned Judge said : 

In truth a decree passed against an infant pro* 
perly represented is binding upon him like a 
decree passed against an adult, but it is open to 
the infant to impeach such decree by a separate 
suit in cases where his guardian has been guilty 
of fraud or negligence in allowing the decree to be 
passed against him. 

For the latter part of this proposition, 
reliance was placed on two cases, one being 
15 Bom 594,® which, as I have said, does 
not deal with negligence and the other 22 
Cal 8.® This is a decision of Trevelyan and 

a. Mirali Rahimbhoy v. Rehmoobhoy Habib- 
bhoy, (1891) 15 Bom 594. 

9, Gursandas Natha v. Ladkavaho# (1896) 1“ 
Bom 571e 
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Ameer Ali, JJ. They lay down the proposi. 
tion that gross negligence on the part of a 
next friend in the conduct of a suit brought 
on behalf of a person under a disability 
prevents the effect of the bar contained in 
S. 103, Civil P. 0., 1882, to the institution 
of a fresh suit by such person when the 
disability has ceased. The Court applied 
what it held to be the English rule of law 
on this point as being the law of equity and 
good conscience. In 24 Bom 547'® Banade J. 
who gave the judgment said (page 650) : 

It is only where fraud or negligence is proved 
on the part of the guardian of a minor that the 
right to bring a suit to set aside a previous decU 
sion can be olaimed by a minor or his administra¬ 
tor. In the Calcutta case (the reference is to 22 
Gal 8^) gross negligence was held proved and that 
has always been held to be a good ground like 
fraud or collusion to extend the protection of the 
Court in the interest of the minor. 

19 Bom 571® was also referred to as 
assimilating negligence of this sort with 
fraud. This decision was in 1900 and the 
point does not appear to have arisen again 
in this Court until quite recently when in 
40 Bom L E 127" it was held by Barlee 
and Mocklin JJ. that a minor has a right 
to avoid a decree which is obtained against 
him owing to gross negligence of his guar, 
dian whether such guardian is a guardian 
ad litem appointed by the Court or other 
guardian. There was no discussion of or 
reference to authorities. Barlee J. referred 
to the point as being 'clear law”. Both 
the Madras and Allahabad High Courts 
have taken the view that a person who 
has been impleaded as a minor defendant 
represented by a gnardian ad litem in a 
suit in which a decree was passed against 
him can institute a suit to set aside the 
decree on the ground of gross negligence 
apart from fraud or collusion : 45 Mad 425'® 
and 54 All 646.^ The latter case is referred 
to by the learned Chief Justice in 39 
Bom L E 925.® 

In 39 Bom L E 317,'® their Lordships 
of the Privy Council have pointed out that 
the provisions of Sec. 11, Civil P. C., are 
mandatory, and the ordinary litigant, who 
claims under one of the parties to the 

10. Hanmantapa v. Jivubai, (1900) 24 Bom 547= 

2 Bom L B 478. 

11. Sureshohandra v. Bai Iswari, (1938) 25 A I B 

Bom 206=174 I C 420=40 Bom L R 127. 

12. Punnayah v. Viranna, (1922) 9 A I R Mad 

273=70 I 0 668 = 45 Mad 426 = 42 M L J 

429. 

18. Venkata Seshayya v. Kotiswara Rao, (1937) 24 

A I R P C 1=100 I C 1 = I L R (1987) Mad 

268=64 I A 17=89 Bom L R 317 (P C). 
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former suit, can only avoid its provisions 
by taking advantugo of S. 44, Kvidonce Act, 
which defines with precision the grounds of 
such avoidance us fraud or collusion. Their 
Lordships said that it is not for the Court 
to treat negligence, or gross negligence, as 
fraud or collusion, unless fraud or collusion 
is the proper inference from the facts. 22 
Cal 8® and 45 Mad 425'® and two other 
Madras cases were cited and their Lord¬ 
ships said (page 321) : 

Their Lordships are not concerned to di.'Cuss the 
validity of these decisions, or the elusive dhtinc* 
tion between negligence and gross negligence, as 
they are satisfied that the principle involved in 
these cases is not applicable to suoh cases as the 
present one. The protection of minors against the 
negligent actings of their guardians is a special 
one. 

It cannot be said therefore that the cases 
referred to or the Bombay cases in which 
a similar view has been taken have been 
overruled. What has been decided in the 
Privy Council case applies to the ordinary 
litigant, and not necessarily to minors. It 
may be said however that the way in 
which the point is treated by their Lord, 
ships suggests some doubt in their minds 
as to the validity of the decisions even in 
the case of minors. 

We are impressed, if we may say so with 
respect, with the reasoning of the learned 
Chief Justice in 39 Bom L*E 925,® and we 
note that in none of the Bombay cases has 
there been a full discussion and considera. 
tion of the question. As I have pointed out, 
the first Bombay case was not a case of 
negligence at all, and the rule which has 
come to be adopted in this High Court 
seems really to be based on the supposed 
rule of English law for which the authority 
is 12 Cal 69.® Under the circumstances we 
think it desirable that the matter should 
be determined by a Full Bench of this 
Court, and we accordingly refer the follow¬ 
ing question : 

“ Whether gross negligence apart from 
fraud or collusion on the part of the next 
friend or guardian ad litem of a minor 
litigant can be made the basis of a suit to 
set aside a decree obtained against him”. 

The decision of this appeal must await 
the answer of the Full Bench to this 
question. 

OPINION 

Beaumont C. J. — The question sub. 
mitted to this Full Bench is : 

Whether gross negligeoce apart from fraud on 
collusioD on the part of the next friend or guar, 
dian ad litem of a minor litigant can be made the) 
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basis of a suit to set aside a decree obtained 
jagainst him. 

Looking at the matter apart from antho- 
-rity, and as one of principle and expediency, 
it seems to me that it is difi&cult to justify 
the suggested cause of action on any recog¬ 
nized principle. A plaintiff ■who brings a 
suit against a minor is bound to see that a 
guardian ad litem is appointed, and it is 
for the Court to satisfy itself that the per- 
son appointed is a proper person. But the 
plaintiff is not bound, and is not in a posi¬ 
tion, to see that the guardian ad litem 
■ carries out his duties properly, and if the 
guardian ad litem fails in his duty, it is 
difficult to see why the plaintiff who has 
proceeded in good faith in accordance with 
the rules of the Court should be deprived of 
the fruits of his judgment. If the cause of 
action exists, it must rest upon the peculiar 
anxiety of Courts to protect an infant who 
cannot protect himself. But it must be 
recognized that such regard for infants can 
only be exercised at the expense of finality 
in suits against infants, and at the cost of 
some injustice to an innocent plaintiff or 
persons claiming through him. To say, as 
some Judges have done, that it is just and 
equitable that a minor should not suffer by 
the negligence of his guardian is to regard 
only one side of Jihe picture. The question 
has led to a good deal of difference of 
opinion in the High Courts in India, and 
I will notice the authorities shortly. 

The first case is that in 12 Cal 69^ in 
which two Judges of the Calcutta High 
Court held that a minor could not set aside 
a decree in a substantive suit for that pur. 
pose on the ground merely of gross negU. 
geoce on the part of his guardian ad litem. 
In 22 Cal 8** in which 12 Cal 69* was not 
referred to, two other Judges of the Cal¬ 
cutta High Court took a contrary view, 
basing their opinion largely on the English 
case in (1874) 18 Eq 573.The actual 
decision in 22 Cal 8® was that a judgment 
obtained against a minor owing to the gross 
negligence of his next friend could not be 
relied on as res judicata, a decision which 
seems inconsistent with the decision of the 
Privy Council to be referred to hereafter. 
There does not appear to be any author!- 
tative ruling of the Calcutta High Court 
reconciling these two conflicting views. In 
the Madras High Court, it was held by a 
Division Bench in 45 Mad 425^* that a 

14. la ro Hoghton : Hoghton v. Fiddey, (1874) 
18 Eq 573=43 L J Oh 768=22 Vi R 854. 
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minor could file a suit to set aside an 
ex parte decree against him on the ground 
of gross negligence on the part of his guar¬ 
dian ad litem. The Court disagreed with 
the views expressed in 12 Cal 69,® and 
relied on the English case in (1874) 18 Eq 
573.^^ In the Lahore High Court there has 
been a conflict of opinion. In 1 Lah 27® it 
was held that negligence on the part of the 
guardian ad litem was not enough to entitle 
a minor to challenge the validity of a 
decree, and in A I E 1928 Lah 674’® the 
contrary view was taken. In Patna also 
there have been conflicting decisions. In 
the Allahabad High Court there was also 
a conflict of authority, but in a recent Pull 
Bench case, 54 All 646,^ the Court decided 
that gross negligence on the part of the 
guardian ad litem was sufficient to enable a 
minor to challenge a decree. The leading 
judgment in that case was given by Sulai- 
man J., as be then was, who entered upon 
an exhaustive review of all the cases. I 
think that his judgment was based mainly 
on the view that this form of action is 
allowed under English law. He says (at 
page 659) : 

That in England gross negligence [on the part] 
of the guardian is a good ground for the avoidance 
of a decree against a minor cannot be doubted, 

and he took the view that there was no 
reason why the English law should not be 
applied to India. Sen J. agreed with Sulei¬ 
man J., but Boys J., in a dissenting judg¬ 
ment, considered that such an action 
would not lie by virtue of S. 2 and Sec. 44, 
Evidence Act. That view cannot, I think, 
be supported. Sec. 44, Evidence Act, deals 
with defences open against a judgment in a 
prior suit relied on as res judicata ; but if 
it be part of the substantive law that a 
minor can challenge a decree on the ground 
of negligence by his guardian, it must 
necessarily be open to him to attack the 
judgment on that ground without reference 
to S. 44, Evidence Act. The Evidence Act 
does not destroy substantive rights. I now 
come to the Bombay cases. In 19 Bom 571® 
a minor alleged that there was error on the 
face of the decree because liberty was not 
reserved to him to challenge the decree 
after attaining his majority. Farran J. re¬ 
jected that claim. There is a dictum in the 
judgment based on 22 Oal 8® to the effect 
that it is open to a minor to impeach a 
decree by a separate suit in cases where his 

15. Fazal Din v. Md. Shafi, (1928) 15 A I R 
674=108 I C 63. 
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guardian has been guilty of fraud or negU. 
gence, but that is no more than a dictum. 
In 24 Bom 547'® a Division Bench referred 
to the case in 22 Cal 8® with approval, but 
as no negligence by the guardian was 
proved, it was uot necessary to decide 
what would have been the effect of any 
such negligence. Similar observations apply 
to the decision in 9 Bom L R 1099.'® In 
45 Bom 648,'^ it was held by a Division 
Bench that the Court under its inherent 
jurisdiction could set aside an order dis¬ 
missing an appeal by a minor for default. 
The judgment appealed from was challenged 
on the ground that the guardian ad litem 
had become insane, but the Court held that 
it was not necessary to consider the con. 
duct of the guardian since a proper case for 
netting aside the order in default had been 
made out. The case therefore is not a deci- 
eion upon the present question, though it is 
to be noted that both the Judges referred 
with approval to the case in 22 Cal 8.® 

In 40 Bom L R 127," which came 
before a Division Bench consisting of 
Barlee and Macklin JJ., the plaintiffs sued 
to set aside a decree passed against their 
father as manager of the joint family of 
which they were members on the ground 
of his negligence. The trial Court held that 
the plaintiffs were sufficiently represented 
in the former suit by the father as manager 
of the joint family and that the matter was 
res judicata. In appeal the High Court sent 
the matter back to the lower Court for 
disposal on merits, and expressed the fol¬ 
lowing opinion (page 130) : 

It is clear law that a minor has a right to sue 
to void a decree whioh is obtained against him 
owing to gross negligence of his guardian, and the 
rule would apply whether the guardian be a guar* 
dian ad litem appointed by the Court, friend, or 
even the Hindu law guardian, i. e. his father. 

I am unable to agree with this decision. 
It was not a case of a guardian ad litem, 
and is therefore not strictly in point on 
this reference, but 1 can see no reason why 
a minor member of a Hindu joint family, 
who is not a party to a suit because he is 
sufficiently repr^ented by the manager, 
should have* any better right to set aside 
the decree than an adult member of the 
family, who is also represented by the 
manager. On any view of the matter, the 
case seems to me to be an unwarranted 
extension of the principle that a minor can 

16. Vishnu Narayan v. Dattu Vasudeo, (1907) 9 
Bom L R 1099. 
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set aside a decree against him on the ground 
of misconduct of his guardian ad litem. In 
39 Bom L R 925,“ the matter came before 
me in second appeal. In the suit, the plaintiff 
challenged a dqcreo on the ground that it 
had been passed against him when a minor 
and that his guardian ad litem had been 
guilty of gross negligence. The suit had been 
decreed in the lower Courts, but in second 
appeal I held that the suit did not lie. I 
thought that the oases in which it had been 
held that such a suit lay were based on a 
misoonoeption of English law. This appears 
to be the only actual decision of the Bom- 
bay High Court upon the question at issue, 
but it is to be noticed that the earlier 
Bombay cases were not referred to. Had 
they been cited, I should probably have 
referred the case to a Full Bench. 

The only case in which this question has 
been referred to in the Privy Council is 
that in 39 Bom L R 317.'® In that case the 
Privy Council held that the principle of 
S. 44, Evidence Act, could not be extended 
to cases of gross negligence and that if a 
judgment were relied on as res judicata, it 
could not be challenged on the ground that 
it had been obtained by negligence, which 
is not a matter referred to in S. 44. Their 
Lordships cited some of the cases on the 
present question to which* I have referred 
and made these observations (page 321) : 

Their Lordships are not concerned to discuss 
the validity of these decisions, or the elusive dis¬ 
tinction between negligence and gross negligence, 
as they are satisfied that the principle involved in 
these cases is not applicable to such cas^ as the 
present one. The protection of minors against the 
negligent actings of their guardians is a special 
one, and in these cases the plaintifi in the second 
suit was also the plaintiff in the former suit, 
although in the earlier suit be or she had sued 
through a guardian. 

The question at issue therefore has not 
been determined by the Privy Council. The 
result of the Indian authorities appears to 
me to be that — although there is a consi¬ 
derable difference of opinion amongst High 
Court Judges in India — there is a prepon¬ 
derance of authority in favour of the view 
that a minor can challenge a decree in a 
separate suit on the ground that such 
decree was passed against him owing to the 
gross negligence of his guardian ad litem. 
The learned Judges however who take this 
view appear to me to base their judgments 
on the consideration that such an action 
lies under English law and that there is no 
reason why the principles of English law 
should not be incorporated into India. I 
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therefore propose to consider the question 
whether the suggested action does lie under 
English law. I may say at once that I have 
succeeded in finding no reported case in the 
English Courts in which such an action has 
ever been brought, but there are references 
to the question in certain text books. In 
Simpson on "The Law of Infants” (Edn. 4, 
p. 324) it is stated that : 

Subject to what has been said above, an infant 
defendant is as much bound by a judgment or 
order of the Court as an adult ; but ho may set it 
aside for fraud, negligence, error, or new matter. 

The learned author then discusses cases 
of fraud, error, and new matter, but says 
nothing further about negligence. In Seton’s 
"Judgments and Orders” (Edn. 7, p. 939) it 
is stated : 

But under extraordinary circumstances (as of 
fraud, gross n^ligence, error, or new matter), an 
infant plaintiff has been allowed to show cause 
against a decree dismissing his bill ; and this 
applies to infant defendants also. 

The cases referred to in support of this 
proposition are (1726) 2 P Wms 401^® at 
p. 402 and (1805) 2 Sch & Lef 280^® at 
p. 292, neither of which seems to me to 
have any real bearing on the question at 
issue. In Edn. 2 of Halsbury’s Laws of 
England, Vol. 17, page 708, it is stated in 
Para. 1456, which deals with judgments 
obtained in a suit in which an infant is 
plaintiff represented by his next friend, 
that : 

An infant plaintiff is as much bound as an adult 
by a judgment or order in the cause, even though 
there may have been irregularities in the conduct 
of it, unless there has been fraud or gross negli. 
gonce on the part of his next friend, 

and the authority cited for that proposition 
is (1874) 18 Eq 673.'* But in Para. 1464, 
which deals with the effect of a judgment 
against an infant, it is stated that "an 
infant may bring another action to impeach 
the judgment on the ground of fraud or 
collusion” — no reference being made to 
gross negligence. It seems difficult to justify 
a distinction in this connexion between a 
judgment obtained by or against an infant. 
I now turn to the case in (1874) 18 Eq 
573'* which is relied on by the Courts in 
India as an authority for the view that the 
action in question lies under English law. 
In that case the infant petitioner was a 
daughter of Lady Hoghton who had died, 
having appointed a Colonel Blackburn and 
a solicitor named Fiddey as executors and 
trustees. After her death a bill was filed in 

18. Napier v. Lady Effingham, (1726) 2 P Wms 
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the name of the infant children against 
Colonel Blackburn and Mr. Fiddey and an 
adult child, charging Fiddey with misapplU 
cation of the assets of the testatrix, and 
seeking an administration order. An admu 
nistration suit was then started by sum¬ 
mons on behalf of the infant children 
against Blackburn and Fiddey, and in 
December 1867 an administration decree 
was made in this suit, but the order waa 
never carried into Chambers. At the samn 
time an order was made staying proceedings 
in the first suit. Fiddey died in the yeax 
1872. The petitioner prayed that she might 
be at liberty to exhibit a bill or a supple¬ 
mental bill in the nature of a bill of review 
with respect to the misapplication of the- 
trust funds by Fiddey stated in the peti¬ 
tion, with a view apparently to making 
Colonel Blackburn liable. It does not appear 
exactly what relief was sought by the sup¬ 
plemental bill, but .presumably it was 
either to remove the stay order in the first 
administration suit, or for liberty to prose¬ 
cute the decree made in the second suit and 
to introduce new matter. As far as I can 
see, there was no question of setting aside 
any decree made against an infant since no 
such decree had been passed. And even if- 
leave had been given to bring an action to 
set aside a decree, it does not appear what 
was the result of the action. The learned 
Vice-Chancellor, Sir R. Malins, doubted if 
leave to file a supplemental bill was neces¬ 
sary, but gave leave in case it was neces¬ 
sary. He started his judgment by saying 
(page 576): 

The questioD which I have to decide is, whether 
this iafant, on whose behalf a decree was taken by 
consent in 1867, is to suffer by any negligence ov 
want of knowledge on the part of her then next 
friend. 1 am clearly of opinion she cannot be called 
upon to endure that inconvenieuce. 

It is of course deplorable that a minor 
should suffer for the negligence of his next 
friend ; it is also deplorable that an adult 
litigant should suffer by the fraud or negli¬ 
gence of his legal adviser, but that does not 
entitle him to set aside a decree obtained 
against him in good faith. If it be the law 
that it is open to an infant to challenge a 
decree passed against him on the ground of 
the negligence of his guardian ad litem, it 
seems extraordinary that no case on the 
subject is to be found in the books. The 
Courts in England no doubt exercise great 
care in the appointment of a guardian ad 
litem, but it is too much to suppose that no¬ 
guardian has ever fallen short of his duty. 
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25 years practice at the Chancery Bar, I 
never myself came across such an action. 
The coQclusioD I come to is that under 
English law an infant cannot challenge a 
decree properly passed against him on the 
ground that his guardian ad litem was 
guilty of gross negligence in suffering the 
decree, and if that is so, 1 can see no reason 
why such a cause of action should lie in 
British India. All the Judges in India who 
take the view that such a cause of action 
does lie seem to me to base their opinions 
on a misconception of the English law on 
the subject. I think also that they under, 
rate the danger and inexpediency of des¬ 
troying the finality of decrees duly obtained 
in suits against minors. I therefore answer 
the question propounded in the negative. 

Broomfield J. —I have mentioned the 
more important Indian cases bearing on 
the question referred in my referring judg¬ 
ment. Mr. Murdeshwar for the appellant has 
cited two other Bombay cases, 9 Bom L B 
1099^® and 45 Bom 648,^^ and has point¬ 
ed out that the Patna High Court, which 
formerly took a different view, has now 
followed 22 Cal 8® and 54 All 646.^ 

In most, if not all, of the cases in which 
any reasons have been given the proposi- 
tion that gross negligence on the part of 
the next friend or guardian ad litem of a 
minor entitles him to bring a suit to set 
aside a decree obtained against him is said 
to be based upon the English law. The 
first question that falls to be considered is 
therefore what is the English law. In 22 
Cal 8® which appears to be the earliest 
authority in support of this proposition and 
is followed in practically all the oases which 
take that view, reliance was placed on cer¬ 
tain passages in " Macpherson on Infants" 
and "Simpson on the Law of Infants", but 
the only judicial authority cited was (1874) 
18 Eq 673.** I think I am right in 
saying that this case and (1747) 3 Atk 626^® 
are the only English cases which have 
been referred to in any of the cases cited in 
argument. 

(1747) 3 Atk 626,2® decided by Lord 
Hardwicke in 1747, is commonly cited in 
the text books as authority for the general 
rule that a minor is as much bound by a 
decree as an adult. Lord Hardwicke said, 
no doubt, ** unless gross laches, or fraud 
and collusion, appear in the procheim amit 

ao. Gregory v, Molesworth, (1747) 3 Atk 626= 26 
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bill.” But it cannot bo seriously suggested 
that this cose is any authority for liolding 
that according to English law an infant 
can or ever could bring a suit to set aside 
a decree on the ground of the negligence of 
his next friend or guardian ad litem. 

It used to be the practice in England, in 
the days of the old procedure, when decrees 
were passed against infants, to give thorn 
six months after they camo of age to show 
cause against the decree; and the infant 
might then put in a new answer and 
examine witnesses to prove his defence, 
which might be different from what it was 
before : see the note at the end of the 
report in (1726) 2 P Wms 401.*® Some¬ 
times, as in the case just mentioned, a 
similar privilege was accorded to an infant 
plaintiff whose cause had been mismanaged. 
But obviously this is something very 
different from bringing a suit to set aside a 
decree. What the English Courts did was 
to reserve to an infant the right to a fair 
hearing before the decree became final. 
But this practice has never been trans¬ 
planted to India. Farran J. said in 19 Bom 
571® that the right given to infants by 
Courts of Equity in England to show cause 
against a decree within six months of 
attaining majority has not been preserved 
to them by the Code of Civil Procedure ; 
and even apart from authority it is evident 
that this is so. 

In (1874) 18 Eq 573** the facts were, 
very briefly, these: Two suits were filed 
on behalf of infants against their trustees, 
one charging one of the trustees with mis¬ 
appropriation and seeking administration, 
the other an ordinary administration suit. 
In the first suit an order was obtained 
staying all further proceedings, ostensibly 
on the ground that it was not for the bene¬ 
fit of the infants. In the second suit the 
usual administration decree was made, but 
(owing to the " gross and inexcusable neg¬ 
lect of duty” on the part of the next friend) 
it was never " carried into chambers, " 
which means that no further step was taken, 
although apparently it remained a good 
decree. The trustee against whom allega¬ 
tions had been made, and who had in fact 
misappropriated the greater part of the 
trust funds, died insolvent; and after his 
death, seven years after the date of the 
administration decree, one of the infants by 
a new next friend sought by "a bill or 
supplemental bill in the nature of a bill of 
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review” to carry on the administration 
suits with a view to making the other 
trustee liable. The leave of the Court was 
sought for filing the bill. Malins V. 0. 
thought that it could probably have been 
filed without leave, but anyhow he granted 
leave, and in the course of his judgment 
he said (page 576): 

.... the proposition that an infant of tender 
years may have her whole fortune wrecked by the 
neglect of her next friend is so monstrous that 
I cannot pay attention to it. She is entitled to 
have a next friend who is diligent and will pro* 
tect her interests. 

In this case then there was no decree 
sgainst the infants. There was in fact a 
decree in their favour for administration, 
and though nothing had been done to 
enforce it for seven years, there is no sug¬ 
gestion that it had become incapable of 
execution. The infant by a new next friend 
was allowed to re-open the proceedings, 
not evidently in order to avoid the decree, 
but to make it effective. Here again there 
was obviously no recognition of any right 
to bring a suit to set aside a decree. In 
Seton’s Judgments and Orders (Ch. 38, S. 2, 
page 939 of Edn. 7), this case is cited as 
authority for the proposition that an infant 

is not to suffer by negligence or want of 
knowledge on the part of his next friend 
and may impeach a judgment founded on 
«rror on the facts.” But this seems to be 
rather an inference from the Vice-Chan¬ 
cellor’s general observations than from 
anything actually decided in the case. 

The statement in 22 Cal 8® at p. 12 that 

accoiding to the law as administered in Bngland, 
the gross negligence of his next friend would 
entitle an infant to obtain the avoidance of pro¬ 
ceedings undertaken on his behalf 

appears therefore to be a rather mislead¬ 
ing generalization. At any rate there is no 
support either in English cases or in Eng¬ 
lish practice for the proposition that the 
negligence of his next friend or guardian ad 
litem entitles a minor to bring a suit to 
avoid a decree against him. In fact I think 
one must go further. The infant's right in 
English law seems to be no more than the 
complement of the Court’s duty to protect 
his interests. This duty, no doubt, has been 
recognized by the Courts, as for instance in 
(1726) 2 P Wms 401,^® which was approv¬ 
ed by the House of Lords, and the rules of 
Court were adapted as far as possible to 
fulfil that duty. But then, as Sulaiman J. 
pointed out in 54 All 646,^ there was no 
stereotyped and statutory rule of res judi¬ 
cata to be considered. One cannot deduce 
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from the English law that a minor has or 
had any substantive right in this con. 
nexion of so definite and far-reaching a 
nature that the Courts of this country were 
entitled to say : ‘ This right is based on 
equity and good conscience; we will adopt 
it and apply it here ; the remedies given 
by the English law are not available or not 
effective here, but that is only a matter of 
procedure ; the right cannot be made effec¬ 
tive in this country unless the minor is 
freed from the bar of res judicata and allow¬ 
ed to bring a suit to set aside the decree 
against him; we must assume therefore 
that he has a right to bring such a suit.’ 

Whether such an assumption would have 
been justified if there had been in a minor 
a substantive right to avoid proceedings is 
another matter. It cannot be justified if 
there is no such substantive right. As the 
learned Chief Justice pointed out in 39 Bom 
L R 925^ agreeing in that respect with 
Sulaiman J. in 54 All 646,^ S. 11 of the 
Code would be no obstacle if there were a 
substantive right in a minor to avoid a 
decree. But if the right which has been 
borrowed from the English law is merely 
a right to reopen or review proceedings, 
and the supposed substantive right of suit 
is merely invented because the English 
remedy is not available, there is no means 
of getting rid of the bar of res judicata 
except by saying that gross negligence is 
the same as fraud, which it is not, or by 
arguing, as Sulaiman J. does in 54 All 646,^ 
that a minor represented by a negligent 
guardian is to be treated as though he was 
not represented at all. Although I was at 
first in some degree attracted by this 
ratio decidendi, I think it will not bear 
close examination. The question whether 
minors are properly represented and whe¬ 
ther decrees obtained against them are 
legally valid or not cannot without risk of 
hopeless confusion, be left to depend on 
"the illusory distinction between negligence 
and gross negligence,” and that is what it 
would really come to. 

I was also inclined at first to doubt 
whether it is not too late in the day to 
question the existence of a right which has 
been assumed, to exist in so many cases. 
But it is only quite recently that there^ has 
been anything like unanimity in the views 
of the High Courts on the point; in our own 
High Court. 22 Cal 8® has been approv^ 
without any serious examination of tM 
basis of the minor’s supposed remedy by 
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Bait (which indeed has not been directly in 
issue in any of the Bombay cases before 
39 Bom L H 925^) and the authority of 
that Calcutta case must certainly be said 
to be shaken to some extent by the Privy 
Council judgment in 39 Bom L R 317.^® 
I agree that the question should be answered 
in the negative. 

Norman J. —I ^ree, although with some 
hesitation, that the question referred to us 
should be answered in the negative. My 
hesitation is due to the fact that, although 
the oases decided in India do not agree 
whether a minor has the right to set aside 
by a subsequent suit a decree obtained 
against him owing to the gross negligence 
of his guardian, all the cases hold that the 
minor has some remedy. In 12 Cal 69^ it 
was held obiter that the minor’s proper 
remedy was by way of review of judgment, 
and all the cases which hold that the minor 
has no right to institute a fresh suit are 
bounded on this decision. The other set of 
cases beginning with 22 Cal 8^ holds that 
■a minor has a right to hie a separate suit 
and some of them, but not all, hold that 
he may also proceed by way of review on 
judgment. But as pointed out by Sen J. in 
64 All 646^ it is now doubtful, owing to 
the decision of the Privy Council in 3 Lah 
127,*^ whether a remedy by way of review 
is open to a minor. Therefore, although the 
question whether a minor has a remedy by 
way of review is not strictly before us, 
I cannot but be conscious that a negative 
answer to the question now propounded 
will probably shut out a minor whose 
interests have been neglected by his guar¬ 
dian from any relief other than a suit for 
damages against the guardian. 

Looking at the matter apart from autho¬ 
rity, I respectfully agree with my Lord the 
Chief Justice that the disadvantages of 
allowing a minor, who has been properly 
represented, to re-open a decree obtained 
against him much outweigh the advantages. 
Apart from the consequences which an 
innocent plaintiff may suffer, the re-open¬ 
ing of a decree may also affect the rights of 
third parties who are entitled to the Court’s 
protection as much as minors. If the decree 
is set aside, it follows that all dealings with 
the suit property after the decree, and all 
eal^ in execution under the decree, must 
also be set aside. This might result in a 
general diminution of the price bid for land 
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sold by Court under a decree against a 
minor, and so the recognition of a minor's 
rights to re-opeu a decree, though working 
for the benefit of particular raiuors would 
not be for the benefit of minors as a class. 
I have looked at all the cases in which a 
minor was successful in re-opening a decree 
obtained against him and I cannot find that 
in any of them was the right of third par¬ 
ties considered, since in each case the per¬ 
son to suffer by the re-opening of the decree 
was the decree-holder himself. 

As pointed out by my Lord the Chief 
Justice, the Bnglish law on which all the 
cases in India are founded is by no means 
clear. Lord Hardwicke’s dictum in (1747) 
3 Atk 626,^® referred to in 12 Cal 69,^ is 
merely obiter. Moreover, it may be doubt¬ 
ful whether a dictum in an English case 
decided in the year 1747 can have any 
application in India today where special 
and careful rules have been made for the 
protection of the rights of minors in civil 
actions. (1874) 18 Eq 573^* is difficult 
to follow because the facts are not fully 
given. But it is clear as pointed out by my 
Lord the Chief Justice that the minor 
neither asked nor was allowed to re-opeu a 
decree passed against him. This case also 
is more than 60 years old. It is therefore 
by no means clear that the right allowed 
to a minor by the Indian decisions would 
be granted to him under the present day 
English law. 

Order 32, Civil P. C., prescribes elabo¬ 
rate rules to secure the proper representa¬ 
tion of minors in civil actions, and it is my 
experience that Civil Courts are more prone 
to excuse negligence on the part of minor’s 
next friend or guardian ad litem than on 
the part of an adult litigant. I therefore 
think that in the absence of a binding deci¬ 
sion of this Court we should in the interest 
of finality in litigation and in the interest 
of third parties who may obtain rights as 
a result of decrees passed against minors, 
answer the question propounded to us in 
the negative. 

D.S./r.K. Answered in negative. 

A. I. B. 1939 Bombay 7S 
Broomfield and Norman JJ, 
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(a) Civil P. C. (1908), S. 48—Starting point 
of limitation — Decree executable after hap* 
pening of contingency — Time does not run 
until contingency occurs. 

In cases where the decree grants more than one 
relief, time under Sec. 48 begins to run against all 
the reliefs from the date of the decree ‘.AIR 
1917 P C 85 and AIR 1927 P C 73, Applied; 
AIR 1926 Mad 20, Ref; 36 Bom 368, Held no 
longer good Into. [P 76 C 2] 

But in the case of a decree not executable, 
except on the happening of a particular contin. 
gency, time will not begin to run under Sec. 48 
until that contingency occurs : A I R 1921 P C 
31 and AIR 1926 Mad 20, Applied. [P 78 C 1] 

(b) Religious Endowments—Managing Com¬ 
mittee—Scheme authorizing secretary to bring 
suits with chairman's sanction—Court can per¬ 
mit chairman to institute proceedings. 

The right to bring a suit or to take other legal 
proceedings on behalf of an idol is by law vested in 
a shobait or manager: 32 Cal 129 (P C), Pel. on. 

[P 78 0 2] 

Where a committee of management has been 
appointed and the rules framed under the eame 
provide that secretary is to file suits with the 
sanction of the chairman, the Court can still per¬ 
mit the chairman to bring a suit or file adarkhast 
on behalf of the committee. [P 78 0 2] 

(c) Limitation Act (1908). S. 15—Applicabi¬ 
lity to S. 48, Civil P. C. (Obiter.) 

On general principles S. 15 applies so as to ex¬ 
tend the period prescribed by Sec. 48, Civil P. 0.: 
AIR 1922 Mad 268 and AIR 1918 All 216, 
Considered. [P77C2] 

R. A. Jahagirdar — for Appellant, 

B. D. Belvi — for Bespondent. 

Broomflold J, —This is a second appeal 
in execution proceedings. The material 
facts are as follows: In 1912 there was a 
suit brought by two panchas of a certain 
temple against two persons claiming to be 
yahiwatdars of the temple to recover 
moneys alleged to have been wrongfully 
appropriated. A decree for the sum of Rs. 
3693 and interest was passed against the 
two defendants. It directed that the amount 
should be recovered first from defendant 1 
by taking all legal steps against him and 
the balance if any was to be recovered 
from defendant 2. This decree was substan¬ 
tially confirmed in appeal by the District 
Court and the High Court. But the High 
Court directed that execution should be 
stayed until a receiver was appointed in a 
suit under S. 92, Civil P. C., relating to the 
same temple which had been filed in 1917 
and was then pending. The date of the 
High Court decree was 12th March 1918. 
The charity suit was decided in April 1922 
and a committee of management was ap¬ 
pointed some time after 29th June 1922. 
Steps to recover the money from defen. 
dant 1 having failed, the darkhast which 


has given rise to this appeal was filed by 
the chairman of the managing committee 
on 8th June 1934, against the two brothers 
of defendant 2 (who had died in the mean, 
time). 

The objections taken to the darkhast 
were (l) that it was barred under Sec. 48, 
Civil P. C., being more than twelve years 
from the date of the High Court decree, 

(2) that the chairman of the managing 
committee was not competent to present 
the darkhast, the rules framed under the 
scheme providing that the secretary was to 
file suits with the sanction of the chairman 

(3) that defendant 2 was joint with his 
brothers, and as the property claimed in 
the darkhast had not been attached in his 
lifetime, it had passed by survivorship to 
the present defendants. Both the lower 
Courts have held against the objectors on 
the first and third points, although they 
differed as to the extent of the property 
liable to be proceeded against. The trial 
Court dismissed the darkhast on the ground 
that it ought to have been presented by the 
secretary. In appeal the Assistant Judge 
differed and ordered that the darkhast 
should proceed against the deceased defen. 
dant 2’s one-third share in the property. 

On the question of limitation the lower 
Courts have relied on 36 Bom 368^ where 
it was held that the execution and appli¬ 
cation contemplated by Sec. 48 relate to a 
decree which is executable at that date in 
respect of the application made and execu¬ 
tion sought, that the twelve years period 
prescribed by the Section runs only from 
the date when the decree becomes in all its 
parts ripe for execution and that conse¬ 
quently when a decree directs the recovery 
of a mortgage debt by sale of the mortgage 
property and in case of deficit from other 
properties and from the defendants per¬ 
sonally, time runs in respect of the latter 
relief from the date of sale and not from 
the date of the decree. The Calcutta High 
Court took a different view in 22 C W N 
145^ and held that in the case of such 
combined mortgage decrees time runs iu 
respect of all the reliefs from the date of 
the decree. The Privy Council on ap^poal 
affirmed the decree of the Calcutta High 
Court. Since then the M adras High Court 

1. Narhar Baghunath v. KrishnajiGovind, (1912) 

86 Bom 368=15 I 0 822=14 Bom L R 381. 

2. Ehiilna Loan Co. v. Jnanandra Nath 

(1917) 4 A I R P 0 85=46 I 0 436=22 OWN 

146 (P 0). 
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in two cases, 48 Mad 846* and 50 Mad 5,* 
has laid down the law in this sense and 
treated 40 Mad 989,* a Full Bench case 
which took the same view as 36 Bom 368,^ 
as impliedly overruled. In 22 C W N 145* 
their Lordships did not give reasons and 
apparently the case is not reported in the 
authorized reports. But they affirmed the 
judgment of the Calcutta High Court and 
therefore presumably approved of the rea¬ 
soning, and they have applied the same 
principle in 64 Cal 500.® It was held there 
that the 12 years within which a mortgage 
decree can be enforced against the mort¬ 
gagor personally runs from the date of the 
final decree, not from the time when the 
deficiency is ascertained by the sale of the 
mortgag^ properties. Lord Phillimore said 
(page 505) : 

.... It is suggested on his (appellant's) behalf, 
that he could not have a personal decree till all 
the mortgaged properties had been exhausted by 
sale. This is true, but it does not mean that he 
could first wait till just short of 12 years before 
selling and then take another period just short of 
12 years for a personal decree. 

This was a case under Art. 183, Limi- 
tation Act, and not under S. 48, Civil P. C., 
but I do not see that that makes any differ, 
ence to the principle. In view of the 
authorities to which I have referred, we 
are of opinion that 36 Bom 368^ can no 
longer be regarded as good law. 

lu one respect the present case is distin¬ 
guishable from all those which have been 
cited, viz. by reason of the fact that the 
High Court in confirming the decree in 
second appeal stayed execution until the 
appointment of a receiver in the suit under 
S. 92. It has been held that S. 15, Limi¬ 
tation Act, does not in any way control the 
operation of S. 48, Civil P. C. This view 
was taken in 45 Mad 785.^ The learned 
Judges who decided that case differed as to 
the grounds of their decision. Spencer J. 
went on the ground that "prescribed” in 
S. 15 means prescribed by the Limitation 

8. Sbuja*ul-mulk Bahadur v. Umir-ul-umra 
Bahadur, (1926) 13 A I R Mad 20=91 I G 
597=48 Mad 846=49 M L J 498. 

4. Swaminatha Odayar v. Thiagarajaswami Oda- 

yar, (1926) 13 A I R Mad 954=92 I 0 846= 
50 Mad 5=52 M L J 256. 

5. Aiyasamier V. Venkatachela Mudali, (1918) 5 
AIR Mad 1187=37 I 0 741=40 Mad 989= 
31 M L J 513 (F B). 

6. Bauku Behari v. Naralndaa Dutt, (1927) 14 

A I R P 0 73=101 I C 24=54 Cal 500=64 
I A 129 (P 0). 

7. Subbarayau v. Natarajan, (1922) 9 A I R Mad 
268=70 IC 396=45 Mad 785=43 M L J 168. 


Act itself. Raraesnm J. did not accept that 
view. He held that the period prescribed 
by S. 48 is not strictly a period of limita- 
tioD at all. But the learned Judge as ho 
admitted, felt considerable difficulty over 
the point and I must say with all deference 
that his reasoning does not appear to be 
very convincing. The point has been refer¬ 
red to also in 40 All 198,'* where the Court 
said (page 203) ; 

.... It seams pretty clear that the word ‘pres- 
oribed* in this Section refers to periods prescribed 
by the Limitation Act. S. 48. Civil P. C.. does not 
in a strict sense provide a ‘period' of limitation. It 
is an enactment which forbids an order for exe¬ 
cution upon a decree which is more than 12 years 
old. 

I must confess that I cannot see that 
there is much difference between an enact- 
ment which forbids execution upon a decree 
more than 12 years old and one prescribing 
a maximum period of limitation of 12 years. 
In both these cases it has been stated that 
S. 48 contains an unqualified prohibition 
and it seems to be implied that in that way 
it differs from the provisions of the Limita. 
tion Act. But why S. 48 should be regarded 
as more unqualified in its operation than for 
instance S. 15, Limitation Act, is not very 
clear. Ramesam J. in 45 Mad 785^ held 
that the provisions of the Limitation Act 
do in some respects control the operation 
of the Civil Procedure Code, and it was 
admitted in the argument before us that 
S. 48 is at any rate qualified by the opera- 
tion of S. 4, Lim. Act. On general princi¬ 
ples there would seem to be no reason why 
S, 15 should not apply so as to extend the 
period prescribed by S. 48 of the Code andj 
we are not satisfied as at present advised; 
that it does not apply. 

It is not really necessary however to 
decide that point in this case because apart 
from the question whether S. 15, Limita¬ 
tion Act, applies, S. 48 of the Code deals 
with decrees and the execution thereof and 
obviously therefore must relate to a decree 
which is capable of execution. The decree 
as passed by the High Court in second 
appeal was not capable of execution at all 
on its date and S. 48 therefore could not 
be said to apply until it became a decree 
capable of execution, that is to say, until 
the appointment of a receiver or some other 
person who had authority to execute. This 
view seems to me to be in accordance with 
the rule laid down by the Privy Coun cil in 

8. Jurawan Pasi v. Mahabir Dubo, (1918) 5 A I B 
All 216=44 I 0 24=40 All 198=16 A L J 71. 
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40 M L J 1,® a case which is referrecl to in 
48 Mad 846.^ It was there held that io the 
jCase of a decree not executable, except on 
ithe happening of a particular contingency, 
!time will not begin to run until that con¬ 
tingency occurs. It was a decision under 
Art. 182, Limitation Act, but in my opi¬ 
nion the same principle would apply to 
cases under S. 48. 

The learned Assistant Judge has held 
that the decree in this case did not become 
capable of execution until after 29th June 
1922. If that was so, in fact we think the 
darkhast would have been in time, but 
unfortunately for the decree-holder there 
seems to be no justification for this finding. 
It is true that the decree in Suit No. 10 of 
1917, which was the suit under Sec. 92, 
called for applications from persons desi¬ 
rous to be members of the managing com¬ 
mittee to be made on or before 29th June 
1922, and there is no doubt that the 
managing committee appointed under the 
scheme cannot have been appointed until 
after that date. But the High Court did not 
say that the decree was only to be executed 
by the managing committee; execution was 
only stayed until the appointment of a 
receiver. The Assistant Judge appears to 
have thought that no receiver was appoin¬ 
ted. It is however by no means clear that 
that was the case. The plaint in the suit 
under S. 92 mentioned the fact that the 
temple property was in the hands of a 
receiver appointed by the Athni Court, i. e. 
the Court which tried the original suit by 
the panchas against the vahiwatdars. It 
may well be however that the Court try. 
ing the suit under S. 92 appointed a receiver 
of its own or confirmed the appointment 
made by the Athni Court. In any case it 
was for the decree-holder to produce evi¬ 
dence sufficient to establish clearly that no 
receiver was appointed and that there was 
no other person capable of executing the 
decree before the time when the managing 
committee was appointed. This has not 
been done. The point was not taken at all 
in the trial Court. It was only raised in 
the course of arguments before the Assis¬ 
tant Judge and even then it appears to 
have been referred to only as a side argu¬ 
ment, as the learned Assistant Judge says. 
It has been brought to our notice that the 
papers on the record show that one dar. 

9. Ramesbvar Singh v. Homeshwar Singh, (1921) 

8 A I E PC 31=59 I C 686=48 I A 17=40 
M L J 1 (P C). 


khast was actually filed in the year 1919 
and a second darkhast in the year 1920. 
That being so, the contention that the 
decree did not become executable until 
after 29th June 1922, is manifestly un¬ 
sustainable. We must hold that the exe¬ 
cution of this darkhast is barred by time. 

We agree with the learned Assistant 
Judge in holding that there is no substance 
in the objection to the darkhast on the 
ground that it was presented by the secre- 
tary of the committee. The real decree- 
holder is the idol. The right to bring a suit 
or to take other legal proceedings on behalf 
of an idol is by law vested in the shebait 
or manager: 31 I A 203.^° In this case we 
have a committee of management. But 
there is no reason why the Court should 
nob permit the chairman of the, committee 
to bring a suit or file a darkhast on behalf 
of the committee. 

The question what property would be 
affected by the darkhast is one of some 
little difiBculty. It depends mainly on the 
importance to be attached to Ex. 29 which 
is a sale-deed by defendant 2 in favour of 
his two brothers in 1923. The defendant’s 
case was that the family was joint and that 
they got the property claimed in the dar¬ 
khast by survivorship. That case however 
is inconsistent with a sale of the interest 
of one of the coparceners to the others. 
Therefore we think it would not be open 
to the defendants to claim the ownership 
of the property sold on the strength of this 
sale-deed which in fact they did not rely 
upon and which it is not shown to have 
been acted upon. Whether the lower Courts 
are right in interpreting this sale-deed as 
convincing evidence of a separation of in¬ 
terest between the three brothers is a point 
of more diflQculty. On the whole we see no 
sufficient reason to differ from the view 
taken by the lower Courts. The point is no 
longer of any importance since we hold 
that the darkhast must be dismissed. 

We therefore allow the appeal. The 
order of the trial Court will be restored. 
The appellant will get his costs in the 
Court of first appeal bub he must pay his 
own costs and those of the respondent in 
this Court in accordance with' the order 
passed on 4th February 1937. 

N.s./r.k . Ap peal allowed. 

10. Jagadindra Nath v. Hamanta Eamari Debi, 

(1905) 32 Cal 129 = 311 A 203 = 8 Sar 698 

= 8 C W N 809 (P 0). 
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N. J. Wadia J. 

Pahdurang Baghunath Hasabnis — 

Appellant. 

v. 

Ishwar Kusaji Patil — Eespondent. 

Second Appeal No. 826 of 1935, Decided 
on 11th August 1938, against decision of 
Asst. Judge, Satara, in Appeal No. 259 of 
1934. 

(a) Hiadu Law—Alienation—Widow—Gift— 
Widow executing deed of gift of husband’s 
entire property in favour of defendant—Her 
daughter, who was next reversioner, orally con. 
tenting to gift and also executing deed of con¬ 
tent—Deed of consent not registered—Widow 
subsequently adopting plaintiff—Plaintiff suing 
to recover property from defendant—Gift in 
favour of defendant held valid and plaintiff 
could not challenge it—There was no necessity 
for daughter’s consent being expressed in 
registered document. 

A Hindu widow inheriting property from her 
husband executed a deed of gift of her hus¬ 
band’s property in favour of the defendant. Her 
daughter, who was the next reversioner, had con¬ 
sent orally to the deed of gift and had also exe- 
cuted a deed of consent. The document was 
not however registered. Subsequently, the .widow 
adopted the plaintifi. The plaintifi having trans¬ 
ferred the property, he and the transferee brought 
a suit to recover possession of the property from 
the defendant: 

Held that the widow having effected a complete 
surrender of her entire estate in favour of the 
defendant with the consent of the next reversioner, 
i. e. her daughter, the gift in favour of the defen- 
dant was valid and the plaintiffs had no right to 
have it set aside. That there was no necessity for 
the daughter’s consent being expressed in a regis¬ 
tered document as her interest in the property at 
the time of the gift was a mere spes successionis, 
which could not be validly transferred : A I R 
1934 Bom 351 and AIR 1914 Bom 187, Foil.; 10 
Cal 1102 (F B) ; AI R 1916 P C 296 and A I R 
1917 P C 95, Rel. on. [P 80 0 1, 2] 

^ (b) Hindu Law—Widow — Right of rever¬ 
sionary heir expectant on death of widow, is 
mere spes successionis. 

The right of reversionary heir expectant on the 
death of a Hindu widow is a spes successionis and 
its transfer is a nullity and has no effect in law. 

[P 80 0 2] 

(c) Hindu Law —■ Widow — Alienation by 
widow of part of property for legal necessity 
^d complete surrender of her entire estate 
stand on same footing. 

There is in principle no distinction between an 
alie^tion by a widow of a part of her property 
for legal necessity and a complete surrender of her 
entire estate by a widow by way of gift. [P 80 C 2] 

A. G. Desai — for Appellant. 

H. C. Coyajee. P. A. Dhrava and B. G. 
Thakor for M. K. Deshpande — 

for Bespondent. 
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Judgment.—The appellants brouflht this 
suit to recover possession of certain pro¬ 
perties which orit«iually belonged to one 
Masu Vithu. ^Masu died in 1890 leavinj^ 
two widows Koyna and Kenai. Koyna died 
first. Renai had a daughter named Walu. 
Respondent 1 was the son-in-law of Walu. 
On 10th June 1921, Renai executed a deed 
of gift of all her husband’s property in 
favour of defendant 1 (respondent 1). Walu 
who was the next reversioner had consented 
to this deed of gift, and four days later, on 
14th June 1921, she executed a deed of 
consent or manyatapatra (Ex. 87). This 
document was not registered. More than a 
year later, on 10th November 1922, Renai 
adopted plaintiff 2, who as the adopted son 
of Masu sold the suit property to plaintiff 1. 
The plaintiffs have joined in bringing this 
suit against defendant 1, the son-in-law of 
Walu, and his alienees to recover posses¬ 
sion of the property. Defendant I’s conten- 
tioD was that the deed of gift executed by 
Renai (Ex. 73) evidenced a complete sur¬ 
render of her entire estate in his favour; 
that this surrender had been with the con¬ 
sent of the next reversioner Walu and that 
defendant 1 had therefore become full 
owner of the property. The trial Judge 
made a decree in favour of the plaintiffs. 
In appeal the Assistant Judge of Satara 
held that there had been a valid surrender 
by Renai of her entire estate in favour of 
defendant 1 with the consent of the next 
reversioner Walu and that there was no 
property left which could pass to the 
adopted son. He therefore set aside the 
decree of the lower Court and dismissed the 
plaintiffs’ suit. The plaintiffs have come 
in appeal. 

In 36 Bom L R 671^ a Hindu widow, 
who had inherited her husband’s estate, 
and her daughter, who was the next rever¬ 
sioner, jointly passed a deed of gift of the 
entire estate in favour of a third person. 
Subsequently, the widow adopted the plain¬ 
tiff, who sued to set aside the alienation. 
It was held that the transaction was valid' 
as it could be treated as a surrender by the 
widow plus a gift by the next reversioner. 
In the judgment in that case, to which I 
was a party, the decision in 32 Bom L R 
1463,^ which was a decision by a single 
Judge to the effect that under Hindu law 

1. Yeshvant v. Antu, (1934) 21 A I R Bom 851= 

154 I C 252=58 Bom 521=36 Bom L R 671. 

2. Tukaram v. Yesu, (1931) 18 A I R Bom 1CX)= 

129 I C 591=55 Bom 46=32 Bom L R 1463. 
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a gift made by a widow of the whole or 
part of her husband’s estate in favour of a 
stranger with the consent of the next rever¬ 
sioner may be binding on the consenting 
reversioner either on the ground of estoppel 
or election, but is not binding on the even, 
tual reversioner or the adopted son, was 
discussed and dissented from The v^iew 
.which Broomfield J. and I took in 36 Bom 
L E 671^ followed the decisions in 10 Cal 
1102* and 46 I A 72.'* It is therefore clear 
that if Eenai by the deed of gift effected a 
'complete surrender of her entire estate in 
favour of defendant 1 with the consent of 
the next reversioner Walu, the gift would 
be a valid one and plaintiff 2 would have 
no right to have it set aside. 

It is however contended by Mr. Desai 
on behalf of the appellants that Walu’s 
consent in this case cannot be regarded as 
a valid consent. In 36 Bom L E 671^ the 
daughter had consented to the gift by join, 
ing in passing the gift deed. In the present 
case Walu did not actually join in execut. 
ing the deed of gift passed by her mother 
Eenai. The learned Assistant Judge has 
found on the evidence that she had con- 
sented orally to the deed of gift, and that 
she had been present when the deed of gift 
had been made and had consented to it. In 
the subsequent deed of consent or manyata- 
patra, which was executed four days later 
she says expressly that her mother had 
passed a deed of gift with her consent, that 
the deed had been agreed to and approved 
by her and that she was passing the deed 
of consent of her free will and pleasure. 

The appellants’ contention is that the 
gift by Eonai without Walu's consent would 
not amount to a valid surrender, that 
Walu’s consent could only be given by a 
registered document, and that not having 
been done, it must be held that there was 
no valid consent of the next reversioner to 
the surrender by the widow. It was argued 
that Walu had a contingent interest in the 
property which she could only transfer to 
defendant 1 by a registered document under 
S. 17 (l) (b), Eegistration Act. There is no 
force in this contention. W^alu as the next 
reversioner had a mere spes successionis as 
regards the property. Under S. 6, T. P. 
Act, such a mere spes successionis cannot be 

3. Nobokishore Sarma Rov v. Hari Nath Sarma 
Roy, (1884) 10 Cal 1102 (F B). 

•4. Kaiigasami Gounden v. Nachiappa Gounden, 
(1918) 5 A I R P C 196=50 I C 498=46 I A 
72=42 Mad 523 (P C). 


transferred. Sir Dinshah Mulla in his com. 
mentary on S. 6, T. P. Act, (Edn. 2) at 
p. 51 points out that by the Hindu law the 
right of a reversionary heir expectant on 
the death of a Hindu widow is a spes suc¬ 
cessionis and its transfer is a nullity and 
has no effect in law. In 45 I A 35® their 
Lordships of the Privy Council said (p. 39): 

A Hindu reversioner has no right or interest in 
praesenti in the property which the female owner 
holds for her life. Until it vests in him on her 
death, should he survive her, he has nothing to 
assign or to relinquish, or even to transmit to his 
heirs. His right becomes concrete only on her 
demise; until then it is mere spes successionis. 

The question raised on behalf of the 
appellants about the necessity of Walu’s 
consent being evidenced by a registered 
instrument is entirely covered by a decision 
of a Division Bench of this CJourt in 38 
Bom 224.® In that case a Hindu widow 
who had inherited property from her hus¬ 
band alienated a portion of it; her only 
daughter assented to the alienation a few 
days after by a writing which was not 
registex-ed; after the deaths of the widow 
and the daughter, an heir of the daughter 
sued to set aside the alienation on the 
ground that it was not made for legal neces¬ 
sity. The lower Appellate Court found the 
legal necessity not proved and decreed the 
claim; and the defendant having appealed, 
it was held that the alienation having been 
assented to by the next reversioner, no 
question of legal necessity could arise, that 
the assent in writing was not compulsorily 
registrable for the executant had at its date 
DO more than a spes successionis as heir, 
and that all that the daughter purported 
to do by the deed was to give her consent 
to the alienation by her mother. That was 
a case of an alienation by a widow for legal 
necessity, but there is in principle no dis¬ 
tinction between an alienation by a widow 
of a part of her property for legal necessity 
and a complete surrender of her entire 
estate by a widow by way of gift. The ques¬ 
tion we have to consider is whether Walu’s 
consent, which was admittedly given, re¬ 
quired to be evidenced by a registered 
instrument, and iu my opinion as a mere 
spes successionis, which was all that Walu 
had at the time of the gift by Eenai, could 
not be validly transfer red, there was no ' 

5. Amrit Narayan Singh v. Gaya Singh. (191<) 4 

A I R P C 95=44 I C 408=45 Cal 690=45 

I A 36 (PC). , 

6. Malik Saheb v. Mallikarjunappa, (1914)1 AIK 

Bom 187=22 I 0 292=38 Bom 224=15 Pom 

L R 1142. 
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•necsessity (or her consent being expressed 
in a registered document. 

It was next contended that, if following 
the decision in 38 Bom 224® it is held that 
Walu’s consent merely amounted to an 
undertaking by her that if she happened to 
survive Renai she would not sue to set aside 
the gift which Renai had made and would 
ratify it, such a consent would come into 
operation only at Renai’s death and the gift 
could not bind the adopted son. I am 
■unable to agree with this contention. It is 
clear on the authority in 36 Bom L R 671^ 
and the cases there relied on that Renai 
could make a valid surrender of her entire 
interest in her husband's property in favour 
of defendant 1 with the consent of the next 
reversioner, Walu. That consent having 
been properly given, Renai ceased to have 
any interest in the property after the deed 
of gift and the subsequent adoption of 
plaintiff 2 would give him no right to 
challenge the gift. The view taken by the 
learned Assistant Judge is correct. The 
appeal fails and is dismissed with costs. 

K.M./R.K. Appeal dismissed. 
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N. J. Wadia and Wassoodew JJ. 

Anandibai Pandurangrao Bhide — 

Appellant. 

V. 

Vasudev Narsingrao Bhide — 

Respondent. 

Birst Appeal No. 253 of 1935, Decided 
on 22nd July 1938, from decision of First 
Class Sub-Judge, Dharwar, in Special 
Civil Suit No. 86 of 1934. 

Hindu Law — Adoption Son predeceasing 
his father leaving widow and mother — After 
death of hrst wife father marrying another 
wife who after death of her husband inheriting 
his property — Subsequent adoption by widow 
of deceased son though valid does not divest 
property vested in father's widow. 

When the adoption takes place after the tecmi* 
nation of the coparcenary by the death of the last 
enrviving coparcener, the adoption by a widow of 
a pre-deceased coparcener has not the effect of 
reviving the coparcenary and does not divest pro* 
perty from the heir of the last surviving coparcener 
(other than the widow) or those claiming through 
him or her. [P 81 C 2 ; P 82 0 1] 

Hence, where oat of a Hindu coparcenary con. 
sisting of a son and father the son pre-deceases his 
father leaving a widow and mother and the father 
after the death of the first wife marries another 
■wife vrho after her husband’s death inherits the 
property, a subsequent adoption by the widow of 
1939 B/11 & 12 


tho pre-deoeased sou, though valid, docs not divest 
the property vested iu tho father’s widow : A I Li 
193? Dorn 279 (F B), Foil.: 20 Bom 250, Bel. on. 

[P 81 C 1] 

A. G. Desai — for Appellant. 

G. N. Thakor, S. G. Chitale aud N. S. 

Shrikhande — for Bespondent. 
Wassoodew J.—This appeal arises from 
a decree of the First Class Subordinate 
Judge of Dharwar. Tho question relates to 
the effect of the plaintiffs adoption by the 
widow of one Narsingrao Bhide, a Brah¬ 
min, upon the devolution of tho property 
or rather the divesting of the property 
vested in Narsingrao’s widowed mother 
who was in possession thereof as the heir 
of her deceased husband, Pandurangrao. 
The property in dispute belonged to the 
said Narsingrao and his father Paudurang. 
rao as members of a Hindu coparcenary. 
Narsingrao predeceased his father about 30 
years ago leaving a widow Saraswatibai 
and one daughter. Narsingraos mother 
Janakibai, who survived him, died soon 
after and Pandurangrao married a second 
wife Anandibai, who is the defendant in 
this case. Pandurangrao died within a year 
after that marriage. The entire property 
inherited by Anandibai from her husband 
was in her possession till 1913 when upon 
the suit of Saraswatibai, the plaintiff’s 
adoptive mother, some portions of the pro- 
perty were given to tbe latter for mainten¬ 
ance during her lifetime. On 28th July 
1933, Saraswatibai adopted the plaintiff 
who was her daughter’s son. The plaintiff 
then instituted this action for a declaration 
of his adoption and for possession of the 
property in the hands of Anandibai. 

Both the factum and the validity of the 
adoption were denied by the defendant. 
The learned trial Judge disallowed the 
defendant’s contentions in both these res- 
pects and passed a decree in favour of the 
plaintiff for possession of the suit property 
after making suitable provision for the 
defendant’s maintenance and residence. 
Mesne profits were also directed to be given 
to the plaintiff till recovery of possession. 
Against that decree the defendant has filed 
this appeal. 

Prima facie the case will be governed by; 
the decision of the Full Bench in 39 Bomi 
L R 382.^ There it was held that when the 
adoption takes place after the termination 
of the coparcenary by the death of the last 

1. Balu Sakbaram v. Lahoo, (1997) 24 A I B 
Bom 279=170 I C 393=1 L R (1937) Bom 
508=39 Bom L R 382 (F B). 
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surviving coparcener, the adoption by a dently of the considerations which weighed) 


widow of a predeceased coparcener has not 
the effect of reviving the coparcenary and 
does not divest property from the heir of 
the last surviving coparcener (other than 
|the widow) or those claiming through him 
or her. Lpon the facts expressly admitted, 
after the termination of the coparcenary 
on the death of Pandurangrao, who was 
the last surviving coparcener, the adoption 
of the plaintiff was made by his son’s 
widow. At that time the property of Pandu¬ 
rangrao was already vested in his widow, 
the defendant. According to the ruling in 
Balu’s case^ therefore the adoption, though 
valid for spiritual purposes, would not have 
the effect of divesting the property vested 
at the date of the adoption in the heir of 
the last male holder. In that case upon the 
death of the last surviving coparcener, 
Shiva, in a joint Hindu family in 1919, his 
widow Gouri succeeded him. Upon the re- 
marriage of Gouri in 1926 the property was 
inherited by Shiva’s sister Avadi. There 
were two widows of two predeceased colla¬ 
terals one of whom had adopted a son in 
1927. It was held that though the adoption 
was valid it could not divest the estate 
which had already vested in the sister. The 
point in this case would therefore be covered 
by that authority. 

But it has been urged by Mr. Thakor for 
the respondent-plaintiff that the case before 
the Full Bench is distinguishable on the 
facts and that that decision in any event is 
not an authority for deducing the principle 
which may logically follow from it. It is 
pointed out that the last surviving male 
coparcener in that case was a collateral of 
the father of the adopted boy, that the 
question there was of divesting the heir of 
that collateral, and that therefore the ratio 
would not apply to this case where the 
persons concerned are the father, son, 
grandson and the widows of the first two 
and not distant agnates. It is argued that 
the rule in 39 Bom L R 382^ affecting 
devolution of the property could not pro- 
perly be applied to this case consistently 
with the recognized principles of Hindu 
law. The argument is principally based 
upon the doctrine of spiritual benefit. It is 
said that if the oblation theory were ac¬ 
cepted, and the relative efficacy of adoption 
on the religious side considered an impor¬ 
tant, if not the sole test of the validity of 
adoption, the merits of a daughter-in-law’s 
adoption, would have to be judged indepen. 


in 39 Bom L R 382,^ for the grandson is- 
able to offer direct oblations to the last 
male holder, his grandfather, which would 
not be possible in the case of a collateral. 
Mr. Thakor has also contended that in this- 
particular case it cannot properly be said 
that there was a termination of the copar¬ 
cenary on the death of Pandurangrao, the 
father, either actually or fictionally, so long 
as the widows of both the father and son 
were alive who could by adoption revive 
the coparcenary. The latter argument is 
based upon the observations in 46 I A 97^ 

to the following effect (page 107) : 

« 

Again, it is to bo remembered that an adopted' 
son is the continnator of bis adoptive father's line 
exactly as an aurasa son, and that an adoption, so 
far as the continuity of the line is concerned, has- 
a retrospective effect : whenever the adoption may 
be made there is no hiatus in the continuity of 
the line. In fact, as West and Bubler point out 
in their learned treatise on Hindu law, the Hindu 
lawyers do not regard the male line to be extinct 
or a Hindu to have died without male issue until 
the death of the widow renders the continuation 
of the lino by adoption impossible. 

Notwithstanding those remarks which 
were referred to in argument before the" 
Full Bench, it was assumed that the copar¬ 
cenary was extinguished upon the death of 
the surviving coparcener. There is no diss¬ 
entient note in the differing judgment of 
Rangnekar J., and I think it is not open to 
us to raise the same question over again. 
The test laid down of the termination of 
the coparcenary is the death of the last 
male coparcener except when a widow ot 
a deceased coparcener is enceinte and a 
posthumous son was born. On the facts, 
therefore the argument cannot be upheld. 

As regards the other line of argument, it 
is true that the Full Bench was dealing 
with the case of collaterals, and the ques¬ 
tion is whether that fact would take this- 
case out of the ruling. It seems to me that 
the doctrine of spiritual benefit has its 
limitations. There is no authority for the- 
view that the quality of spiritual benefit or 
efficacy should be the determining factor. 
As pointed out upon the authorities by 
Rangnekar J., in 39 Bom L R 382,^ spiri¬ 
tual efficacy is not the sole test, although a 
primary consideration. It is doubtful whe¬ 
ther the benefit which a grandson would 
confer on the grandfather could not be • 
conferred by a collateral. I n practice the 

2. Pratapsing Shivsing v. Agarsingji Kaisinghji, 
(1918) 5 A I R P O 192=50 I.C 467=48- 
Bom 778=46 I A 97 (P C). 
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entire “pinda” or cake is offered directly to 
the three immediate paternal ancestors. 
The \7ipings or “lepa” are offered to the 
three paternal ancestors nest above those 
who receive the cake, and libations of water 
are offered to paternal ancestors ranging 
seven degrees beyond those who receive 
the "lepa.” Mr. Thakor’s argument is that 
‘Shradha” can only be performed by the 
grandson of his grandfather, by offering the 
entire cake or pinda, and that therefore in 
this case he would be directly conferring 
spiritual benefit on the last male coparcener. 
The true import of “sapinda” relationship 
has apparently not been kept in view by 
some of the writers in dealing with matters 
of affinity without reference to the capacity 
to offer religious oblations. That fact has 
perhaps inspired this argument. We are 
not referred to any authority showing that 
in the absence of a son or grandson the 
other sapindas or agnates cannot offer 
directly the fragments of the pinda or the 
entire pinda or that the efficacy of the 
pinda or "lepa” or "libation” offered by 
one is greater than that of the other. 
Mayne (Edn. 7, p. 679) in relation to the 
Bengal School has made reference in a 
"note” to the following text from Baudha- 
yana (i., 5, 11): 

Relatively to mourning, marriage and the like, 
those too that partake of the remnants of oblations 
are denominated sapindas. 

Mr. Colebrooke invariably translates the 
word “sapinda” by the phrase ‘connected 
by funeral oblations.’ Considerations of 
propinquity, from the point of view of 
inheritance do not, in my opinion, apply to 
the same extent when^ dealing with the 
capacity to offer funeraF oblations. Golap- 
chandra Sarkar Sastri in his treatise on 
Hindu Law, Edn. 7, at p. 94, points out 
the difficulties of the oblation theory fol¬ 
lowed on account of the judicial gloss on 
the texts and has expressed his opinion 
thus (p. 193) : 

It is erroneous to suppose that the law of adop¬ 
tion owed its origin to the doctrine of spiritual 
benefit conferred by sons.. . On the contrary, the 
doctrine of spiritual benefit seems to have been 
invoked for the purpose of discouraging the insti¬ 
tution of subsidiary sons... If one carefully reads 
the passages of the Smritis, extolling the impor¬ 
tance of sons in a spiritual point of view, ho will 
find that they all relate primarily to the real 
legitimate sons, and not to the secondary sons. 

To introduce an innovation of the kind 
urged before us into the complications of 
the law of adoption must necessarily occa¬ 
sion more harm by its novelty. So far as 
the question of devolution of coparcenary 


property goes, upon the deatli of the Ui^^t 
male coparcener, in the event of adoption 
by a widow of one of the deceased copar. 
ceners, the rule laid down by the Eull 
Bench in Balu's case^ must now be regarded 
as settled law and should be followed, even 
if it were possible to question the principle 
or policy pf the rule. New and unusual dis¬ 
tinctions are necessarily dangerous. Peri, 
culosum est res novas inusitatas inducere. 

The case in 20 Bom 250^ is practically 
on all fours with the present one. There, 
one Dharnidhar died childless leaving three 
widows and a daughter-in-law Venubai, the 
widow of a predeceased son Chintaman. 
His estate was taken by his widows and 
ultimately became vested in the last survi¬ 
ving widow Laxumibai. Whilst she was 
yet alive and in possession, the daughter, 
in-law Venubai adopted a son. The adopted 
son filed a suit to recover a part of the 
estate which had gone out of the possession 
of Laxumibai on the ground of his adoption. 
The Court held that the adoption by Venu¬ 
bai was illegal and had not the effect of 
divesting the grandmother of the estate 
which had come to her as the heir of her 
husband. Although ou the first question as 
regards validity, in view of the decision in 
39 Bom L R 382* the adoption must be 
treated as valid and the authority to that 
extent regarded as overruled, on the impor- 
tant question as to the effect of the adop¬ 
tion upon the vesting of the property that 
decision seems to be in accord with 39 Bom 
L R 382.* Candy J. in the judgment of the 
Court based his decision on the following 
among other grounds (p. 258) : 

Strictly speaking (to adopt the language of the 
judgment of this Court in 14 Bom 463^ at p. 471) 

. . . . according to the view taken by our Courts, 
there was at Dbarnidbar’s death no undivided 
family remaining into which an adopted son could 
be admitted by virtue of his adoption. Therefore 
even if Laxumibai assented to the adoption of 
plaintiff by Venubai, the plaintiff’s claim would 
not stand against the rights of Dbarnidhar's col¬ 
laterals who come in now that Laxumibai has 
died. 

That reasoning is consistent with one of 
the propositions enunciated by the majority 
of the Full Bench in Balu’s case} Ordi¬ 
narily Anandibai, the widow of the last 
surviving coparcener, was the only widow 
competent to adopt and transmit the pro¬ 
perty. But it is mrged that her power to 
adopt was at an end even after she had 

3. Shri Dharnidhar v. Chinto, (1896) 20 Bom 

250. 

4. Chandra v. Gojarabai, (1890) 14 Bom 463. 
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succeeded to the estate of her husband as 
his heir because there was the son’s widow 
capable of continuing the line. The argu¬ 
ment which was not seriously pressed is 
perhaps based upon a passage in the judg¬ 
ment of the Privy Council in 60 I A 242.® 
Their Lordships in dealing with the power 
of a widowed mother to adopt during the 
lifetime of the daughter-in-law who had 
succeeded to the inheritance on the death 
of her husband, the last surviving male co- 
parcener, made the following observations 
(page 256) : 

It being clear upon fcbe decisions above referred 
to that the interposition of a grandson, or the 
son’e widow, brings the mother’s power of adop¬ 
tion to an end, but that the mere birth of a son 
does not do so, and that this is not based upon a 
question of vesting or divesting of property, their 
Ix>rdsbips think that the true reason must be that 
where the duty of providing for the continuance 
of the line for spiritual purposes which was upon 
the father, and was laid by him conditionally 
upon the mother, has been assumed by the son 
and by him passed on to a grandson or to the 
sou’s widow, the mother’s power is gone. But if 
tho son die himself sonless and unmarried, the 
duty will still be upon the mother, and the power 
in her which was necessarily suspended during 
the son’s lifetime will revive. 

Those observations do not apply to a case 
where the estate has vested in the mother, 
in-law to the exclusion of the daughter-in- 
law. I think therefore there is no good 
reason for not following the principle of 
the decision in 39 Bom L R 382.^ The 
adoption of the plaintiff, though valid, 
Icannot have the effect of divesting the 
jproperty vested in the appellant. Conse- 
quently we think that the lower Court’s 
decision in that respect cannot be main¬ 
tained. Accordingly the appeal must be 
allowed, the decree of the lower Court re¬ 
versed, and the plaintiff’s suit dismissed 
with costs throughout. 

d.s./r.k. Appeal allowed, 

6. Amarendra Mansingb v. Sanatan Singh, (1933) 
20 A I R P C 155=143 I C 441=12 Pat 642= 
60 I A 242 (P C). 
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Blackwell J. 

Vithaldas Vishram — Plaintiff. 

V.' 

Jagjivan Gordhandas — Defendant. 

Suit No. 702 of 1937, Decided on 31st 
January 1938. 

(a) Decree — Sale of — Oral contract can be 
made—Assignment in writing is required only 
for procedure and does not affect rights of 
parties with regard to agreement. 


A. I. R, 

A contract for the sale of a decree may be made 
orally and though the transferee of the decree 
must, if he wishes to execute it against the judg¬ 
ment-debtor, arm himself with an assignment of 
the decree in writing, such assignment in writing 
is required only for purposes of procedure, and does 
not affect the substantive rights of the parties so 
far as the agreement itself is concerned, if that 
agreement had previously been entered into orally: 
AIR 1928 Mad 478, Foil.; AIR 1916 P C 147, 
Exp!.; (1873) 16Eq433, Ref. [P 85 C 2; P 86 0 1; 

P 87 C 1] 

(b) Sale of Goods Act (1930), S. 55—Defen¬ 
dant agreeing to purchase decree obtained by 
plaintiff—Written agreement providing payment 
of price in 4 weeks and execution of assignment 
after payment — Before completion of 4 weeks 
judgment-debtor of decree adjudged insolvent 
— Upon defendant’s refusal to complete pur¬ 
chase, plaintiff bling suit for purchase price 
and alternatively for damages for breach — 
Upon proper construction, agreement held 
amounted to sale out and out — Claim held 
maintainable under S. 55 (1)—Assuming agree¬ 
ment to be agreement of sale suit held fell 
under S. 55 (2). 

Plaintiff who had obtained a decree against the 
judgment-debtor, applied for execution of tho 
decree by attachment of the right, title and 
interest of the judgment-debtor in two immovable 
properties. When notices were issued inviting 
claims of ijcrsons in respect of those properties, 
defendant who had a mortgage in his favour with 
resjwct to the two properties filed his claim by affi¬ 
davit as a secured creditor and claimed priority. 
During investigation of the claim the plaintifi and 
the defendant came to a settlement, the terms of 
which were recorded in writing and signed. The 
agreement which was headed ‘consent terms’ pro¬ 
vided that the defendant should pay a certain sum 
iu full satisfaction of the claim within 4 weeks 
and that on such payment being made theplaintiS 
should execute an assignment of the judgment-debt 
with all the benefits of execution of the decree, 
and that the defendant was at liberty to raise 
attachment at his costs. After the execution of 
the said ‘consent terms’ and before the expiry of 
the 4 weeks the judgment-debtor of the decree was 
adjudicated insolvent. Defendant thereupon hav¬ 
ing refused to complete the purchase, plaintiff filed 
a suit for recovering the agreed sum as price of the 
decree bargained and sold and in the alternative 
the same sum as damages for breach of contract : 

Held on construction of the ‘consent terms’ that 
the parties intended to enter into and did enter 
Into an oral agreement for sale of the decree, credit 
being given to the defendant at his option, for 4 
weeks to pay the agreed price and the plaintiff 
undertaking to give to the defendant an assignment 
of the judgment defendant writing upon payment 
within 4 weeks. Hence the suit fell under S. 55 (1) 
and the defendant having wrongly refused to pay 
the price of the decree plaintiff was ’entitled to 
maintain an action for price. fP 87 C 2; P 88 C 2] 

Held further that even assuming the agree¬ 
ment to be a mere agreement to sell and not a sale 
out and out, the circumstances showed that the 
defendant wished to buy the plaintiff off and that 
the intention of the parties was that the defendant 
was to take the decree as it was with the right to 
enforce it as it was. Neither of the parties had in 
contemplation the possibility that judgment-deb¬ 
tor might subsequently become insolvent and the 
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consent terms vrere not sabject to the implied con* 
dition that the debtor should remain insolvent. 
The plaintiff was therefore nevertheless entitled to 
maintain his claim under S. 65 (2) : (1903) 2 KB 
740 andAIR 1923 Bom 404, lie/, [P 88 C 2] 

J. H, Vakeel — for Plaintiff. 

K. J. Khambatta — for Defendant. 

Blackwell J. —In this case the plaintiff 
sues to recover the sum of Bs. 3750, the 
price of a decree alleged to have been bar¬ 
gained and sold by him to the defendant. 
In the alternative he claims a like sum as 
damages. The defence to the suit put 
shortly is that the agreement was a mere 
agreement to sell and not a sale out and 
out, that it was subject to an implied con. 
dition between the parties that the decree 
should remain capable of execution, and 
that before the agreement to sell matured 
into a sale the judgment-debtor became 
insolvent, and the basis of the agreement 
consequently fell through, and the parties 
were relieved from their respective obliga¬ 
tions under the agreement. It is agreed be- 
tween the parties that I should first decide 
whether the agreement was an out and out 
sale or an agreement to sell, and that the 
alternative claim for damages should stand 
over until after my decision on this 
question. 

The material facts may be briefiy stated: 
On 26th June 1936, the plaintiff in sum¬ 
mary Suit No. 578 of 1936 obtained a 
decree against one Mulraj Gordhandas 
Kapadia for Bupees 9335-8-0 with interest 
thereon at six per cent, per annum from 
the date of the decree till payment. In 
execution of that decree by a warrant of 
attachment dated 4th July 1936, the right, 
title and interest of the judgment.debtor in 
two immovable properties in Bombay were 
attached. The judgment-debtor having fail¬ 
ed to satisfy the decree, the Sheriff of 
Bombay was directed to sell by public auc¬ 
tion the right, title and interest of the 
judgment-debtor in those immovable pro. 
perties by a warrant of sale dated 25th 
September 1936. On 9th October 1936, the 
Commissioner for taking accounts with 
whom the warrant of sale had been filed 
issued a notice to claimants in certain 
newspapers inviting claims in respect of 
the said two properties. As a result of the 
notice, the defendant, who is a brother of 
the judgment-debtor, on or about 3rd 
December 1936, filed an affidavit of claim 
in which he claimed to be a secured 
creditor, and also claimed priority over the 


plaintiff in respect of a mortgage dated 
Slst July 1936, executed by the judgment- 
debtor in his favour. The plaintiff disputed 
the defendant’s claim to priority. During 
the investigation of the claim before the 
Commissioner the defendant, who obviously 
wished to buy off the plaintiff, came to a 
settlement with the plaintiff, the terms of 
which were recorded in a writing signed by 
the respective attorneys of the plaintiff and 
the defendant on 2nd March 1937. The 
terms of the settlement constitute the 
agreement the nature of which is in dis¬ 
pute between the parties. It has been put 
in as Ex. (A). That agreement is headed 
“Consent Terms.” It provides (l) that the 
applicant (i. e. the defendant) was to pay 
Bs. 3750 to the plaintiff within four weeks 
in full settlement of his claim; (2) that on 
such payment as aforesaid the plaintiff was 
to execute an assignment of the judgment- 
debt with all the benefits of the decree 
within four weeks and the applicant was to 
be at liberty to raise the attachment at his 
cost, and lastly, each party was to bear his 
costs including the cost of assignment. 

It is agreed between the parties that a 
decree, by reason of Sec. 3 (34), General 
Clauses Act (10 of 1897), is “moveable pro- 
perty,” and that as such it falls within the 
definition of “goods” in Sec. 2 (7), Sale of 
Goods Act of 1930, in which “goods” is 
defined as meaning every kind of moveable 
property other than actionable claims and 
money. Both the parties have argued this 
case upon the footing that the agreement 
was either an out and out sale of goods, or 
an agreement to sell goods. 

In considering the question whether this 
agreement is a sale or a mere agreement to 
sell it is to be observed that it has been 
laid down in 51 Mad 681^ that a sale of a 
decree may be made orally. The ques- 
tion in that case was whether the liquida¬ 
tor of a company, which had been dissolved, 
after an agreement by the liquidator to sell 
a decree, could execute an assignment of 
the decree after dissolution of the company 
for the purpose of enabling the transferee 
of the decree to execute the decree. In the 
judgment it was pointed out that the decree 
was transferred by auction on 1st February 
1922, when the company was not dissolved, 
and following earlier decisions which were 
cited in the judgment the Court held that 

1. Krishnaswami Naidu v. Andi Chetty, (1928) 
16 A I B Mad 478=109 I C 563=61 Mad 681 
=54 M li J 663. 
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a decree is not an actionable claim within 
the meaning of the Transfer of Property 
Act, and therefore an assignment of a 
decree need not be in writing, from which 
it followed that the assignment was valid 
and complete, though not in writing. The 
judgment then proceeded to draw attention 
to the fact that for purposes of execution 
under O. 21, B. 16, Civil P. C., a trans- 
feree must be able to produce to the Court 
which passed the decree for the purpose of 
enabling him to execute the decree a trans¬ 
fer in writing. It is plain, I think, on the 
construction of the terms of O. 21, B. 16, 
that the requirement of a transfer in writ, 
ing is a mere requirement of procedure. It 
is not a substantive enactment which says 
[that unless there is an assignment in writ¬ 
ing of a decree a transfer, though made 
jorally, shall be inoperative or void. B. 16, 
O. 21, which reproduces S. 232, Civil P. C. 
of 1682, provides among other things that 
where a decree is transferred by assign, 
ment in writing or by operation of law, the 
transferee may apply for execution of the 
decree to the Court which passed it, and 
the decree may then be executed in the 
same manner and subject to the same con¬ 
ditions as if the application were made by 
such decree.holder. The Court in the 
Madras case, to which I have referred, 
obviously treated B. 16, 0. 21 as a mere 
rule of procedure, and as not affecting the 
substantive law as to the transfer of 
decrees, and I entirely agree with that 
decision. 

It has been contended by Mr. Kham- 
batta, who has argued this case with great 
ability on behalf of the defendant, that I 
am precluded, by a decision of the Privy 
Council in 43 I A 108“ from holding that 
the agreement in question is a sale and 
not a mere agreement to sell. It is there¬ 
fore important to see what the nature of 
that case was, and what the decision in 
regard to it was. The suit was brought by 
the plaintiffs-respondents against the defen. 
dants.appellants for a decree for specific 
performance of a contract, dated 20th June 
1895, whereby the respondents or their 
representatives agreed to sell a mortgage 
decree, dated 17th July 1893, to the appel¬ 
lant’s representative, one Trailokya Nath 
Bose, who agreed to buy it for Rs. 19,000. 
Subsequent to this agreement on an appli. 

2. Jatiudra Nath Basu v. Peyer DeyeDebi,(1916) 

3 A I R P C 147=311 C 69=43 Cal 990=43 
I A 108 (P C). 


cation by the respondents dated 8th June 
1898, for execution of the decree of 17th 
July 1893, it was held that that decree had 
become time-barred on Ist June 1898. As 
the result of this the appellants contended 
that as the decree agreed to be sold had 
been barred by limitation they were under 
no obligation to carry out the agreement. 
Chitty J., who tried the suit, held that it 
was the duty of the vendors to keep the 
decree alive and dismissed the suit on the 
ground that at the date of the suit the 
decree was barred by limitation. On appeal 
his decision was reversed, and the suit was 
decreed, whereupon the appellants appealed 
to His Majesty in Council. 

It is to be observed that their Lordships 
of the Privy Council, as appears from the 
judgment delivered by Sir John Edge, 
approached the case as one in which the 
agreement of which specific performance 
was sought was an executory agreement, for 
the completion of which something remained 
to be done in order to put the parties in 
a position relative to each other in which, 
by the preliminary agreement of 21sb June 
1895, they were intended to be placed. 
Reference was made to the observations of 
Lord Selborne L. C. in (1873) 16 Eq 433* 
at p. 439^ in which it was said that the ex- 
pression specific performance,” as applied 
to suits known by that name, presupposes 
an executory as distinct from an executed 
agreement, something remaining to be done, 
such as the execution of a deed or a con¬ 
veyance, in order to put the parties in the 
position relative to each other in which by 
the preliminary agreement they were in¬ 
tended to be placed. Stopping there for a 
moment, it will be observed that the plain¬ 
tiffs in that case had themselves treated 
the agreement as an agreement to sell and 
not an out and out sale, and their Lord- 
ships of the Privy Council were discussing 
the case upon that footing. The only ques¬ 
tion which fell to be decided by them was 
whether the plaintiffs, who conceded that 
the agreement was an agreement to sell 
and not a sale, were entitled to ask for 
specific performance of the agreement when 
by their own default in failing to keep the 
decree, the subject matter of that agree¬ 
ment, alive they were not ready and willing 
at the time when that agreement to sell 
was to mature into a sale to hand over or 

3. Wolverhampton and Walsall Ry. Co. v. L. & 

N. W. Ry. Co., (1873) 16 Eq 433=43 L J Cb 

131. 
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^sigQ a decree which was still alive. That 
was the ooly point for decision by their 
Lordships, and therefore certain other 
observations in the judgment, to which I 
will now proceed to refer, must, in my 
opinion, be regarded merely as obiter. 

Their Lordships went on to observe in 
the judgment that what remained to be 
■done in that case was, on payment by 
Trailokya Nath Bose of the agreed price, 
the transference to him of the decree Cor 
sale of 17th July 1893. The judgment then 
proceeds as follows (page 515): 

Such a transfer of the decree to Trailokya Nath 
Bose could, by reason of S. 232, Civil P. 0., 1832, 
be effected only by an assignment in writing. On 
and after 1st June 1898, the decree, as a decree 
capable of being executed, could not by reason of 
the bar of limitation be assigned to Trailokya 
Nath Bose. It had become a dead decree : whereas 
the decree, whatever might be its value, which he 
had agreed to purchase, and which the execntors 
bad agreed to assign to him, was a decree capable 
of execution, 

Mr. Khambatta has not unnaturally 
strongly relied upon this passage, and has 
submitted that it lays down as a matter 
of law that a transfer of a decree can be 
efifected only by an assignment in writing. 
The observations of their Lordships in this 
respect are, I think, purely obiter for rea. 
sons which 1 have already given, and this 
view of the matter is in conflict with the 
view taken by the Madras High Court in 
51 Mad 681,^ a case in which the question 
was directly in point. With the greatest 
respect, therefore, I do not feel myself 
precluded from approaching this question 
afresh in a suit, which is not a suit for 
speciflo performance, but is a suit for the 
price of a decree alleged to have been bar. 
gained and sold, and in which the plaintiff 
bases his claim upon an out and out sale, 
and not upon an agreement to sell. I hold 
that there may be an oral contract for the 
sale of a decree, and that though the trans. 
feree of the decree must, if he wishes to 
execute it against the judgment-debtor, 
arm himself with an assignment of the de. 
cree in writing, such assignment in writing 
is required only for purposes of procedure, 
and does not affect the substantive rights 
of the parties so far as the agreement itlelf 
is concerned, if fhat agreement had previ. 
ously been entered into orally. 

In considering whether the consent terms 
in question constitute an out and out sale, 
■or a mere agreement to sell, I apprehend 
•that the Court must endeavour to ascertain 
'when it was the intention of the parties 


that the property in the goods, the subject- 
matter of the sale, was to be transferroJ. 
I think it is plain from the consent terms 
that from the time when they were entered 
into the plaintiff could not have proceeded 
with the sale of the right, title and interest 
of the judgment-debtor. Had he attempted 
to do so, the defendant could clearly have 
restrained him by injunction immediately. 
Further, by the'consent terms the defendant 
was to be at liberty to raise the attach¬ 
ment at his own cost at any moment. Both 
these matters in my opinion indicate that 
the intention of the parties was that the 
property in the decree should pass from 
the plaintiff to the defendant forthwith. It 
is true that the defendant was given four 
weeks within which to pay the money. 
But that was an option given to him, and 
I think, that provision merely amounts to 
the plaintiff having agreed to give credit to 
the defendant for four weeks for payment 
of the price of the decree which he had 
sold to him orally out and out. 

It has been argued by Mr. Khambatta 
that the defendant could not raise the 
attachment until he had got an assignment 
in writing. That no doubt is perfectly true. 
But it was open to the defendant at any 
moment he chose, after those consent terms 
were signed on 2nd March, to pay the 
money and receive from the plaintiff an 
assignment of the judgment-debt. No ela- 
borate assignment was necessary. All that 
the plaintiff had to do was to express 
in writing that he had sold the decree with 
all the benefit of it to the defendant—a 
mere matter of procedure in my opinion 
for the purpose of enabling the defendant 
himself to apply for execution. As a matter 
of construction of these consent terms there-j 
fore I have come to the conclusion that! 
the parties intended to enter into and did! 
enter into an oral agreement for sale of the| 
decree on 2Dd March, credit being given to| 
the defendant at his option for four weeks,' 
and the plaintiff undertaking to give to the' 
defendant an assignment of the judgment-! 
debt in writing upon payment within four! 
weeks. 

As Mr. Khambatta argued that the 
agreement was subject to an implied condi- 
tion that the decree should remain capable 
of execution I will briefly discuss this ques¬ 
tion, although, strictly speaking, it would 
only arise if the agreement between the 
parties were held to be an agreement to 
sell and not a sale. After the agreement 
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was entered into and before the lapse of 
the four weeks from 2nd March 1937, the 
judgment-debtor on 19th March was ad¬ 
judicated insolvent. Mr. Khambatta argued 
that the agreement to sell, as he calls it, 
was subject to an implied condition between 
the parties that the decree should remain 
capable of execution up to the time when 
the agreement to sell matured into a sale. 
He relied on the class of cases of which 
(1903) 2 KB 740^ is an example. He 
referred to para. (2) of S. 56, Contract Act, 
which provides that a contract to do an act 
which, after the contract is made, becomes 
impossible, or, by reason of some event 
which the promisor could nob prevent, un¬ 
lawful, becomes void when the act becomes 
impossible or unlawful. He contended that 
the word ‘impossible’ as used in this Section 
does nob mean merely physically impossible 
or literally impossible, bub also means com¬ 
mercially impossible or impossible having 
regard to the state of things which the par¬ 
ties must have had in contemplation when 
they made the agreement. 

Mr. Khambatta relied upon the under¬ 
taking by the plaintiff in the consent terms 
to execute an assignment of the judgment- 
debt ‘with all the benefits of the decree.” 
and submitted that inasmuch as the judg¬ 
ment-debtor had became insolvent it would 
be no longer possible for the transferee of 
the decree to execute the decree against the 
judgment-debtor, and that this must have 
been an event which the parties had in 
contemplation when they entered into the 
agreement. It must however be remember¬ 
ed as was decided in 26 Bom L R 474 ^ that 
no benefit of an attachment already made 
passes to the transferee of a decree, that the 
transferee cannot continue any proceedings 
previously commenced, and must himself 
make a substantive application to the Court 
which passed the decree if he in his turn 
wishes to execute the decree. It is therefore 
clear, I think, that when the parties entered 
into these consent terms neither of them 
contemplated that the defendant would be 
able himself to proceed with the attach¬ 
ment proceedings previously instituted by 
the decree-holder. The argument of the 
defendant really involves the supposition 
that the plaintiff guaranteed to the defen- 

4. Krell v. Henry, (1903) 2 KB 740=72 L J K B 
794=89 L T 328=19 T L R 711. 

6. Eaghanath v. Gangaram, (1923) 10 AIR Bom 
404=76 I C 893=47 Bom 643=25 Bom L R 
474. 


dant the full benefit of the decree which- 
was the subject, matter of the consent terms. 
The absurdity of such a supposition is I 
think apparent from the fact that for the 
sum of Rs. 3750 the plaintiff was giving to 
the defendant all his rights in a decree for 
Rs. 9355-8-0, and it is difficult to under¬ 
stand why the plaintiff should have sold 
for so small a sum a decree of that amount 
if the intention of the parties was that he 
should, in substance, guarantee to the defen¬ 
dant that the defendant would reap the 
full fruits of that decree. In my opinion, 
neither party had any such matter in view. 

I think that the circumstances show that 
the defendant wished to buy the plaintiff 
off, and that the intention of the parties to 
be gathered from the consent terms was 
that the defendant was to take the decree 
as it then was on 2nd March 1937, with 
the right to enforce it as it then was in any 
way he could, the defendant taking his! 
chance as to what he might ultimately get 
out of it. Neither of the parties, in my view, 
had in contemplation the possibility that 
the judgment.debtor might subsequently to 
the date of the consent terms become insol¬ 
vent, and in my view those consent terms 
were certainly not subject to any implied 

condition that the debtor should remain 
solvent. 

The result in my opinion therefore is 
that even if Mr. Khambatta were right in 
his contention that the agreement was a 
mere agreement to sell and not a sale, he still 
would not. in my view, be able to establish 
that the parties were relieved altogether 
from their obligations under the agreement 
by reason of the basis of the contract hav¬ 
ing come to an end upon the insolvency of 
the judgment-debtor, as he has contended. 

I need not however pursue this matter fur-' 
ther as no question of damages arises in 
view of my holding that this agreement 
was an agreement of sale out and out. I 
think that this suit falls within S. 55 (l),l 
Sale of Goods Act, and that the buyer hav¬ 
ing wrongfully, as I hold, refused to payt 
the price of the decree the plaintiff is enti- 
tied to maintain an action for the price. 
Even if the property in the goods had not 
passed, as I hold it did, I am also of opinion 
that in the circumstances of this case the 
plaintiff would nevertheless be entitled to' 
maintain this claim under S. 55 (2), Sale of 
Goods Act. In my view however he bringSj 
his case under S. 55 (l). The first issue 
raised the question whether the suit as 
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framed \7as maintaiaable. Mr. Khambatta 
however at an early stage in the argument 
abandoned that contention. I answer that 
issue therefore in the affirmative. The 
plaintiff is entitled to a decree in terms of 
prayer (a) of the plaint. I pass a decree 
accordingly, and the plaintiff will under¬ 
take to execute an assignment of the decree 
in favour of the defendant on payment of 
Es. 3750. 

N.S./r.K. Decree for plaintiff. 
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Broomfield and Macklin JJ. 

Alimahomed Joosab — Accused — 

Applicant. 

V. 

Kastnrchajid Balabhai Jhaveri — 

Complainant — Opponent. 

Criminal Revn. Appln. No. 294 of 1938, 
Decided on 2nd November 1938, from order 
of Chief Presidency Magistrate, Bombay. 

Criminal P. C. (1898), Secs. 439 and 259 — 
Complaint in respect of offences, one of which 
Was cognizable and not compoundabie, dis* 
missed in absence of complainant and accused 
discharged presumably under S* 259 — Fresh 
complaint Aled on same facts and evidence 
heard and charge framed ^ Objection raised 
that previous order of discharge was not pro¬ 
per and vitiated all proceedings —No prejudice 
shown to have been caused to accused — 

that High Court would not interfere in 
revision. 

The making of illegal order in a criminal trial 
does not necessarily vitiate the proceedings. There 
is no universal rule that disobedience even of a 
mandatory provision in a statute has the conse. 
quence of nullification of the proceedings, irrcs* 
pective of any question of prejudice to the accused 
or other party. Where therefore uo prejudice has 
been caused to the accused by a particular pro* 
cedure followed by the Court, unless it is neces¬ 
sary, the High Court would not interfere in revi* 
sjon, when the eSect of such interference would 
merely be that the evidence which has been 
recorded will have to be recorded over again with 
consequent waste of time and money. [P 90 C 1] 

A complaint in respect of offences one of which 
was cognizable and non-compoundablo was dis¬ 
missed on account of absence of the complain* 
ant, and the accused was discharged presumably 
S? j ^ 259, Subsequently a fresh complaint was 

on the same facts and evidence was heard 
and charge framed. At this stage the accused 
engaged an advocate who contended that the order 
of discharge was not a legal order and that it 
vitiated all proceedings : 

that no prejudice having been caused to 
the accused the High Court would not interfere 
fe^^sion : A I R 1026 Bom 634, Ref.\ AIR 
J936 Bom 76, Bisting. [P go 0 1] 


Bombay S9 

E. B. Kantiiwala — /or Applicant. 

V. N. Ohhjitrapati — for Opponent. 

P. B. Shingne, (lovt. Pleader — 

for the Crown. 

Broomfield J. — The facts in this case 
are as follows : Ono Kasturchand Balabhai 
brought a complaint against tho petitioner 
Alimahomed Joosab in tho year 1938 charg¬ 
ing him with offences under Ss. 420, 406 
and 403, Penal Code The case was tixed 
for hearing on 13fch January 1937. Tho 
cocoplainant was absent on that day 
and the Magistrate then made the order : 
complainant absent. Accused discharged. ” 
The Section of the Criminal Procedure 
Code under which the Magistrate acted is 
not mentioned in tho order. But it would 
seem that he must have liad Sec. 259 in 
mind. The only other Section is Section 253. 
He could not have acted under Para. 1 of 
S. 253 because no evidence had been taken 
and he can hardly have acted under Para. 
2 because, if he had, he was bound to give 
reasons for the discharge other than the 
mere fact of tho complainant's absence It 
is provided in S. 259 that when the com. 
plainant is absent, and the offence may be 
lawfully compounded, or is nob a cogni- 
zable offence, the Magistrate may discharge 
the accused. S. 406,1. P. C., which is ono 
of the Sections mentioned in tho complaint 
is a cognizable offence and not compound- 
able. S. 259, therefore, Criminal P. C., does 
not properly apply. 

On 23rd January 1937, ten days after 
the dismissal of the said complaint Kastur. 
chand filed a fresh complaint on tho 
same facts. This complaint was procee. 
ded with, evidence was heard and ulti- 
mately a charge has been framed. All this 
time the accused, the present petitioner, 
was not represented by an advocate. But 
after the charge was framed he engaged 
an advocate to defend him and a point was 
then taken that the order of discharge was 
not a legal order and that it vitiated all 
subsequent proceedings. The argument is 
based on a decision of this Court in 36 
Bom L E 1213.* The facts there were 
somewhat similar. There was an order of 
discharge under Sec. 259 on the ground of 
the complainant’s absence, although one of 
the offences alleged was under Sec. 406, 
I. P. C., and subsequently a second com¬ 
plaint was brought. This Court held that 

1. Emperor v. Morarji, (1935) 22 A I R Bom 76 
= 1935 Cr C 137 = 154 I C 325 = 36 Cr L J 
483=59 Bom 171=30 Bom L R 1213. 
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the order of discharge was illegal and that 
the proper procedure under the circum¬ 
stances was to set aside all the proceedings 
after the verification of the first complaint. 
Sen J. who delivered the judgment of the 
Court, after pointing out that Sec. 259, 
Criminal P. C., did not apply in the cir. 

cumstances went on to say (page 1216) : 

This being our view, the order of the Magistrate 
purporting to be passed under Sec. 259 was mani¬ 
festly illegal and it therefore vitiated the filing of 
the subsequent complaint and the proceedings 
thereafter. 

With all deference we think that the 
learned Judge went rather too far in saying 
or suggesting that the making of an illegal 
•order necessarily vitiated the proceedings, 
jit has been held in a number of cases* 
(I need only refer to 28 Bom L R 1026^) 
that there is no universal rule that dis¬ 
obedience even of a mandatory provision in 
a statute has the consequence of nullification 
of the proceedings, irrespective of any ques¬ 
tion of prejudice to the accused or other 
party. I may also point out iu connexion 
with the case in 36 Bom L R 1213^ that 
it was held there that the complainant had 
deliberately remained absent on the first 
occasion because he desired to bring a fresh 
complaint and thereby get an opportunity 
of having a police investigation which had 
been refused in the first case. There were 
therefore circumstances there making it 
proper that the second complaint should 
be quashed which do not exist in the case 
with which we are concerned. It cannot be 
suggested that the accused here has been 
in any way prejudiced and unless it were 
necessary to do so it would obviously be 
undesirable to interfere in revision when 
the effect of the interference would merely 
be that the evidence which has been 
recorded will have to be recorded over 
again, with consequent waste of time and 
|money. It has no doubt been pointed out 
that the advocate was not present when 
the witnesses were examined. But there 
was nothing to prevent the accused from 
engaging an advocate before. Also it does 
not appear that there is anything to pre¬ 
vent the witnesses being recalled now that 
the charge has been framed for cross-exa¬ 
mination. We think under the circum¬ 
stances, that we are not called upon to 
interfere in revision and discharge the rule. 
r.M./r.IL_ Buie discharged. 

2. Emperor v. Khushal, (1926) 13 A I R Bom 
534 = 97 I C 671=27 Cr L J 1151=50 Bom 
G80=28 Bom L R 1026. 
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Beaumont C. J. and Rangnekar J. 

Gajraj Sheokarandas — Defendant — 

Appellant, 

v. 

Sir Hukamchand Sarupchand and 
another — Plainti ffs — Respondents. 
Appeal No. 34 of 1938, Decided on 30th 
September 1938. 

Civil P. C. (1908). O, 21, R. 46 (a) and (c)— 
Moveable property—Deposit made by member 
of Association which is subject to forfeiture 
and liens and is within absolute control of 
Association is not liable to attachment under 
O. 21, R. 46. 

Sub-rule (c) of R. 46 of O. 21, predicates that 
the moveable property referred to must be capable 
of bciug in the possession of the judgment-debtor, 
and must therefore be property of a tangible 
character. [p 91 0 Ij 

Under the articles framed by a certain assooia* 
tion a member had to make a deposit which was 
liable to forfeiture in certain events and was also 
subject to certain liens. The deposit with interest 
was payable to the member on his ceasing to be a 
member. A clause in the articles further provided 
that all moneys received by the association as 
deposit would be under the absolute control of the 
association and could be used by it as if the 
moneys belonged to the association absolutely. A 
creditor of a member in execution of his decree 
against the latter sought to attach his deposit 
under 0. 21, R. 46 ; 

Held that the deposit was not liable to attach¬ 
ment as it did not constitute a debt under sub-rule 
(a) of R. 46 but was money repayable upon cer¬ 
tain contingencies and until the debtor ceased to 
be a member his rights in the deposit could not be 
ascertained, nor was the interest of the member in 
such deposit “moveable property not in the posses¬ 
sion of the judgment.debtor” within the meaning 
of O. 21, R. 46, sub-r. (o) : A Z R 1927 Dom 3$5, 
Not approved ; (1887) 3 T L R 354, Applied. 

(P 91 C 1, 2] 

F. J. Goltman — for Appellant. 

M. G. Setalvad, Advocate-General — 

for Bespondents. 

Beaumont C. J. —This is an appeal from 
a decision of Engineer J. which raises the 
question whether a deposit made by a mem¬ 
ber of the East India Cotton Association 
with that Association under their rules is 
liable to attachment. Under the Articles of 
Association of the East India Cotton Asso- 
elation every member has to make a depo¬ 
sit, which is liable to forfeiture in certain 
events, and is also subject to certain liens. 
Subject to the liability to forfeiture and to 
the satisfaction of the liens, the deposit with 
interest is repayable to the member on his 
ceasing from any cause to be a member, 
the money being repayable within twelve 
months with interest. Then Cl. 21 of t e 
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Articles provides that all moneys received 
by the Association as deposit shall be 
deemed to be under the absolute control 
■of the Association. The Association can 
use the moneys for any of the objects of 
the Association in the same manner as if 
the moneys belonged to the Association 
absolutely. 

The judgment.creditor applied for attach¬ 
ment under 0. 21, B. 46, Civil P. C., 1908, 
and a warrant was issued under sub-r. (a) 
which deals with the case of a debt not 
secured by a negotiable instrument. £ngi. 
oeer J. held that sub-r. (a) did not apply 
and that the sum deposited with the Asso- 
elation was not a debt, but he held that the 
case fell within sub-r. (c) which deals with 
other moveable property not in the posses, 
sion of the judgment-debtor, except pro. 
perty deposited in, or in the custody of, any 
Court. In so holding, the learned Judge fol. 
lowed with approval a decision of Mirza J. 
in 29 Bom L R 416,^ but with all respect 
to the learned Judge and to Mirza J., I am 
unable to agree with the view that the case 
falls within sub.r, (c). It seems to me quite 
impossible to contend that the interest 
which the debtor has in this deposited sum 
is moveable property not in the possession 
of the judgment-debtor”. The judgment- 
debtor handed over Rs. 6000 to the Asso¬ 
ciation, but those particular rupees he has 
no right to recover. He has a right in cer¬ 
tain events to receive a sum of Rs. 5000, but 
there is no property at the present moment 
representing those particular Rs. 6000. The 
learned Advocate-General has argued that 
“moveable property” in sub-r. (c) must be 
given the wide meaning attributed to it in 
the General Clauses Act, 1897, that is to 
say, all property which is not immovable, 
but dehnitions in the General Clauses Act 
are all subject to anything repugnant there¬ 
to, and here it seems to me that the sub. 
.rule predicates that the moveable property 
jreferred to must be capable of being in the 
possession of the judgment-debtor, and must 
therefore be property of a tangible charac- 
ter. This is further emphasized by the 
exception of * property deposited in or in 
the custody of any Court.” It is obvious 
that the debtor here could not deposit in 
Court such interest as he possesses in this 
deposited sum of Rs. 5000, nor could he as. 
sume possession o f such interest. Moreover, 

1. Jetha Devji & Co. v. Dargadutt. (1927) 14 
AIR Bom 366=102 I C 418=29 Bom L R 
416. 


inasmuch as the Association can uso moneys 
deposited with it as though such moneys 
were their own, for aught I know tlioy may 
have invested this deposit in the purchase 
of immovable property. There is no evi¬ 
dence before us that tliere is any moveable 
property which can bo affected by attach, 
ment. In the case before J., it is to 

be noticed tliat the main question was 
whether the attachment of the deposit with 
the East India Cotton Association could be 
followed by a garnishee notice, and the 
judgment-creditor was not before the Court. 
It was held that a garnishee notice requir¬ 
ing the Association to pay the deposited 
sum to the member could not be supported, 
and with that part of the decision I agree. 
The learned Judge's statement that the 
plaintiffs have a right to attach the debtor’s 
interest in the deposit is, I think, incorrect. 

In my view there is also no substance iu 
the contention that the interest of the 
judgment-debtor in this sum is a debt. The 
way in which the case is put by the learned 
Advocate.General is that this is a debt pre¬ 
sently due, though payable in future, and 
liable in certain events to be lost altogether 
by forfeiture or to be diminished by the 
enforcement of a lien; but he says that that 
does not affect the character of the debt 
itself, which is a debt now due though not 
payable. In my opinion, that is not the 
correct position. I think the correct view is 
that this is money which is only repayable 
in certain contingencies. The case seems to 
me to fall within the principle of the case 
in (1887) 3 T L R 354,“ which came before' 
the Court of Appeal in England. In that 
case moneys had been deposited with a 
stock.broker as cover, and as soon as the 
transactions between the depositor and the 
broker were closed, the moneys nob used as 
cover were repayable. The Court held that 
there was no debt at all until the transac. 
tions were closed. I think the same princi¬ 
ple applies here, and that it is impossible 
to hold that there is any debt until the 
judgment-debtor has ceased to be a member! 
of the Association, and his rights in the; 
deposit can be ascertained. At the present^ 
moment, in my opinion, there is no debt,! 
and I think therefore that the attachment; 
must be raised. Appeal allowed with costs. 
Attachment set aside. Summons made 
absolute. 

Rangnekar J.—I agree. 

N.S./R.k. _ Appeal allowed. 

2. Hutb V. Shaw, (1887) 3 T L B 354^ ’ 
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Broomfield and Mackltn JJ. 

Bameshivar Narayan Agarwal 

Applicant. 

V. 

Emperor. 

Criminal Eevn. Appln. No. 266 of 1938, 
Decided on 2nd November 1938, against 
order of Sess. Judge, Nasik. 

(a) Criminal P. C. (1898), Ss. 133 and 137— 
Nuisance — For determining legality of final 
order. Court is concerned only with evidence 
given at inquiry. 

In an inquiry on complaint for nuisance the 
Magistrate is concerned only with the evidence 
which is given at such inquiry, and the iniorma* 
tioD or ex parte statements on which a conditional 
order is passed are not relevant for the purpose of 
determining whether the final order under S. 187 
is legal or proper one ; nor can such final order be 
legally based on the result of a local inspection by 
the Magistrate : A I R 1917 Cal 207 and AIR 
1027 Ail 267, Rel. on. [P 93 0 1] 

(b) Criminal P. C. (1898), Ss. 133 and 137— 
Working flour-mill which caused inconvenience 
to two neighbours who alone report of a nuis* 
ance is not public nuisance. 

Where a flour-mill causes inconvenience to two 
neighbours who alone report of a nuisance and 
there is no evidence whatever to suggest that any 
similar nuisance or inconvenience is caused to 
anybody else, the working of the engine does not 
amount to public nuisance and any damage or 
inconvenience caused to the promises of the two 
neighbours must be regarded as private nuisance, 
and does not justify an order under S. 137. 

[P 94 C 2; P 95 C 1] 

(c) Criminal P. C. (1898), S. 133—Flour-mill 
causing vibrations to premises of two neigh¬ 
bours alone—Two neighbours reporting nuisance 
— Case 18 not of prohibiting mill but of regula¬ 
ting it even if others are injured. 

Where a flour-mill caused vibrations to the pre¬ 
mises of two neighbours who alone reported of 
nuisance and there was no evidence whatever to 
suggest that any similar nuisance or inconvenience 
was caused to anybody else: 

Held that even if persons other than persons 
complaining of the nuisance wero injured in their 
health and physical comfort by the flour-mill, it 
would not be a case of prohibiting the mill but of 
regulating it in some way : A I R 1931 All 433 
Rel. on. [P 95 C 1] 

(d) Criminal P. C. (1898), Ss. 135, 137 — 
Burden of proving nuisance is on person com¬ 
plaining. 

A person against whom a conditional order is 
made and is required to show cause has only to do 
so in respect of matters complained of, while the 
complainant in order to make out a prima facie 
case has to give, as in a summons case contem¬ 
plated by Sec. 137, legal evidence which would 
justify a finding that what is complained of 
amounts to public nuisance ; and it is not correct 


to say that burden of proof is on the person com¬ 
plained against. [P 95 C 1) 

G. C. O'Gorman and T. N. Walavalkar 

— for Applicant, 

S. A. Desai and V. H. Kamat 

— for Opponents (Complainants.) 

P. B. Shingne, Govt. Pleader 

— for the Grown. 

Broomfield J. — This is an application 
to revise an order made under Sec. 137, 
Criminal P. 0., making absolute an order 
previously made under S. 133 by which the 
applicant was directed to close a dour mill 
erected by him on his premises in Malegaon 
Camp. In this revision application two 
points have been taken, first, that there is 
no legal evidence of the existence of a pub¬ 
lic nuisance, or to cite the relevant langu¬ 
age of S. 133, no legal evidence that the 
conduct of the applicant’s trade, that is to 
say this flour mill, is injurious to the health 
or physical comfort of the community. The 
second point is that even assuming that a 
public nuisance within the meaning of 
S. 133 be held to be proved, it is not a case 
for prohibiting the use of the flour mill but 
for regulating it, and S. 133 permits an 
order regulating the conduct of any trade 
held to be offensive in such manner as the 
Court may direct. The proceedings were 
started by two complaints made on 15tb 
and 16th April 1937, by Uttamchand and 
Balkishan, the owners of the premises im¬ 
mediately adjoining the flour-mill on the 
west and the south. The Magistrate sent 
these complaints to the police for inquiry 
and the police reported that’the working of 
the engine caused the walls of the com¬ 
plainants’ houses to shake and that there 
was a likelihood of danger. After this the 
preliminary order was issued under S. 133. 
Eameshwar, who is the owner of the flour 
mill and the applicant before us, asked for 
time in order that he might obtain legal 
advice and in the meantime undertook to 
see that the working of the mill did not 
endanger the surrounding walls or buildings 
in the vicinity. On 21st May 1937 he pat 
in a written statement in which he said 
that the complaints were untrue and that 
the cracks in the walls of Uttamohand’s 
and Balkishan’s houses were due to other 
causes than the vibrations caused by his 
engine. On 24th May 1937 Tarachand, a 
brother of Uttamchand who made the ori¬ 
ginal complaint, put in a further applica¬ 
tion complaining of the discomfort 
the working of the engine, and on 39t 
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June 1937, the Magistrate after making a 
local inspection ordered that the engine 
should be stopped. Rameshwar then ap¬ 
plied to this Court for revision of this order 
but his application was dismissed as pre¬ 
mature. On Ist November 1937. sum. 
mouses were issued to the parties and the 
formal inquiry began on 13th November 

1937. After recording evidence, the succes¬ 
sor of the Magistrate who had made the 
original order, made the order for the 
closing of the mill absolute on 4th April 

1938. It is this order which is sought to be 
revised. The Sessions Judge of Nasik was 
first approached, but he declined to interfere. 

The first point to be borne in mind is 
that we are only concerned with the evi¬ 
dence which was given at the inquiry. Any 
information or es parte statements on 
which the conditional orders were passed 
are not relevant for the purpose of deter¬ 
mining whether the final order was a legal 
and proper one : see 44 Cal 61.^ Nor can 
a final order under S. 137 be legally based 
on the result of a local inspection by the 
Magistrate. One of the witnesses examined 
was the Assistant Engineer, Malegaon. He 
was asked to submit a report at the sugges¬ 
tion of Rameshwar and he was called to 
prove his report and to give further evi- 
dence. It appears from his report that he 
examined one of the adjoining houses which 
he calls the house of Agarwal. That is 
merely the surname, but we are informed 
that it was Uttamchand’s house which was 
examined. The Engineer referred to cracks 
in the copings of the parapet w'alls on the 
terrace of this house and also in the plaster 
of the walls on the ground floor. According 
to his opinion all these cracks were due to 
natural causes, namely to "temperature," 
settlement and shrinkage, but this opinion 
was to some extent qualified by a farther 
statement that tbe cracks were "apparently 
due to natural causes and not solely to the 
vibrations of the engine." In the conclud¬ 
ing paragraph it was pointed out that the 
-main pulley was not running in one verti- 
•cal plane owing to the fact that the pin on 
the main axle was slightly loose; and if 
this defect was remedied, in the Engineer’s 
opinion, the slight vibration which he 
observed in the adjoining house would be 
still further reduced. When called as a 
witness, the Engineer stated that the result 

1. Raimohan Karmakat v. Emperor, (1917) 4 
A I R Cal 207=35 I C 969=17 Or L J 409= 
.44 Cal 61=20 OWN 1171. 


of his inspection was embodied in his report. 
He also referred to the fact that the engine 
would not start properly at first and until 
it started there was dense smoke in the 
engine room. When it started there was no 
smoke. He stated that in his opinion the 
working of tbe engine "would not* go to 
enhance the danger to the walls of the 
neighbouring houses." Not a single question 
was put to this witness by way of cross- 
examination. 

The Police Sub.Inspector to whom the 
original complaints of Uttamchaud and 
Balkishan had been sent for report was also 
examined as a witness. He also stated that 
the engine would not start at once and 
emitted a lot of smoke, in consequence of 
which he was not able to sit in the engine 
room and had to go out. But be stated that 
he was unable to say that the smoke was 
troublesome to the inhabitants of tbe neigh, 
bourhood. He inspected the houses of 
Uttamchaud and Balkishan and found that 
the walls were shaking owing to tbe vibra¬ 
tions of the engine and there were cracks 
in the upper masonry walls of these two 
houses, and that was why he reported to 
the Magistrate that there was likelihood of 
danger occurring to the neighbouring bouses 
of Uttamchand and Balkishan. He stated 
in cross-examination that the cracks in tbe 
building "might have been due to vibra- 
tions or shocks.” The panchnama which 
was drawn up by this witness at the time 
of his inspection has been put on record. 
It refers only to the two houses of the 
immediate neighbours, Uttamchand and 
Balkishan, and gives details of the cracks 
found in them, which were in the ground 
floor walls and the parapet coping of the 
roof terrace. The panchnama further refers 
to the fact that when the mill was set 
working the southerly wall, which it ap- 
pears is a party wall between the house of 
Uttamchand and the premises in which the 
mill is situated, was found to be shaking 
and gunny bags kept close to the wall were 
also shaking. One of the panchas, who 
signed this panchanama, was examined as 
a witness, ^soolbeg Lalbeg. In his evi¬ 
dence he refers only to Uttamchand’s house 
and states that "everything inside the 
house was shaking due to the shocks from 
the engine working” and that there were 
cracks in the wall. C)ne of the complainants, 
Balkishan, was also examined. The house 
belonging to him which adjoins the flour 
mill is used as a store. It is an old build- 
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ing. Balkishan says that the "walls are 
cracked owing to the vibrations caused by 
the engine ; and that Uttamchand’s house 
has also suffered from cracks; and he also 
makes this statement : “ It (i. e. the flour 
mill) is a nuisance because of the sound 
and smoke from the engine. ” That is all 
he says on that point. He gives no details 
at all. He does not say to whom the noise 
and smoke are a nuisance, whether to him. 
self only or to other persons. There is noth, 
ing about noise and smoke in the original 
complaints. Balkishan is the only one of the 
complainants who has been examined as a 
witness. No other people from the locality 
have been called except one or two who 
were examined as witnesses for the owner 
of the flour mill and who depose that no 
nuisance is caused by it. The Magistrate 
who made the final order inspected the 
place on Ist April 1938, and in the course 
of his notes of inspection he has stated : 

The vibrations are felt in the house of Tara* 
chand (i. e. the same as the house of Uttamchand) 
though rather mildly. Went up-stairs also in com¬ 
pany of the pleaders and found cracks in the 
masonry work of the terraces. 

He has also stated that one of the com¬ 
plainants complained that the engine was 
deliberately worked slowly, so a fitter who 
was present was asked to work the engine. 
After which the Magistrate noted that “the 
shocks are felt now more vividly. " The 
last point noted is the noise from the 
chimney, another nuisance. ” Except for 
the fact that the learned counsel for the 
opponents relied on these inspection notes 
it would have been hardly necessary to say 
that they are not evidence in the case. I 
have already referred to one case bearing 
on that point : 44 Cal 61.^ 49 All 270^ is 
another case. At the conclusion of his judg¬ 
ment the Magistrate says : 

I know and the opponent rightly says that in a 
number of cities many a flour mill works in popu¬ 
lated areas and yet nobody complainsof any injury 
to anyone. But here the trouble is peculiarly nasty. 
The vibrations however indistinct they are felt at 
different times by different persons who visit the 
premises are enough to destroy one's peace of mind 
and are surely a constant source of discomfort to 
the neighbouring house owners and their families. 

Further on he says : 

One is sure to lose one's head by the constant 
thumping of the ground and the ceaseless dinning 
into ears of the rattling noise the engine makes 
while at work. The annoyance therefore nob for 


2. Bhoora v. Tara Singh, (1927) 14 A I R All 267 
=99 I C 415=28 Or L J 159=49 All 270=25 
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any limited period, bub all day long as the mill 
works is real and simply unbearable. The noise 
the chimney makes and the smoke the engine 
emits, due to some defect in the pulley, the flour 
dust can as well be added to the list of mental 
worries of the neighbours .... To my mind it is 
a veritable nuisance in this part of the locality. 

The Sessions Judge in his judgment has 
repeated these remarks of the Magistrate 
and in discussing the objection that the 
original complaints only mention vibrations 
and said nothing about noise or smoke^ 
observes that there was also a police report 
on which the Magistrate acted. The police 
report itself does not appear to be on record. 
But I have referred to the evidence of 
the police ofiBcer and the panchnama from 
which it is sufficiently clear that there was 
no report of a public nuisance at all, but 
naerely of a nuisance, if any, to the twe 
immediate neighbours, Uttamchand and 
Balkishan. The Sessions Judge has also 
mentioned the fact that a number of other 
people in the neighbourhood had com¬ 
plained about the flour mill. This complaint 
is not on the record but is among the 
papers of the case. It purports to have been 
signed by fourteen people and states in 
general terms that extreme annoyance is 
caused to them by this engine. Apparently 
this petition was sent to the Collector and 
forwarded by him to the Magistrate for 
inquiry. He received it while the prelimi¬ 
nary proceedings under Ch. 10 were going 
on. It does not appear that the conditional 
orders under Sec. 133 were based upon it. 
But even if they had been, this petition or 
complaint, which has not been proved in 
any way, is no evidence against the present 
applicant and cannot be considered for the 
purpose of justifying the Magistrate’s final 
order. I have already referred to the mate, 
rial evidence in the case, and in my opinion 
it is perfectly clear that the legal evidence 
which has been produced does not justify 
the finding that the working of the flour 
mill engine amounts to a public nuisance. 

In view of the evidence given by the Assis- 
tant Engineer, who is a perfectly indepen¬ 
dent and impartial witness, it can hardly 
be said that there is a very strong case of 
a nuisance caused even to the immediate 
neighbours, Uttamchand and Balkishan. 
But in any case any damage or inconveni-f 
©Dce that may he caused to their premises 
by the working of the engine must be 
regarded as a private nuisance which may 
perhaps justify civil action on their part. If 
the applicant wishes to avoid the danger of 
civil proceedings, he would be well advised 
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to remedy the defects which have been 
pointed out in the evidence of the Assistant 
Engineer and to do everything possible to 
minimize the vibration. But that is not a 
matter with which the Court is concerned 
jin these proceedings. The nuisance if any 
caused to Uttamohand add Balkishan owing 
to the vibration of the engine could not 
possibly justify an order under Sec. 137, 
Criminal P. C., since there is no evidence 
whatever to suggest that any similar nui. 
sance or inconvenience is caused to anybody 
else. 

As regards the alleged nuisance from the 
noise and smoke, there is merely the vague 
statement of the witness Balkishan to which 
I have already referred. That solitary piece 
of evidence which does not even purport 
to say that the nuisance in question is a 
public one obviously cannot justify the 
finding of the Magistrate in this connexion, 
lit was argued that under S. 135 the person 
against whom the conditional order is made 
is required to show cause against the same, 
and it was suggested that the burden of 
proof is on him. This however is not a 
correct statement of the position. In the 
first place, he has only to show cause in res. 
pect of the matters complained of, and as 
I have pointed out, the original complaints 
mention nothing but that the vibration 
has affected the houses of Uttamchaud and 
Balkishan. But, apart from that, Sec. 137 
provides that the Magistrate has to take 
evidence as in a summons case. That means 
that the complainant has to make out a 
prima facie case, that is to say, he has to 
produce before the Court legal evidence 
which would justify a finding that what is 
complained of amounts to a public nuisance. 
We think therefore that on the evidence no 
order under Ch, 10 was justified. 

That being so, the second point which has 
been taken in this revision application does 
not really arise. Had the evidence shown 
satisfactorily that persons other than the 
two immediate neighbours were injured in 
their health or physical comfort by this 
flour mill, we should still have been of the 
opinion that it was not a case for prohibit¬ 
ing the flour mill but for regulating it in 
some way. In 53 All 706® the facta found 
on proper evidence were that the noise 
made by the factory engine was such as to 

3. Emperor y. Raghunandan Prasad, (1931) 18 
A I R All 433=1931 Cr 0 706=136 I G 621= 
33 Or L J 331=53 All 706=1931 A L J 912. 
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bo a serious nuisance to the neighbouis, 
meaning thereby a considerable number ol 
people living in the neighbourhood, pro. 
venting them from sleeping at night and 
concentrating on their work during the day. 
Nevertheless it was held that though it 
amounted to a public nuisance justifying 
the application of S. 133, the proper order 
to make was, not that the factory should be 
closed, but that the working of tho engine 
should be forbidden between tho hours, 
9 P. M. to 6 A. M. In the present case how. 
ever, there is no proof that the noise is so 
excessive as to amount to a public nuisance 
or that the hours of working are in any 
way unreasonable, and no action under the 
Criminal Procedure Code can be taken. 
These Sections relate to the existing state 
of affairs and not to tho possibility of future 
results. Assuming that a nuisance might 
be caused in future, as was suggested, that 
must be left to be dealt with if and when 
occasion arises. For these reasons we hold 
that the Magistrate’s orders of 30th June 
1937 and 4th April 1938, which were con¬ 
firmed by the Sessions Judge on 4th June 
1938, must be set aside. 

S.G./r.K. Order set aside. 
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Broomfield and Macklin JJ. 

Dattatraya Ramchandra Naik 
Accused — Petitioner. 

V. 

Emperor. 

Criminal Eevn. Appln. No. 314 of 1938, 
Decided on 2nd November 1938, against 
conviction and sentence passed by the 
Honorary Presidency Magistrate, Municipal 
Court, Mazagaon, Bombay. 

(a) City of Bombay Municipal Act (3 of 
1888), S. 384-A—Owner of building is not 
liable under S. 384-A unless he himself is 
using the premises. 

The owner of a building is only liable under the 
language of 8. 384-A, if he himself is using the 
premises bub not otherwise. The language used in 
B. 384-A is not appropriate to the case of an owner 
unless be is also the occupier and uses the premi* 
ses for any prohibited purpose. [P 96 C 1] 

(b) City of Bombay Municipal Act (3 of 
1888), S. 384-A—Construction. 

The provision contained in 8. 884*A is a penal 
provision. 8. 834-A must therefore be construed 
strictly. [P 96 0 2] 
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S. R. Mirajkar and B. A. Mundkur — 

for Petitioner. 

N. H. C. Coyajee — for Opponent. 

P. B, Shingne. Govt. Pleader — 

for the Crown, 

Broomfield J. — This is an application 
for revision of an order of the Honorary 
Magistrate. Municipal Court imposing a 
fine of Rs. 25 on the applicant under 
S 384-A, City of Bombay Municipal Act 
(Bom 3 ’ot 1888). The applicant is the 
owner of several chawls situate in Curry 
Bead, Bombay, and occupied by mill- 
hands. One of the tenants in one of the 
chawls was keeping a goat and the Munici¬ 
pality took proceedings under Sec. 384.A 
against the tenant, the applicant and his 
rent collector. The applicant has been con¬ 
victed and fined as already stated and the 
proceedings against the others have been 
withdrawn. The question in this revision 
application is simply whether the owner of 
the premises is liable under S. 384.A. 

The language of the Section is as follows: 

Where a building or any portion thereof is used 
or intended to be used for human habitation and 
any portion of such building is used for any of the 
following purposes namely, 

(a) for keeping any horse, cow, buffalo, bullock, 
goat or donkey, or 

(b) as a godown or place for the stor.age, in con¬ 
nexion with wholesale trade, of grain, seeds or 
groceries, 

the Commissioner may, if it shall appear to him 
necessary for sanitary reasons to do so, by written 
notice require the owner or oceupier of such build¬ 
ing to discontinue the use of such building for any 
such purpose ; provided that the Commissioner 
may permit such use subject to such conditions as 
he may think fit to prescribe. 

Ifc is contended on behalf of the appli. 
cant that the owner is only liable under 
the language of the Section if he himself is 
using the premises but not otherwise. "We 
think that this contention must be accepted. 
In our opinion the language used is not 
appropriate to the case of the owner unless 
he is also the occupier and uses the premi- 
ses. A person who is not in occupation 
cannot, according to the ordinary use of 
language, discontinue the use of the pre¬ 
mises for any of the purposes mentioned in 
the Section. He might cause the use to be 
discontinued, but that is not the same 
thing. The learned advocate who appears 
to oppose the application points out that 
one of the meanings of the word "disconti- 
nue” according to Webster is ‘cause to 
cease.” But to cause a thing to cease is not 


the same as to cause another person to dis¬ 
continue it, and we are not satisfied that 
the latter meaning can be intended in the 
present case. It is obvious that it may not 
be in the power of the owner to cause the 
use of the premises for any particular pur¬ 
pose to be discontinued by his tenant. Apart 
from a special covenant he would have no 
authority over his tenants to prescribe the 
manner in which they should use the pre¬ 
mises demised and he could only comply 
with the Section by evicting the tenants, 
which in many cases he might not be able 
to do. 

Our attention was also drawn to the fact 
that in the following Sec. 385 the word 
“occupier" only is used which would 
include the owner supposing he happens to 
be also the occupier, and it is suggested 
that the construction of S. 384.A for which 
the applicant contends would render the 
use of the word “owner” in that Section 
superfluous. But as a matter of drafting, it 
would seem to be optional whether one uses 
the expression ‘'owner or occupier” or the 
word ‘ occupier” only to cover the case 
where the owner is to be made liable when 
he is in occupation. These Ss. 384-A and 
385 were inserted in the Act at different 
times, the first in 1916 and the second in 
1920. I do not think that we should be 
justified in inferring from the fact that the 
word “occupier” alone is used in S. 385, 
that the words “owner or occupier" in 
S. 384-A render the owner liable whether 
he is in occupation or not. The provision in 
question is a penal provision; the applicant 
is punished by a Criminal Court for anj 
alleged breach of the Section ; and acoord-i 
ing to a well.recognized rule the Section 
must be construed strictly. We are not 
satisfied that the Legislature has made its 
intention clear that in a case like this the 
owner is to be held liable when he is not 
himself using the premises for any prohi¬ 
bited purpose. We make the rule absolute, 
set aside the conviction and order the fine 
to be refunded. 

r.m./r.k. Eule made absolute. 
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Broomfield and Macklin JJ. 

Mohiddin Bawasaheb Thakur 
Accused — Applicant. 

V. 

Emperor. 

Criminal Revn. Applns.Nos. 311 and 312 

1938, Decided on 4th November 1938, 

from order of Sess. Judge, Ratnagiri. 

Bombay Local Board* Act (6 of 1928), Sec. 

4 (3)—‘Notified area* under Bombay Dietricl 
Municipal Act is not ‘municipal district* within 
■ the meeming of S. 4 (3)—Local Board can l®vy 

• octroi on goods imported in notified area within 
the district. 

There is a distinction between a ‘municipal 
district’ and a ‘notified area.’ Notified areas are 

• only constituted in cases where it is not expedient 
toconstitute the area a'municipal district.’ Under 
S. 189. Bombay District Municipal Act, a ‘notified 
area’ is deemed to be a ‘municipal district’ only 
for the purposes of any Sections of the Municipal 
Act which may have been applied to it. But when 
the Local Boards Act in S. 4 (3) refers to muni- 

• oipal district, it does not include a notified area 
under the Municipal Act. Therefore the District 
lK)cal Boards can, if duly empowered by its rules 

- and bydaws, levy octroi on goods imported into a 
•notifi^ area within the limit of its district. 

tP 98 C 1, 2] 

G. C. O’Gorman and Y. B. Eege — 

for Accused. 

S. A. Desai and S. S. Kavalekar — 

for Complainant. 

Broomfield J. —These are companion 
■revision applications in which the facts are 
similar and common points of law arise. 
The accused in one case is the agent of the 
Burma Shell Co., and the accused in the 
other is the agent of the Standard Oil Co. 
They both reside in Rajapur, which is a 
port on a creek in the Ratnagiri District 
and is also a notified area under the Bom. 
hay District Municipal Act. Consignments 
of a number of tins of kerosene oil were 
sent to the accused from Bombay in 
country craft. The goods were first taken 
to Jaitapur, which is a port at the mouth 
■ of the creek. They were there declared for 
customs and transhipped into smaller boats 
in which they were conveyed to Rajapur. 
The accused there took delivery. The Dis. 
trict Local Board has made rules and by. 
laws for the levy of an octroi on certain 
goods includiug kerosene oil imported into 
the district. There is a local board octroi 
naka at Jaitapur and it is in evidence that 
the nakedar at that place demanded pay. 
unent of the octroi on these goods, but 
1989 B/18 & 14 


could not recover it as the goods had appa¬ 
rently not been landed. In that connexion 
reference may be made to 38 Bom L R 
790.^ After delivery of the goods had been 
taken at Rajapur a demand for payment of 
the octroi was sent to the accused and pay. 
ment not having been made they have been 
prosecuted under Sec. 70, Bombay Local 
Boards Act (Bom. 6 of 1923) for breach of 
a by-law by which the failure to pay octroi 
has been made punishable by a fine. Each 
of the accused has been convicted and fined 
Rs. 50 and in the case of one of them a 
sentence of a fortnight’s imprisonment in 
default was imposed. The convictions have 
been upheld by the Sessions Judge. 

Most of the pleas taken on behalf of the 
accused in the lower Courts have now been 
abandoned and only one point has been 
argued before us. The point is based upon 
the fact that Rajapur is a notified area 
under the Bombay District Municipal Act, 
and learned counsel who appears for the 
accused contends that the District Local 
Board have no power to levy octroi on 
goods imported into a notified area. For this 
contention reliance is placed mainly on 
S. 187, Bombay District Municipal Act, 
and the other Sections in Ch. 14 of the Act 
dealing with notified areas. S. 187 provides 
for the constitution of specified areas as 
notified areas when it is not expedient to 
constitute them as municipal districts as 
defined in the Act. S. 188 gives power to 
the Governor in Council to apply any Sec¬ 
tion of the Act to a notified area, to impose 
any tax in the area which might be imposed 
under the Act if it were a municipal dis. 
trict aud to appoint a person or a com. 
mitteeto recover and administer the taxes. 
In Cl. (2) of S. 188 it is provided that the 
proceeds of any tax levied under this Sec- 
tion shall be expended only in some manner 
in which the municipal fund might be 
expended if it were a municipal district. 
S. 189 provides that when any Sections of 
the Municipal Act have been applied to a 
notified area, the area shall be deemed to 
be a municipal district for the purposes of 
those Sections. 

The interpretation which Mr. O’Gorman 
wishes to place upon these provisions is 
that no taxes can be levied in a notified 
area except those which are provided for in 
S. 186 and which are to be spent by the 

1. Emperor v. Dema Mahadu, (1936) 23 A I R 
Bom 376=1986 Cr O 921=166 I C 637=38 
Cr L J 37=88 Bom L R 790, 
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Notified Area Committee for the purposes 
of the notified area. He points out that as 
stated in S. 187 (l) the object of constitut¬ 
ing a notified area is that improved arrange¬ 
ments may be made within that area and 
on that he seeks to found an argument that 
no taxation for any other purpose is in¬ 
tended. We think however that no such 
inference can properly be drawn. Because 
the inhabitants of a notified area may be 
taxed by the Governor in Council for the 
improvement of the area, it does not follow 
that they may not also be taxed for the 
benefit of the district, and if powers of 
taxation are given by any other Act, for 
instance the Local Boards Act, these 
powers cannot be taken away except by 
express words, which are not to be found 
in Chapter 14, Municipal Act. 

Section 4 (3), Bombay Local Boards Act, 
provides that a District Local Board shall 
have authority for the purposes of the Act 
over the area for which it has been estab¬ 
lished, except such portion thereof as is for 
the time being within the limits of a muni¬ 
cipal district or cantonment. It is not now 
disputed that the District Local Board of 
Eatnagiri has power to levy this octroi 
duty on goods imported into the district in 
respect of the whole area of the district 
except such area as comes under the excep¬ 
tion to the clause which I have just read. 
No taxes can be imposed in a municipal 
district or in a cantonment. Mr. O’Gorman's 
contention is that the words ‘Municipal 
District’ in this clause must be taken to 
include a notified area. We find ourselves 
unable to accept this view. The distinction 
between a municipal district and a notified 
area is made abundantly clear in the Muni, 
cipal Act. Notified areas are only con. 
stituted in cases when it is not expedient to 
constitute the area a municipal district, 
and under S. 189 a notified area may be 
deemed to be a municipal district, although 
it is not one, but only for the purposes of 
any Section of the Municipal Act which 
may have been applied to it. Eajapur used 
formerly to be a Municipality. It w’as con. 
stituted a notified area with effect from 1st 
January 1917, and the Government notifi. 
cation relating thereto said in so many 
words that from that date it was to cease 
to be a municipal district. Prima facie then 
it seems to be perfectly clear that when the 
Bombay Local Boards Act in S. 4 (3) refers 
to a municipal district, it does not include 
a notified area. There is nothing in the Act, 


so far as we are aware, which lends any 
support to the argument that a notified 
area should be included, and on the con¬ 
trary there is a provision recently intro- 
duced in S. 46 (l-A) in which reference ie 
made both to municipalities and notified 
areas, showing that the distinction made in 
the District Municipal Act is recognized in 
the Local Boards Act also. Obviously, we 
have to read the two Acts together, and 
when we do this, we think that there is no 
force in the argument that the District 
Local Board has no power to impose octroi 
in the case of goods imported in a notified' 
area. , 

We are told that this involves double' 
taxation since the notified area committee 
levies a terminal tax which has been paid* 
in the case of these goods. That however is 
not a matter with which the Courts are 
concerned. If any hardship is caused in this 
way, it can very easily be dealt with by 
the Legislature. All that would be neces¬ 
sary would be to add the words 'Notified 
Area’ after ‘Municipal District’ in S. 4 (3), 
Bombay Local Boards Act. Indeed, it would^ 
seem that legislation is not really neces¬ 
sary. Sec. 99 of the same Act shows that 
the District Local Board’s powers of impos¬ 
ing taxation are subject to any general 
or special orders which may be made by 
Government. It would therefore be perfectly 
easy for the Government, if so advised, to 
make a rule that the District Local Board 
is not to levy octroi in the case of goods 
imported into a notified area. As the law 
stands at present however we think -the 
convictions of the accused are correct. The 
rule must be discharged in both cases. 

n.s./r.k. Rule discharged. 
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Beaumont C. J. and Rangnekae J. 

Suleman Haji Ahmed Oomer _ 

Plaintiff —- Appellant- 

V. 

Darabshaw Pirojshaw Dubash — 

Defendant — Respondent. 

Appeal No. 27 of 1938, Decided on 6fch 
October 1938. 

Transfer of Property Act (1882), S. 115—On 
surrender of head-lease, sub-lessee becomea- 
lessee of lessor, but when surrender is for 
obtaining new lease, he continues as before- 
under the lessee. 

When a lessee has given s snb-Iease and there¬ 
after surrenders the head-lease to the lessor, the 
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position of the sub-lessee remains unaSected and 
he becomes the lessee of the original lessor on the 
same terms as in the sub-lease. If however the 
lessee surrenders the head-lease for the purpose of 
obtaining a new lease, the sub-lessee continues as 
before to hold under the lessee. [P 100 C 2J 

Sir Jamshedji Kanga, F, J. Coltman, 
V. F. Taraporewala and R. J. Colah — 

for Appellant. 

J. H. Vakeel and M. M. Jhaveri — 

for Bespondent. 

Facts.—In May 1933 the plaintiff took 
a lease of certain lands for ten year's from 
the National Bank of India with an option 
to purchase the reversion within the period. 
He built two bungalows thereon and gave 
under-leases of the same to a Japaiese 
firm in 1935 for three years and option 
was given to renew the same for a further 
period of two years. In 1936 the plaintiff 
agreed to transfer his lease from the 
National Bank with the right to purchase 
the reversion to Mr. and Mrs. Pandia who 
were to get the freehold from the Bank 
and then grant the plaintiff fresh leases of 
the property for 999 years. Later on, the 
plaintiff entered into an agreement with 
the defendant by which he agreed to pur¬ 
chase the reversion of the property under 
his original lease and then to transfer the 
same himself or through the Pandias by 
lease for 999 years to the defendant at the 
same rent. The agreement contained a 
clause which ran as follows : 

The said properties are subject to two leases 
dated 7th September 1935 and made ^tween the 
lessor and Messrs. Mitsuibishi Shoji Keisha Ltd. 
(the Japanese firm). The lessor declares that they 
are valid and subsisting leases. The lessee shall 
take the properties subject to the said leases con¬ 
tents whereof he has notice of. 

It was not expressly agreed between the 
plaintiff and the defendant that a reference 
to the under-leases of the Japanese firm 
was to be made in the lease to be given to 
the defendant. Subsequently, the National 
Bank conveyed the freehold to the Pandias 
with the consent of the plaintiff who sur¬ 
rendered his original lease to the Pandias 
who in their turn granted leases for 999 
years to the plaintiff. But it was open to 
the plaintiff to surrender the same and get 
another lease granted direct to the defen¬ 
dant if he so desired. A draft was prepar. 
ed which contemplated that the plaintiff 
would surrender his leases with a view to 
get a fresh lease granted to the defendant 
direct. The draft contained a clause that 

the lease was to be given to the defendant 
together with the full benefit of the rents, coven* 


auts and other benefits and advantages reserved by 
and subject to the obligations contained in tho 
indenture of tho lease dated I7th September 1935 
(lejiso to the Japanese firm). 

The draft was submitted to Payne (t Co. 
on behalf of the Pandias ; and they objec¬ 
ted to the clause being there as the Pandias 
contended that they were not bound to 
insert it; the plaintiff insisted that the 
defendant should take the document with¬ 
out the words and sued for specific perfor¬ 
mance of the agreement by e.xecuting the 
leases in terms of the drafts without the 
addition of the words in dispute while tho 
defendant wanted specific enforcement but 
insisted on having the words inserted in 
the lease. 

Beaumont C. J. — (After stating the 
facts given above the judgment proceeded.) 
The only question which we have to 
decide, as it seems to me, is whether the 
defendant is entitled to have those words. 
If the benefit of the leases to the Japanese 
firm remains vested in the Pandias, un¬ 
doubtedly the defendant will not get the 
benefit of those leases, as they are entitled 
to do under their agreement with the plain¬ 
tiff; but if, on the other hand, the benefit 
of those leases is vested in the plaintiff, the 
plaintiff offered in the correspondence before 
action to assign such benefit as he has to 
the defendant by an independent document 
to which the Pandias would not be parties, 
so that there will be no difficulty provided 
that the benefit of the under-leases is not 
vested in the Pandias. Now the question 
in whom the benefit of those under-leases 
is vested seems to me to turn on the proper 
construction of Sec. 115, T. P. Act. That 
Section provides that: 

The surrender, express or implied, of a lease of 
immovable property does not prejudice an under¬ 
lease of the property or any part thereof previously 
granted by the lessee, on terms and conditions sub¬ 
stantially tho same (except as regards the amount 
of rent) as those of the original lease ; . . . . 

So that under that part of the Section 
the under-lease to the Japanese firm is not 
prejudiced by the surrender of the head- 

lease. Then the Section goes on to say: 
.... but, unless the surrender is made for the 
purpose of obtaining a new lease, the rent payable 
by, and the contracts binding on, the under-lessee 
shall be respectively payable to and enforceable by 
the lessor. 

So that where you have a surrender of a 
head-lease with no provision as to the grant 
of a new lease, the head-lease is obliterated 
and direct contact is established between 
the under-le^ee and the original lessor. 
But that position is only "unless the sur- 
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render is made for the purpose of obtaining 
a new lease,” and the Section does not pro¬ 
vide what is to happen in that excepted 
case. In my opinion, on the true construc¬ 
tion of the Section, the only legitimate 
inference is that, in that event, the beneSt 
of the contracts in, and the right to the 
rent under, the under-lease must vest in 
the new lessee. It seems to me that there 
is nobody else in whom such benefit and 
right can vest. The rent in the under-lease 
■which has not been affected by the surren- 
.der must be payable to somebody ; if it is 
not payable to the lessor in the excepted 
«ase, it must be payable to the new lessee. 

Now, in the present case, in my opinion, 
it is quite clear that the original lease of 
1933 to the plaintiff was surrendered by 
him to the Pandias for the purpose of 
obtaining a new lease ; that was the agree- 
ment of 10th June 1936. Under the draft 
leases submitted by the plaintiff the leases 
to the plaintiff are to be surrendered and 
fresh leases granted to the defendant, and 
it is clear that that is part of the original 
arrangement for the surrender of the lease 
and the grant of a new lease, which under 
the agreement between the parties might 
be to the plaintiff or to his nominee. On 
the execution of leases in the terms of the 
drafts the benefit of the under-leases will 
become vested automatically in the defen. 
dant as the person to whom the new lease 
was granted and no assignment of any such 
benefit to anybody is required. In my view 
therefore the plaintiff is entitled to specific 
performance of the agreement of 29th June 
1936, by requiring the defendant to execute 
the draft leases in the terms of drafts C 
and D annexed to the plaint without the 
words which are referred to in the relief 
claimed by the plaintiff and which I have 
previously read. The learned Judge took a 
different view of the construction of S. 115, 
T. P. Act, though I do not gather in whom 
he considers that the benefit of these sub¬ 
leases is now vested. The learned Judge 
also held that, having regard to the corres- 
pondence, the plaintiff was not ready and 
willing to carry out his contract. But I 
have some difficulty in understanding that 
part of the judgment because the plaintiff 
is asking in his plaint for specific perform¬ 
ance by the execution of the document in 
this particular form. Therefore he is obvi¬ 
ously offering in the plaint to execute a 
document in that form, and in my view it 
is irrelevant to point out that at certain 
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periods before the plaint was delivered he 
was not ready and willing to carry out 
what he is offering to carry out in the 
plaint. I think that the plaintiff is entitled 
to the relief asked for in prayers A, B and 
C. There will be liberty for the defendant 
to apply in case the plaintiff does not carry 
out his part of the bargain. 

Eangnekar J, — The point involved in 
the case is really short and has been fully 
dealt with in the judgment just delivered, 
but I propose to state my view as to the 
meaning of S. 115, T. P. Act. The plain 
meaning of the Section is that when a 
lessee has given a sub.lease and thereafter 
surrenders the head.lease to the lessor, the 
position of the sub-lessee remains nnaffected, 
and he becomes the lessee of the original 
lessor on the same terms as in the sub. 
lease. That is the ordinary rule If however 
the lessee surrenders the head.lease for the 
purpose of obtaining a new lease, the sub¬ 
lessee continues as before to hold under 
the lessee. This is the only way in which 
the latter part of the Section can be given 
effect to, unless one were to entirely ignore 
the exception introduced there by the 
words unless the surrender is made . . . 
Ac. The exception implies that the ordi¬ 
nary rule is not to be followed when the 
surrender is made for the purpose of obtain, 
ing a new lease. 

Now, apart from the fact that I am 
unable to see in the agreement of 29th 
June 1936 any obligation on the part of 
the plaintiff to retain the disputed words 
in the drafts C and B, which he tendered 
to the defendant, it was nobody’s case that 
the defendant was not entitled to the bene¬ 
fit of the Bub-leases in this case. That 
benefit most exist somewhere. It either 
existed in the Pandias or it existed in the 
plaintiff, or it must now, under the pro- 
posed lease go to the defendant. It is 
nobody’s case that it vested in the Pandias. 

At any rate, there is nothing in any of the 
documents, which were put in in the case, 
to show that the Pandias ever claimed that 
after the surrender in their favour by the 
plaintiff they were entitled to the benefit 
of the sub.leases. The plaintiff made it 
clear at the outset that he was not entitled 
to the benefit of the sub.leases, and in fact 
the learned Judge in one part of the judg¬ 
ment says that it is common ground that 
the benefit of the sub-leases should go to 
the defendant. That being so, it seems to 
me it is a great pity that the parties could 
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Bot agree upon the drafts, the responsibi¬ 
lity for which, in my opinion, lies on the 
attitude taken up by the Pandias. I agree 
that the appeal must be allowed. 

S.G./r.k. Appeal allowed. 
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Beaumont G. J. and Kania J. 

Lakhaji Dollaji Co. — Defendants — 

Appellants. 

V. 

Boorugu Mahadeo Rajanna and another 

Plaintiffs — Respondents. 

Appeal No. 46 of 1937, Decided on 25th 
March 1938. 

(a) Contract Act (1872), Ss. 152, 151— Com* 
mission agent keeping at his pedbi silver bars 
of hit client, unlocked and unattended—Three 
silver bars lost —Agent is guilty of negligence. 

Where a client instructs bis commission agents 
to purchase silver bars and to keep them ^vitb 
themselves and the same on purchase are kept by 
them unlocked among other bars against the wall 
of pedhi which is unattended and three of them 
are lost, the agents are guilty of negligence in the 
manner in which they kept the bars. (E* 101 C 2J 

(b) Contract Act (1872), Ss. 2, 151, 152 — 
Client instructing agent to purchase and keep 
silver bars—Agent purchasing bars and report* 
ing that he kept them at client's risk — Three 
bars lost—Client’s offer is accepted when agent 
executed instructions and agent cannot alter or 
add to the contract —* Agent is liable for 
damages. 

A client by telegrams instructed his commission 
agents in bullion to purchase silver bars and to 
keep them with themselves; the agents purchased 
the bars and repotted that the same bad been pur. 
chased and “kept at your risk.” Three bars were 
lost and the client sued for damages; 

Held that the offers contained in the telegrams 
of the client were accepted by the agents when 
they executed them, and the contract required 
them to keep the bars as ordinary bailees for a 
reasonable time and that though they could con* 
tract out of their obligations, it was not open to 
them until a reasonable time had expired to alter 
the contract or to add a new term to the same by 
providing that they were not to be under the ordi* 
nary liability which attached to bailee. 

(P 102 C 2; P 103 Cl] 

M. G. Setalvad, Advocate.General and 
M. L. Maneckshaw — for Appellants. 

V. F. Taraporevala and Purshottam 
Trikamdas — for Respondents. 

Beaumont C. J. — This is an appeal 
from a decision of B. J. Wadia J. The facts 
are really not in dispute. The plaintiffs 
instructed the defendants, who carry on 
business as commission agents in bullion in 
Bombay, to purchase silver bars on their 
account and to keep them. The defendants 
purchased the bars and kept them at their 


pedhi in Bombay, where three of the bars 
were lost. There is no suggestion that they 
were lost through any dishonest action on 
the part of the defendants. Nobody knows 
how they were lost, but the presumption is 
that they were stolen. At any rate they 
were lost, and the plaintiffs sued for 
damages for the loss of these three bars. 
The learned Judge held upon the facts that 
the defendants were guilty of negligence in 
the manner in which they kept the bars. 1 
do not think that point can bo seriously 
disputed. The defendants kept the bars, 
with a number of other bars, in their pedhi 
in Bombay, placed against the wall, the 
pedbi being open. They were not locked up 
in any way. T^e defendants say that the 
pedbi was never left without somebody 
being present; there was always either a 
servant or a partner, but obviously that 
evidence cannot be correct, because the 
silver bars weighed 70 pounds each and 
they could not have been removed in the 
presence of other persons. I think the pedhi 
must undoubtedly have been left unattend¬ 
ed, possibly on more than one occasion, and 
somebody got in and removed the bars. 
The loss was not discovered till 28th June 
1934, when it was found that some gunny- 
bags had been placed in the position for. 
merly occupied by the bars, and according 
to the defendants those gunny.bags bad 
been there for some days before it was 
noticed that the silver bars had been 
removed. It seems to me impossible to say 
that the defendants looked after the bars 
with sufficient care to absolve them from 
the ordinary liability of a bailee. Therefore 
on that point I agree with the learned Judge. 

The contract between the parties is evi¬ 
denced by three telegrams sent by the 
plaintiffs to the defendants. The first tele¬ 
gram read: “Buy five silver vilaite ready 
chowkas. Keep there.” The other two tele¬ 
grams were in similar terms except as to 
the number of bars. In my opinion the 
effect of the telegrams was that the plain¬ 
tiffs offered to the defendants the business 
of buying bars as commission agents and 
keeping them pending instructions as to 
delivery. No doubt the defendants could not 
have been compelled to keep the bars for 
more than a reasonable time, but the 
instructions were that the bars were to be 
bought and kept by the defendants. Now 
the defendants in acknowledging these tele¬ 
grams reported that the bars had been pur. 
chased and “kept here at your risk.” The 


102 Bombay Lakhaji Dollaji & Co. v. 

learned Judge treated the contract between 
the parties as a contract in which the bars 
were retained by the defendants at the risk 
of the plaintiffs, but he held that the words 
**at your risk” were nob enough to absolve 
the defendants from the act of negligence 
which resulted in the plaintiffs’ loss. If I 
agreed with the learned Judge as to the 
nature of the contract between the parties, 
I should not be prepared to accept his view 
as to its legal effect. But, in my opinion, 
the contract between the parties was nob 
a contract to keep the bars ab the risk of 
the plaintiffs. The offers contained in the 
telegrams were accepted by the defendants 
when they executed them, and in my view 
the contract required th® defendants to 
keep the bars as bailees for a reasonable 
time, and they were not entitled to add a 
new term to the contract by providing that 
they were nob to be under the ordinary 
liability which attaches to bailees. 

That really disposes of the appeal, bub 
as the learned Judge dealt with certain 
points of law arising on the assumption 
that the contract was a contract to keep 
the bars ab the plaintiff's risk, I will deal 
shortly with that point. The liability of a 
bailee is laid down by Sec. 151, Contract 
Act, which provides that in all cases of 
bailment a bailee is bound to take as much 
care of the goods bailed to him as a man of 
ordinary prudence would take in similar 
circumstances of his own goods of the same 
bulk, quality and value as the goods bailed. 
Then 8. 152 provides that in the absence 
of a special contract a bailee is not liable 
for any loss, destruction or deterioration of 
the thing bailed if he has taken the amount 
of care described in S. 151; so that a bailee 
is liable for negligence, the standard of 
which is deffned in S. 151. It is argued by 
Mr. Taraporewala that a bailee cannot 
contract himself out of Sec. 151, and that 
every bailee must at any rate be liable to 
the extent laid down in S. 151. This Court 
in 52 Bom 37,^ following the case in 32 Mad 
95,® held that it was open to a bailee to 
contract himself out of the obligations im¬ 
posed by S. 151, and I feel no doubt what¬ 
ever that that view is correct. The Act does 
not expressly prohibit contracting out of 
S. 151 and it would be a startling thing to 

1 . Bombay Steam Navigation Co. Ltd. v. Vasu- 
dev Babutao, (1928) 15 A I B Bom 5=106 
I C 470=52 Bom 37=29 Bom L B 1551. 

2 Sheik Mahamad Ravuthec v. British India 
8team Navigation Co. Ltd., (1908) 32 Mad 95 
^18 M L J 497 (P B). 
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say that persons sui juris are not at liberty 
to enter into such a contract of bailment 
as they may think fit. Contracts of bail¬ 
ment are very common, although they are 
not always called by their technical name. 
I can see no reason why a man should not 
be at liberty to agree to keep property 
belonging to a friend on the terms that 
such property is to be entirely at the risk 
of the owner and that the man who keeps 
it is to be under no liability for the negli¬ 
gence of his servants in failing to look after 
it. The learned Judge took that view, but 
he held that the words * *at your risk” did not 
amount to a contract taking the case out of 
S. 151. Therein I am unable to agree with 
him. It seems to me that on his judgment 
the words “at your risk” are given no 
meaning at all, and, if they are part of the 
contract between the parties, they must be 
given some meaning. The words mean that 
the risk is to be that of the owners, and 
not of the bailees. The only liability of a 
bailee is for negligence uoder S. 151, and 
therefore any words absolving him from 
risk must cover the consequences of negli¬ 
gence: see (1872) 8 Q B 57^ and (1922) 2 
K B 87.^ Those cases show that there is a 
distinction between the case of an agent, 
like a common carrier, who is liable for loss 
or damage to goods whether or not occa¬ 
sioned by the negligence of himself or his 
servants, and the case of an agent, like a 
bailee, who is liable only for loss resulting 
from negligence. In the former class of cases 
a contract excluding liability may have 
effect given to it by excluding only tb® 
liability for acts not resulting from negk- 
gence unless of course the contract is so 
expressed as to make it clear that liability 
from negligence was to be excluded ; but io 
the latter class of cases, where the only 
liability is in respect of negligence, o^y 
contract excluding liability must apply 
acts of negligence because there is nothing 
else on which it can fasten. Had I there¬ 
fore taken the same view as the learned 
Judge as to the nature of the contract 
between the parties, I should have 
that the defendants have contracted them¬ 
selves out of their liability as bailees. But, 
in my opinicm, the true contract between 
the parties was that the defendants were to 

3. MacCawley v. Furness Bailway Co., o 

Q B 57=42 L J Q B 4=27 L T 485=21 W » 

4. Butter v. Palmer. (1922) 2 KB 87=91 
657=127 L T 419=66 S J 576=38 T L » 
555. 
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hold the bars for a reasonable time as 
ordinary bailees, and it was not open to the 
defendants to alter the contract until a 
reasonable time had expired, and they 
never suggested that a reasonable time had 
expired. In my opinion therefore the appeal 
'fails and must be dismissed with costs. 

Kania J. —The facts are stated in the 
judgment of the learned Chief Justice. On 
the question whether it is open to two con- 
'tracting parties to contract a bailee out of ^ 
his liability as provided in S. 151, Contract 
Act, I agree with the conclusion mentioned 
in the judgment in appeal and with what 
is stated by the learned Chief Justice. But 
the question is whether there is a contract 
in this case which excludes that liability. 
The facts show that the plaintiffs had 
asked the defendants to purchase and keep 
the bars. By purchasing the bars in the 
market the defendants accepted the com. 
mission which was given to them. They 
had therefore no right to add to the instruc. 
tions given to them or to the contract 
which arose out of their action in purchas. 
ing the bars according to the instructions. 
The statement contained in their letter 
that from the moment of delivery they had 
kept the bars at the plaintiffs’ risk, was not 
consistent with the commission accepted by 
them and has no value at all. It was an 
attempt to impose an additional term 
which was never accepted by the plaintiffs. 
It was urged on behalf of the defendants 
that on the expiry of a reasonable time it 
should be treated that the bars were kept 
■ at the risk of the plaintiffs. I am unable to 
accept that contention. The letters contain, 
ing the additional terms were written at a 
time when the first contract was subsisting. 
While that contract was subsisting, it was 
not open to the defendants to state that 
from the very commencement they had 
kept the bars at the risk of the plaintiffs. 
They can so intimate after the expiry of a 
reasonable time. The additional term was 
their offer which had never been accepted. 
There being no obligation to repudiate the 
additional term, no question of acquiescence 
to form a later contract arises. That case 
has not been set out in the written state, 
tnent and was not even suggested by defen. 
dants’ witness. On that ground the appeal 
must fail. 

It is not necessary for me to express an 
opinion as to the meaning of the words "at 
•your risk” used in the particular ciroum. 
^stances of this case or the extent to which 


(1372) 8 Q B 57’ or (1922) 2 K B 87^ would 
apply in India, 

S.G./r.K. Appeal dismissed. 
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SOMJEE J. 

Calico Printers Association Ltd. — 

Plaintiffs. 

V. 

Savani d: Co. — Defendants. 

Suit No, 302 of 1937, Decided on 5th 
October 1937. 

Patents and Designs Act (2 of 1911), Sec. 
53 (1) (a) — Plaintiffs* design consisting of 
border and background in a sari —Defendants 
copying in detail plaintiffs’ design in respect of 
border and getting it printed in Japan and im* 
porting the prints for sale in Bombay — Plain* 
tiffs* design found to be new and original—* 
Plaintiffs suing defendants for injunction res¬ 
training them from applying their design 
Defendants held infringed plaintiffs* design 
although defendants* design was not exact 
reproduction of plaintiffs* design — Although 
design was applied in Japan, defendants held 
could be sued in India having imported it for 
sale in British India — Injunction granted to 
plaintiffs was restricted to British India and to 
period of copyright— Plaintiffs held entitled to 
order for delivery up of goods. 

It is nob necessary in the case of every design or 
pattern, in order to bring it within the statute, 
that it must be the exact reproduction of the regis. 
tered design. Where there is no novelty or origi¬ 
nality about the registered design or pattern but 
it is merely an arrangement of old and well-known 
kinds of work, quite a small change would make 
great difference. It is only in cases in which there 
is no novelty or originality about the design, that 
the exact reproduction of the registered design 
would amount to an infringement of such design 
and quite a small change, however trifling it may 
be, would make a great difference. The words 
“fraudulent and obvious imitation” in Sec. 53, 
Patents and Designs Act, cannot be construed to 
mean exact reproduction. [P 109 0 2] 

The plaintiffs who were the registered proprie¬ 
tors of a certain design for printing saries, sued 
the defendants for having infringed their design 
by importing in Bombay from Japan ten cases of 
prints foe sale in Bombay, the border of which 
was identical with or obvious imitation of their 
design. The plaintiffs prayed for an injunction 
restraining the defendants from applying to textile 
goods their registered design or any fraudulent or 
obvious imitation thereof, without the consent of 
the plaintiffs and from publishing or exposing for 
sale and from taking delivery of the ten cases 
from the Port Trust or Customs authorities. They 
also prayed that the defendants may be ordered to 
deliver up to the plaintiffs for destruction the 
goods bearing their design which were in posses¬ 
sion of the defendants. The registered design 
of the plaintiffs was new and original and was 
not published in British India, prior to the 
date of the registration. The defendants did not 
claim to have made up or devised their design. 
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The plaintiSs’ design consisted of a border and 
background of a sari. The defendants admitted 
having copied the plaintiSs’ design of the border 
in all its details. They however contended that 
the designs were diSereut inasmuch as the defen* 
dants’ background was diSerent : 

Held that there had been an infringement by 
the defendants of the plaintiSs’ design and they 
were entitled to an injunction prayed for. That 
the defendants’ design was an obvious and frau¬ 
dulent imitation of the plaintiSs’ design. That 
although the design was applied at the instance of 
the defendants in Japan, still the plaintiSs were 
entitled to sue the defendants under Sec. 53 (1) (a) 
as they caused the design to be applied to their 
goods and imported the same for sale in British 
India. That the injunction granted to the plain¬ 
tiSs was to be restricted to British India and for 
the period of the copyright in respect of the future 
infringements of the plaintiSs’ copyright, but with 
regard to the ten cases in suit the injunction was 
to be permanent. That equitable remedies in res¬ 
pect of an infringement of a copyright were not 
excluded by the statute and the plaintiSs were 
entitled to ask for delivery up of the goods in suit 
to them for destruction. The defendants could 
not even be allowed to re-ship the goods to Japan. 
The usual order for delivery up was the proper 
order to be passed : (1870) 6 Ch A 418 ; (2931) 48 
B P C 268 ; (1884) 50 L T 420; (1923) 40 R P O 
320 and (1912) 2 Ch 602, Bel. on ; (1911) 104 
L T 259 and (1924) 131 L T 556, Ref. ; A I R 
1936 Bom 408, Expl. [P 110 0 2; P 111 0 1 ; 

P 112 C 1, 2] 

Sir Kenneth Kemp, Advocate.General 
and C. K. Daphtary — for Plaintiffs. 

M. L. Manekshaw and S. T. Karani — 

for Defendants. 
Judgment.— The plaintiffs are the regis¬ 
tered proprietors of a certain design for 
printing saries. The certificate of registra¬ 
tion of the design with a specimen print on 
a piece of voil is Ex. A. The design consists 
of a border and, what has been at this trial 
called, the body or the background of the 
sari. The design was registered under the 
Patents and Designs Act (2 of 191l) and 
therefore the plaintiffs have the exclusive 
right to the use of the design for printing 
textile goods and selling the same in British 
India. The plaintiffs' case is that the defen¬ 
dants imported into Bombay ten cases of 
Japanese prints for sale in Bombay, the 
border of which is identical with or a frau¬ 
dulent or obvious imitation of the plaintiffs 
registered design and that the defendants 
applied the design to the goods contained 
in the ten cases without the license or con¬ 
sent of the plaintiffs and were publishing 
or exposing or causing to be published or 
exposed for sale and selling the goods. 

The plaintiffs state that the acts of the 
defendants were wrongful and caused loss 
or damage to the plaintiffs. The plaintiffs 
pray for an injunction restraining thedefen. 


dants from applying to textile goods th&* 
plaintiffs’ registered design or any fraudu¬ 
lent or obvious imitation thereof without 
the license or written consent of the plain¬ 
tiffs and from doing anything with a view 
to enable the design to be so applied ; and 
from publishing or exposing or causing to 
be published or exposed for sale and selling, 
and from taking delivery of the ten cases 
from the Port Trust and Customs authori¬ 
ties. The plaintiffs further pray that the 
defendants may be ordered to deliver up on 
oath to the plaintiffs for destruction the 
goods bearing their design or fraudulent or 
obvious imitation thereof in the possession 
of or under the control of the defendants. 
A specimen of the defendants’ goods to 
which the plaintiffs contend the defendants 
have for the purposes of sale applied or 
caused to be applied the plaintiffs’ regis¬ 
tered design or a fraudulent or obvious 
imitation thereof is Ex. B. The defendants 
admit that Ex. B is a specimen of the goods 
imported by them. 

In their written statement the defen¬ 
dants contend that the registration of the 
plaintiffs’ design is not valid on the ground 
that the design is not new or original but 
has been in existence and applied as a very 
common design to cotton piecegoods and 
has been published in British India long 
prior to the date of the registration. This 
contention was given up by the defendants 
at the trial and therefore no issue has been 
raised with regard to the contention con¬ 
tained in para. 1 of the written statement 
of the defendants. In para. 3 of the written 
statement the defendants admit having 
imported the ten cases of Japanese goods 
for the purpose of sale and say that the 
defendants sold the goods to Harkison 
Jagjivan on or about 29th Januai'y 1937- 
The defendants deny that the border of the 
cloth contained in the ten oases and printed 
in Japan is either identical with or a 
fraudulent or obvious imitation of the 
plaintiffs’ registered design. The defendants 
contend that the plaintiffs have no copy¬ 
right in the design of the border and the 
plaintiffs’ copyright, if any, is in the design 
as a whole, i. e. the border and the back¬ 
ground. The defendants further say that 
three cases out of the ten cases were given 
delivery of by them to Harkison Jagjivan 
prior to the filing of this suit. The defen¬ 
dants deny the plaintiffs’ claim and say 
that the plaintiffs are not entitled to the- 
reliefs claimed. 
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In the plaint the plaintiffs further state 
that the defendants, knowing that the 
plaintiffs’ design or a fraudulent or obvious 
imitation thereof had been applied to the 
goods without the consent of the plaintiffs, 
published or exposed or caused to be pub¬ 
lished or exposed for sale, the goods. In the 
written statement the defendants deny 
that they had any knowledge that the 
design applied to the defendants’ goods was 
the plaintiffs' registered design or a fraudu¬ 
lent or obvious imitation thereof. The 
learned Advocate-General on behalf of the 
plaintiffs stated at the very commencement 
of the trial that he did not want to contend 
or prove that the defendants knew that the 
design applied to the defendants’ goods was 
the plaintiffs’ registered design or a frau¬ 
dulent or obvious imitation thereof. On 
these contentions contained in the pleadings 
seven issues were raised by the learned 
counsel for the defendants. 

On 27th July 1936 the defendants sent 
a telegram (Ex, l) to Takamura & Co. 
of Osaka offering to purchase ten cases of 
printed mulls according to their sample 
No. 121. The defendants received a tele¬ 
gram dated 28th July 1936 (Ex. 2) from 
Takamura & Co. accepting the offer. The 
sample No. 121 mentioned in Ex. 1 and 
Ex. 2 was Takamura’s sample of printed 
mull and with a border and background of 
its own. According to the evidence of 
Thakorbhai Pranvallabhdas Desai, a part¬ 
ner in the defendant firm, the sample was 
mentioned in Ex. 1 and Ex. 2 to indicate 
the quality and finish of the goods which 
the defendants wanted to buy. On 28th 
July 1936, Takamura Co. sent to the 
defendants what has been called a con. 
tract confirming the sale of the ten cases 
of printed mulls according to the sample 
No. 121 and bordered. On 30th July 1936 
the defendants sent to Takamura and Co. 
what has been called a purchase note stat¬ 
ing that they had bought from Takamura 
& Co. printed coloured voil, border, as per 
sample No. 121, and that the design was 
to follow. On 16th September 1936, the 
defendants sent to Takamura & Co. what 
has been called the amended purchase 
note stating that they had bought from 
Takamura & Co. printed coloured voil— 
border on two sides quality and finish 
same as sample No. 121 and the design as 
enclosed with the amended purchase note. 
The contract and the two purchase notes 
are Ex. C collectively. 


The ten oases of goods ordered out by the 
defendants from Japan arrived in Bombay 
in January 1937. The defendants say that 
three cases out of the ton cases \vere deli- 
vered by them to llarkison Jagjivan before 
the plaintiffs filed this suit. The defen. 
dants by their learned counsel admitted 
that the remaining seven cases were in the 
bonded warehouse of the Bombay Port 
Trust and under the control of the defen¬ 
dants and produced a certiiicato of the 
Bombay Port Trust (Ex. 7) in support of 
the same. The plaintiffs by the evidence of 
Ullal Gopalrao formally proved that the 
design registered by them is a new and 
original design and was not published in 
British India prior to the date of the regis¬ 
tration. The witness was not cross-examin¬ 
ed at all on this question. It is therefore 
clear that the registered design of the 
plaintiffs is a new and original design not 
previously published in British India and 
the plaintiffs are the registered proprietors 
of the design and have the exclusive right 
in British India to use the design by print¬ 
ing it on textile goods. The learned Advo- 
cate.General on behalf of the plaintiffs 
stated that the defendants admit, in para. 3 
of the written statement, that they import- 
ed the ten cases of Japanese goods for the 
purpose of sale, and in para. 4 of the 
written statement that they caused to be 
applied to the goods imported by them the 
design which is printed thereon. He there¬ 
fore contended that the plaintiffs were 
entitled to the reliefs prayed for under 
S. 53 (l) (a). Patents and Designs Act (2 
of 1911). The learned Advocate-General 
stated that he did not seek any relief under 
S. 63 (l) (b) of the Act. 

The first contention raised by the 
learned counsel for the defendants is that 
the plaintiffs have no copyright in the design 
of the border and their copyright, if any, 
is in the design as a whole (Ex. A) as 
registered by them. He argued that the 
plaintiffs registered the border and the 
background as one design and therefore the 
whole design applied to the defendants’ 
goods contained in the ten cases does not 
amount to an infringement of the plaintiffs’ 
design because the defendants’ design is 
neither the plaintiffs’ registered design nor 
a fraudulent or obvious imitation of the 
plaintiffs’ design. The learned counsel for 
the defendants contended that in a case of 
infringement of a registered design the 
question is not whether the infringing 
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design is substantially the same as the 
registered design and even trivial differ¬ 
ences in the registered and the infringing 
designs ^ould be enough to defeat the 
plaintiffs in an action for infringement of 
their registered design. The learned counsel 
for the defendants contended that according 
to the decided cases in England the -words 
"obvious imitation” in S. 53 (1) (a) of the 
Act must be taken to mean an exact repro¬ 
duction of the registered design. 

The learned counsel for the defendants 
was logical enough to say that according to 
the decisions in England if the defendants 
had deliberately applied the design of the 
plaintiffs’ border to their goods with some 
design of their own for the background, 
the defendants’ conduct would not amount 
to an infringement of the plaintiffs’ copy¬ 
right. He further stated that it also fol¬ 
lowed that if the defendants deliberately 
applied the plaintiffs' design of their back¬ 
ground to their goods with some other 
design of their own for the border, there 
would be no infringement of the plaintiffs’ 
copyright. If the contention of the learned 
counsel for the defendants, that under the 
decisions in England, in order to bring the 
infringing design within the statute it must 
in every case be the exact reproduction of 
the registered design, be right, the above- 
mentioned conclusions drawn by him would 
no doubt be logically correct. The plain¬ 
tiffs’ registered design consists of the design 
of the border and the design of the back¬ 
ground. It is therefore obvious that the 
plaintiffs have a copyright in the design of 
the border and also in the design of the 
background. The defendants' contention is 
that the plaintiffs' copyright is only in the 
designs of the border and the background 
applied together and not separately. 

Before dealing with the question of law 
involved in this contention of the defen¬ 
dants, it would be desirable to deal with 
the evidence that has been led by both the 
parties with regard to the importance of 
the border and the background in a sari. 
The plaintiffs’ witness, Ullal Gopalrao, has 
stated that the border is the most impor, 
tanb part of the design of a sari. He goes 
to the length of saying that ladies buying 
series do not pay any attention to the 
design or printing on the body of a sari. 
Thakorbhai Pranvallabhdas Desai, a part¬ 
ner in the defendant firm, in his evidence 
stated that it was not true that customers 
buy printed series by looking only at the 


border, but they look at the design of the 
border as well as the body of the sari to 
select what they purchase. On the other 
hand he goes to the length of saying that 
he has never known a customer rejectiug a 
sari because the border did not please him 
or her. He had to admit that while ordering 
out goods he looked at the border and liked 
to order a sari with a nice border and that 
the border on a sari is an important part 
of a sari. The defendants led the evidence 
of one Kunjilal Kishorilal Shah, a printer 
of saries, on this point. He stated that when 
a customer comes to buy a sari she looks 
at the background of a sari first and not 
at the border, and if the printing of the 
body of the sari is good, the customer pur- 
chases the sari whatever may be the border. 

This, on the face of it, is the opinion of a 
partisan and untruthful witness. I cannot 
agree with Thakorbhai Pranvallabhdas 
Desai that the border of a sari is not the 
most important part of a design of a sari 
and that a customer would not reject a sari 
even if the border did not please him or 
her. He admitted in his cross-examination 
that he did not like the design of the border 
printed on sample No. 121 and wanted a 
nice border on the goods ordered out by 
him and therefore he sent to Takamura 
and Company the design of the border 
which now appears on the goods imported 
by the defendants. He stated that became 
across the design of the border in the Cut- 
Piece Market in Bombay where he obtained 
a printed piece of a sari of about half or 
three-quarters of a yard and it was from 
that piece that be ordered out the design 
of the border for his saries. He stated that 
he saw the border on the piece obtained 
from the Cut-Piece Market and he decided 
to have that border on his goods with the 
background of sample No. 121. From this 
evidence of Thakorbhai Pranvallabhdas 
Desai it is obvious that he knew that with¬ 
out a nice border the goods he was ordering 
out would not be satisfactory. It is clear 
from his evidence that he had the piece of 
cloth bearing the design of the border 
with him before he sent his first telegram 
to Takamura & Company on 27th July 
1936 (Ex. 1). Placing Ex. A and Ex. B 
side by side and looking at the designs of 
the borders on the two samples of cloth, 
there is no doubt that the design of the 
border in Ex. B is the exact reproduction 
of the design of the border in Ex. A in even 
minute details. 
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How the defendants cams to have the 
design of the border applied to their goods 
is interesting. In the purchase note of 30th 
July 1936, the defendants stated that the 
design would follow. The design mentioned 
there is admittedly the design of the border. 

In the purchase note of 16th September 
1936, the defendants stated that the design 
should be as enclosed therewith. Thakor- 
bhai in his evidence states that the border 
on a sari is an important part of a sari 
and he came across the design of the border 
in the Cut-Piece Market. He saw a printed 
piece of a sari of about half or three-Quar- 
ters of a yard and it was from that piece 
that he ordered out the design of the border 
of the saries in the ten cases ordered out 
by the defendants. When asked about this 
piece of a sari which he obtained from the 
Cut.Piece Market he stated that he sent 
the design with the amended purchase note 
of 16th September 1936 to Japan and did 
■not keep the design with him. He admitted 
that he could have cut out a piece of the 
design and kept it with him. He stated 
that he had not kept a piece of the design 
with him because he knew what the design 
was and had no doubt that he would re¬ 
member the design when the goods arrived. 

I do not believe Thakorbhai Pranvallabh- 
das Desai when he says that he did not 
keep a piece of the said design with him 
as a control sample to check the design 
on the saries in the ten oases when they 
arrived. I do not believe him when he says 
that he could or intended to check the 
design of the border on the goods or on 
the shipping samples when they arrived in 
Bombay from memory only. I feel sure 
that Thakorbhai has with him a sample of 
the design kept by him out of the piece 
from which he selected the design of the 
border and that he is suppressing that 
sample. The natural and necessary infer¬ 
ence therefore is that he had before him a 
sample of the plaintiffs’ design (the border 
and the background) from which he selected 
the design of the border to be applied to 
his goods. That is the reason why it was 
necessary for Thakorbhai not to produce 
the said sample of the design in Court and 
to state that he sent up the whole of the 
said piece of a sari which be obtained from 
the Cut-Piece Market to the manufacturers 
in Japan. 

In support of his first contention, that 
the plaintiffs are not entitled to any relief 
on the ground of infringement of their 
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copyright in thoir design unless and until 
the infringing design is an exact copy of 
the registered design, the learned counsel 
for the defendants relied upon the decision 
in (1867) 2 H L 380.^ The only question 
before the House of Lords in that case was 
on the defendants’ jiloa that the plaintiff 
did not cause the design to be, nor was the 
same, duly registered. Their Lordships held 
that the design, in respect of tho combina¬ 
tion, had been duly registered, and that the 
pattern, as a combination, was protected. 
In that case there were particulars of claim 
delivered in, which described the plaintiffs' 
design to be 

the particular collocation of the shaded and bordered 
stars upon the ornamental chain surface, as shown 
in the registered pattern, thus forming together 
the ornamentation of the woven fabric. 

The learned counsel for the defendants 
particularly relied upon the passage in tho 
judgment of the Lord Chancellor which is 
as follows (p. 384) : 

There can be no doubt . . . that a single design 
may consist of several elements in combination; 
and as there can only be the registration of one 
design at a time, so when a pattern of the material 
itself is deposited with the registrar, it must be 
understood that the entire design, comprehending 
the whole pattern, is claimed. Now the designer is 
under this disadvantage, that when he registers a 
pattern of material, there is no infringement un¬ 
less it is exactly copied. And in tho present 
instance any person might, I apprehend, have 
taken the star, without the Albert chain work, as 
part of the design; or ho might have placed the 
star in a different situation; and possibly also he 
might have taken a different colour for the fabric, 
and he would not have infringed the design of the 
defendant in error, because his design consisted of 
the entire combination. 

The learned counsel for the defendants 
also relied upon a passage in the judgment 
of Lord Westbury which is as follows 
(pp. 387-88) : 

The argument would therefore seem to lie in 
this, that there is an element of uncertainty in 
every registration where the design appears to be 
constituted of independent integral parts put to¬ 
gether in the pattern registered, but capable of 
being severed and used in a separate form. Now I 
apprehend that if that observation was applicable 
to this registration, the registration would be bad 
for uncertainty. But that observation is not 
applicable to a design which is composed of several 
parts put together and which, if exhibited in that 
connexion, do undoubtedly constitute one design. 
We have nothing to do with the artistic merit or 
beauty of the design. You may have fantastic and 
grotesque combinations, but if they are all exhi¬ 
bited upon the pattern, and the pattern is regis¬ 
tered, then however destitute of beauty they may 
be, they do, in the mind of the inventor (and of 
the registrar), constitute the design he desires to 

1. Holdsworth v. M’Crea, (1867) 2 H L 380=36 
L J Q B 297=16 W R 226. 
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protect. Now, if he is content with putting that, 
design, constituted of these several parts, upon the 
register without limitation and without explana¬ 
tion, he claims simply to be the inventor of the 
entire thing, exactly as it is described in the draw¬ 
ing or pattern which he has exhibited^ and all 
that he can claim to protect against imitation is, 
that thing in its exact form and relative position 
and proportions as they appear upon his pattern. 
For that is the only thing that you can ascribe to 
him as an invention. Anything therefore which is 
a facsimile of that drawing — any other pattern 
which is a reproduction of that in its integrity — 
becomes an infringement. But that which is 
different in shape and form or in the relative posi¬ 
tions of its several parts, which is not a reproduc¬ 
tion of it. as a replica or copy of a picture, would 
not be an infringement of the thing so speciffed. 

At p. 390, Lord Colonsay says as follows: 

lb is impossible to say, on looking at this thing 
which has been put before us, that every part of 
what is claimed in the note of particulars may not 
truly be regarded as a design of itself. That Albert 
ground is itself a design. So is the star. So is the 
arrangement; and the whole together is a com¬ 
bined design. Therefore I think that tbeconclusion 
>ve must come to is that the statute has been 
complied with; and that, in order to have the 
beneht of the protection of his invention, the 
party must run the risk of having the whole pat¬ 
tern treated as the sole thing which be has regis* 
tered. In a question of infringement other matters 
might arise, other points might be raised. 

As I have pointed out above, the ques- 
tion before their Lordships, in the above 
case, was whether the provisions of the 
statute, with regard to the registration of 
patterns or designs, were complied with by 
leaving with the registrar copies of the 
design, though without any written descrip¬ 
tion specifying precisely what was the 
extent of the claim. The question of the 
infringement of the registered design was 
not before their Lordships in that case. 

The question of the infringement of the 
said design or pattern between the same 
parties was dealt with in (1870) 6 Ch A 
418,^ the plaintiff having established his 
right at law by the final decision of the 
House of Lords in (1867) 2 H L 380.^ On 
the question of the infringement the appel¬ 
lants contended (p. 418) that the plaintiff 
had chosen to register his design by furnish¬ 
ing a pattern only, and therefore nothing 
but that very pattern would be protected. 
They stated that there was a variation be¬ 
tween their pattern and that of the plain¬ 
tiff and therefore they had not copied the 
thing, which he had chosen to register and 
the only thing for which he was entitled to 
protection. The appellants stated clearly 
that they claimed the benefit of the opinion 

2. M’Crea v. Holdsworbh, (1870) 6 Ch A 418=533 
L T 444=19 W R 36. 


of the House of Lords in (1867) 2 H L 
380.^ Dealing with the said contention 
Lord Hatheriey L. C. says as follows 
(pp. 419-420): 

I think this is really a very idle contention. It 
seems to me an attempt to give a meaning to some 
words used in the House of Lords totally opposite 
to anything that was intended by the noble Lords 
who used those words. 

It has been argued that, when a design of this 
kind is registered and the designer, instead of des¬ 
cribing the design in words, chooses to place the 
design itself upon the register in the shape of a 
part of the article designed, then he is tied down 
to that identical design so exhibited, and is not at 
liberty to complain of any person making a thing 
which is to all outward appearance exactly the 
same and which foe all purposes for which the 

thing is manufactured is identical.Their 

Lordships seem to have meant that the designer is 
not bound, as in a patent case, to distinguish the 
new from the old, and is allowed to register bis 
pattern without distinguishing what is new from 
what is old; but if he chooses to put it in that 
way, it will not be protected as against the public 
in caso they choose to use any portion in any 
manner substantially differing from the registered 
design. If the designs are used in exactly the same 
manner, as I hold they are in this case and have 
the same effect, or nearly the same effect, then of 
course the shifting or turning round of a star, as 
in this particular case, cannot be allowed to pro¬ 
tect the defendants from the consequences of the 
piracy. 

In view of the correct reading, by Lord 
Hatheriey, of the opinion of the noble 
Lords in (1867) 2 H L 380,^ I hold that 
the decision in (1867) 2 H L 380^ does not 
support the contention of the learned coun¬ 
sel for the defendants. The defendants have 
not used the portion of the plaintiffs’ design 
in a manner substantially differing from 
the registered design. They have used the 
plaintiffs’ design of the border by a repro¬ 
duction of the same in its integrity. 

The learnod counsel for the defendants 
relied on tht' decision in (l9ll) 104 L T 
259^ contending that it was laid down by 
the House of Lords in that case that a 
design must be an exact reproduction of 
the registered design to come within the 
Act; a merely colourable alteration is suffi¬ 
cient to take it out of the Act. In that case 
the plaintiffs had registered a box or a 
cabinet consisting of an oblong box a little 
higher than a square, standing upon four 
short legs, for its shape and configuration, 
and brought the action because the defend¬ 
ants bad made another cabinet, also oblong» 
also on wooden legs, also with the top 
opening like a lid, a nd with the front opeD » 

3. GfAmophone Co. Ltd. v. Magazine Holder 

(1911) 104 L T 269=28 RPC 331. 
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ing by doors, and disclosing inside a shelf 
and pigeon-hole arrangement somewhat 
similar. The Lord Chancellor in his judg. 
ment (p. 259) says that counsel for the 
plaintiffs was pressed to explain what was 
the novelty and originality of the registered 
design and his only answer was that it 
•consisted of the particular combination in 
the cabinet of oblongness, of the top open, 
ing as a lid, the part opening with two 
sets of doors one above the other, and the 
interior being fitted in two compartments 
with pigeon-holes, the whole structure rest¬ 
ing on four legs. His Lordship proceeds to 
say that the plaintiffs’ novelty and origi. 
nality consisted of a description of the article 
itself as a particular arrangement of old 
and well-known kinds of work and no sug¬ 
gestion was or could be made that any one 
•of the features described was in the least 
degree new. Under the circumstances of 
that case and in view of the fact that there 
■was no novelty or originality about the 
registered design, his Lordship held that, 
judging by the eye, the defendants’ design 
was not an imitation of the plaintiffs ’ and 
that it was a different combination of fami. 
liar contrivances. His Lordship pointed out 
that if the suggested novelty lay in the 
detailed arrangements of the parts, quite a 
small change would make a great difference. 
Lord Halsbury in his judgment says as 
follows (p. 260): 

There is do qaestion here of being substantially 
the same thing: there is no qaestion of any inven* 
tioD, for there is no invention .... You might 
just as well here register a three-legged stool ; and 
if you have a three-legged stool of course you may 
say, 'Oh, but it must be new, and there must be, 
in that sense, some invention in it.* That may be; 
but it may be that the novelty of it, or whatever 
it may be, is something or other absolutely imma¬ 
terial and even ridiculous. To my mind the real 
•defect is in not drawing a distinction between 
those things which are really works of art, and 
designs which may be properly protected, and 
something, either a three-legged stool, or anything 
■else of that sort, which anybody may describe as 
new, and nobody else has ever made of the exact 
•design before .... Therefore in order to bring it 
within the Act of Parliament—and I think that 
you may, of course, bring it within the Act of 
Parliament in the case of the most common and 
•ordinary things—the one thing must be an exact 
reproduction of the other ; and the old view which 
wo had in dealing with patents, that such and 
such a thing is simply a colourable departure, is 
no longer applicable. In order to bring it within 
the statute it must be the exact thing ; and any 
-diSerence, however trifling it may be, or how- 
■ever unsubstantial, would nevertheless protect it 
from being made the monopoly of the particular 
designer who thought proper to make it. To my 
mind the difliculty is in giving a commonsense 


interpretation to a statute which makes everything 
cap!\l)Ie of being made a peculiar and monopolized 
design. 

The learned counsel for the defendants 
also relied on the decision in (l92'l) 131 
L T 556.■* In that case the plaintiffs claim, 
ed relief on the footing that the defendants 
had infringed their registered design of a 
combined press for neck.ties or the like and 
box to contain collars and other articles. 
Lawrence J. in his judgment states as fol¬ 
lows (p. 568. col. 2): 

It diflors, in my opinion, essentially from that 
case in that there is nothing novel or original in 
the shape and configuration or ornamentation of 
the de.^ign in the present case. . . . 

In the result 1 have come to the conclusion that 
the design is neither novel nor original, and I fur- 
ther hold that, if contrary to my opinion, the regis¬ 
tration of the design is valid the defendant has not 
applied that design or any fraudulent or obvious 
imitation of it to the box complained of in this 
action. 

It is clear from these two decisions that 
it has not been laid down that in the case 
of every design or pattern, in order to bring 
it within the statute, it must be the exact 
reproduction of the registered design or that 
the words 'fraudulent or obvious imitation’ 
in the Section must be construed to mean 
exact reproduction. In the said cases it has 
been pointed out that where there was no! 
novelty or originality about the registered 
design or pattern but it was merely a parti, 
oular arrangement of old and well-known 
kinds of work, quite a small change would 
make a great difference. Lord HaUbury 
points out particularly that a distinction 
should be drawn between those things 
which are really works of art, and designs 
which may be properly protected, and some 
things which are the most ordinary things 
in the world without any novelty or origi¬ 
nality about them. It is only in cases where 
there is no novelty or originality about the 
design that the exact reproduction of the 
registered design would amount to an 
infringement of such a design and quite a 
small change, however trifiing it may be, 
would make a great difference. His Lord, 
ship points out that these considerations 
would not apply in the case of designs 
which may be properly protected. 

The argument of the learned counsel for 
the defendants is erroneous inasmuch as he 
contends that in every case of a registered 
design the plaintiff is not entitled to any 
relief on the footing of an infringement of 
his design unless and until the defendant’s 

4, Repetition Woodwork Co. Ac. v. M. Briggs, 
(1924) 131 L T 566=41 RPC 440. 
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design is an exact reproduction of his design. 
He erroneously overlooks the distinction 
pointed out by Lord Haisbury mentioned 
above. On my finding that the design of 
the plaintiffs (the border and the back¬ 
ground) is new and original and was not 
published in British India prior to the 
date of registration, the contention of the 
learned counsel for the defendants fails, 
and the question remains whether the 
defendants’ design is the whole of the plain- 
tiffs’ design or a fraudulent or obvious 
imitation thereof. It may be stated that 
S. 60, English Patents and Designs Act, 1907 
(Ed. VII, c. 29) is in the same terms as S. 53, 
Indian Patents and Designs Act (2 of 1911). 
In (1931) 48 R P C 268^ Farwell J. ex- 
plains the meaning of the words “fraudu¬ 
lent” and “obvious.” He says as follows : 
(p. 279) 

In my judgment ‘obvious’ means something 
•which, as soon as you look at it, strikes one at 
once as being so like the original design, the regis¬ 
tered design, as to be almost unmistakable. I 
think an obvious imitation is something which is 
very close to the original design, the resemblance 
to the original design being immediately apparent 
to the eye looking at the two. With regard to the 
word ‘fraudulent,’ fraudulent I think does pre- 
suppose a knowledge of the registered design. I 
think it would be difficult for a Court to come to 
the conclusion that an imitation was fraudulent 
unless the Court was satisfied that the registered 
design had been known to the author of the alleged 
infringing design, and further, it seems to me that 
■fraudulent’ imports something in the nature of 
making use of the registered design. It does not 
necessarily import deliberate intention to steal the 
property of the owner of the registered design. It 
docs not import any intention to he fraudulent, 
because a person may be the author of a fraudulent 
imitation believing perfectly honestly that he has 
so altered the registered design as to make them 
two different designs, and so far as his own mind 
and his own intention are concerned, he may be 
honest in that sense. But fraudulent imitation 
seems to me to be an imitation which is based 
upon, and deliberately based upon, the registered 
design, and is an imitation which may be less 
apparent than an obvious imitation; that is to say 
you may have a more subtle distinction between 
the registered design and a fraudulent imitation, 
and yet the fraudulent imitation, although it is 
diffewntin some respects from the original, and in 
respects which render it not obviously an imita¬ 
tion, may yet bo an imitation perceptible when 
the two designs are closely scanned and accord¬ 
ingly an infringement. 

In (1884) 50 L T 420® Chitty J. dealing 
■with the question of obvious imitation says 
as follows (p. 424, c. l) : 

I think the designs should be looked attogether, 
but then consideration should be given to what 
would be the eflect supposing that they were seen 

5. Dunlop Robber Co. Ltd. v. Golf Ball Develop¬ 

ments Ltd.. (1931) 48 R P 0 268=75 S J173. 

6. Grafton v. SVatson, (1864) 50 L T 420. 


at different times, or supposing they were looked 
at a little distance off. It appears to me, adopting 
the language of the plaintiffs’ witnesses, thab 
viewed in either of those ways the imitation is 
obvious. It should be considered also how the pat¬ 
terns would look when worn as a dress, or as an 
apron, or used as a covering for furniture, and I 
have very little doubt that a person going into a 
room and seeing them so used would say, as the 
plaintiffs’ witnesses have said, that there is such 
an imitation as to make it impossible to dis¬ 
tinguish by memory alone the one from the other. 

This was a judgment on a motion and was 
confirmed on appeal as appears in (1885) 
51 L T 141.’ In (1923) 40 E P^C 320* 
Romer J. dealing with the words “fraudu¬ 
lent” and “obvious” says as follows (p. 332}i 

It is not very easy to define a fraudulent, a® 
contrasted with an obvious, imitation. As pointed 
out by Cotton L. J. in a passage presently to be 
cited, an imitation may be made unconsciously 
and in ignorance of the existence of the design. An 
article is therefore an obvious imitation when it i® 
apparent to the eye that it has been copied con¬ 
sciously or unconsciously from the design. The 
phrase ‘obvious imitation’ accordingly covers cases 
of fraudulent copying, though it is not confined to 
such cases, and it seems to be cl^ar that theL^is- 
lature, in using the phrase ‘fraudulent imitation’’ 
is contemplating an imitation that is fraudulent 
without being obvious. It would therefore seem to 
be contemplating a case in which the difference 
between the article and the design are obvious and. 
in which recourse must be bad to extrinsic evi¬ 
dence to establish the fact of deliberate copying. 
In such a case the existence of comparativdy un¬ 
important differences from the design sufficient to 
prevent the imitation from being obvious is not a 
fact of which the imitator can avail himself, and 
may indeed be one of the elements of the imita¬ 
tor’s, fraud. 

The defendants have copied the plain¬ 
tiffs’ design of the border in all its details 
and have reproduced the same exactly. Thej 
defendants do not claim to have made up 
or devised their design. They admit having 
copied it. The design of the border is un¬ 
doubtedly the most important part in the 
design of a printed sari. The only conten¬ 
tion of the defendants is that the two 
designs are different inasmuch as the design 
of the defendants’ background is different 
from the design of the plaintiffs’ back¬ 
ground. I hold that the defendants being 
admitted imitators are nob entitled to avail 
themselves of the said difference in the two 
designs. I hold that the defendants design 
is an obvious and a fraudulent imitation of 
the plaintiffs’ design. 

The second contention raised by thff 
learned counsel for the defendants is tha 
the design was applied, at the instance o 
the defendants, in Japan, and as the Indian 

7. Grafton v. Watson, (1885) 61 L ^ ^Al. 

8. Rose v. Pickavant & Co., (1923) 40 B P * 
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Patents and Designs Act does not apply to 
Japan, the defendants are not guilty of an 
infringement of the plaintiffs’ design under 
Sec. 53 (l) (a). The learned counsel for the 
defendants argued that the application of 
the design must be in British India to 
entitle the plaintiffs to maintain any action 
against them. He argued that, if the defen. 
dants in Bombay asked the Japanese 
manufacturers to apply the whole of the 
plaintiffs’ design to their goods and asked 
them to send such goods to Abyssinia, there 
could be no infringement of the plaintiffs 
design. The short answer to this conten¬ 
tion is contained in the last line of Section 
53 (l) (a) which provides “or to do any¬ 
thing with a view to enable the design to be 
so applied." The argument with regard to 
the goods for Abyssinia is fallacious for the 
fallacy of it lies in disregarding the words 
"to be so applied" in the said Section. In 
view of the clear provision of the said Sec¬ 
tion covering this point, it is not necessary 
to discuss this contention at any length. If 
an authority be needed on this point, there is 
one in (1912) 2 Ch 602.® It must be borne in 
mind that under the Section I am concern, 
ed with, it is not the application which has 
to be fraudulent but the imitation should 
be considered as “fraudulent or obvious" or 
not. I hold that the plaintiffs are entitled 
to sue the defendants under the said Sec- 
tion as the defendants caused the design to 
be applied to their goods and imported the 
same for sale in British India. 

The third contention of the learned coun. 
sel for the defendants is that the plaintiffs 
are not entitled in any event to an injunc- 
tion in terms of prayer (a) of the plaint. 
He contends that the injunction should be 
restricted to British India, and secondly 
for the period of the copyright. His con¬ 
tention is correct that the injunction must 
be restricted to British India. With regard 
to the period of the injunction, it must no 
doubt be restricted to the period of the 
copyright in respect of future infringements 
of the plaintiffs’ copyright; but with regard 
jto the ten cases of the goods in suit, the 
injunction must be permanent. 

The fourth contention of the learned 
counsel for the defendants is that the plain¬ 
tiffs are not entitled to the relief claimed 
in prayer (b) of the plaint, viz. delivery up 
on oath of the goods in suit to the plaintiffs 

9. Haddon & Oo. v. Bannennan, (1912) 2 Ch 602 
= 81 L J Oh 766 = 107 L T 873=29 RPC 
611 = 66 B J 760. 


for destruction. The argument of the learned 
counsel for the defendants is that a copy¬ 
right is a statutory right and the remedies 
for the infringement of a copyright are also 
statutory and are contained in S. 53 (2) (a) 
and (b) of the Act. He submitted that as 
the said Act provides the said specific 
remedies for an infringement of a copyright, 
no other remedy is available to the plain, 
tiffs or could be granted by the Court. Ho 
submitted that in the Section of the .\ct 
which provides the remedies no provision 
is made for delivery up of the goods to the 
plaintiffs for destruction and therefore tho 
Court has no power to grant the relief 
prayed for under prayer (b) of the plaint. 
He referred to Halsbury’s Laws of England, 
Vol. 27, p. 720, Art. 1303, where it is 
stated that the law as to the protection of 
designs is of purely statutory origin. He 
also referred to Arts. 370 to 373 at pp. 188 
to 190 of the same volume. The learned 
counsel for the defendants referred to the 
decision in 38 Bom L E 823.^® That was a 
decision on a summons taken out by the 
defendants calling upon the plaintiffs to 
elect whether they claimed from the defen- 
dants an account of the profits made by 
the defendants from the sales or damages 
under Sec. 53 (2) (b) or the payment of a 
sum as a contract debt under S. 53 (2) (a) 
of the Act. The question of the election 
between the said two remedies was the 
only dispute before the learned Judge on 
that summons. In the course of the argu¬ 
ment on the said summons it appears that 
the question was raised whether in the 
event of the plaintiffs electing to recover 
only the sum of Rs. 1000 under S. 63 (2) 
(a) of the Act, they would be precluded 
from claiming and getting an injunobion 
also along with that sum. It was pointed 
out to the learned Judge by the plaintiffs’ 
counsel that the remedy by injunction for 
the infringement of a right to property was 
open to the person whose right was infringed 
even if such right was created by statute, 
unless the statute expressly or by necessary 
implication excluded the equitable remedy. 
The learned counsel for the defendants 
particularly relied upon a passage in the 

said judgment which is as follows (p. 826): 

Section 63 therefore being a self-contained Code 
in itself, and the two parts of Seo. 63 (2) being 
clearly disjunctive as I have said before, there is 
no doubt that the plaintiSs are pub to their 

election. _ 

10. Calico Printers Association, Ltd. v. Gosho 
Kabushiki Kaisha, Ltd., (1936) 23 A 1 R Bom 
408=165 10 994=38 Bom L R 823. 
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At p. 827 the learned Judge hag stated 
clearly that he did not think it necessary 
to express any particular opinion with 
regard to the plaintiffs' claim for an injunc¬ 
tion in the event of the plaintiffs electing 
to recover only the sum of Rs. 1000 under 
S. 53 (2) (a). The point raised by the learned 
counsel for the defendants before me is thus 
not dealt with or decided by the learned 
Judge. 

The learned Advocate-General for the 
plaintiffs pointed out that Ss. 58 and 59, 
Patents, Designs and Trade-Marks Act of 
1883 provided statutory remedies for in¬ 
fringements of copyrights in England. In 
the said Sections there was no provision 
with regard to delivery up of infringing 
goods to the plaintiffs for destruction ; and 
S. 60 of the Act of 1907, as I have pointed 
out above, is in the same terms as 8. 53 of 
our Act ; but as the equitable remedies 
which the Court is entitled to grant under 
its general jurisdiction have not been ex¬ 
cluded by the statute expressly or by neces¬ 
sary implication, the Courts in England 
have always granted the relief under their 
general jurisdiction in actions for infringe¬ 
ment of copyright under the Acts. 

The learned Advocate-General has refer¬ 
red to numerous cases in which in suits for 
infringement of copyright under the Acts 
in England, orders were made by Courts 
for delivery up of the infringing goods. 
Those cases are (1896) 13 R P C 490,'^ 
<1923) 40 R P C 315 ; (1926) 43 R P C 
139 (1931) 43 R P C 316 ; (1927) 44 

R P O 503 ; (1928) 45 R P C 71 ; (1932) 
49 R P C 113 ; (1933) 50 R P C 332 and 
(1879) 12 Ch D 886^® at p. 903. Frona 
these cases it is clear that the equitable 
remedies in respect of an infringement of a 
copyright are not excluded by the statute 
and the plaintiffs are entitled to ask for 
delivery up of the goods in suit to them for 
destruction. 

The learned counsel for the defendants 
submitted that the remedy by way of deli¬ 
very up was not for the protection of the 
plaintiffs and suggested that the defendants 
should be allowed to re-ship the said goods 
from Bombay to Japan. I cannot accept 
the said suggestion. The goods in the suit 
are saries and it may be that they may be 

11. Oliver & Oo. v. Thomley & Co., (1896) IS 

RPC 490. 

12. Dunlop Rubber Co. Ltd. v. A. A. Booth & Co. 

Ltd.. (1926) 43 RPC 189. 

13. Hole V. Bradbury, (1879) 12 Ch D 886 = 48 

L J Ch 673=41 L T 163=28 W R 39. 
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sent back to India at some time or other. 
It is not proper that the successful plain¬ 
tiffs should be put to the trouble later on, 
of seeing that the same goods are not 
imported into British India again. The. 
usual order for delivery up is, I think, thej 
proper order in the suit. The defendants 
have infringed the plaintiffs' rights and 
cannot complain of the usual order being a 
hardship to them. The learned Advocate- 
General stated that he does not ask for 
relief under prayers (d) and (e) of the plaint 
but asked for general nominal damages 
under prayer (f) of the plaint. I therefore 
pass a decree for the plaintiffs in terms of 
prayer (a) but restricted to British India 
and for the period of the plaintiffs’ copy¬ 
right, under prayer (b) as prayed, and under 
prayer (f) for Rupees 100 as general nomi¬ 
nal damages and the costs of this suit and 
interest on decree at the rate of six per 
cent, per annum. 

r.m./r.k. Suit decreed. 
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Lalchand Radhakisan and others — 
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Ramdayal Ramnarayan and others —• 
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Second Appeal No, 723 of 1935, Decided 
on 18th August 1938, from decision of 
Dist. Judge, Ahmednagar, in Appeal No. 10 
of 1933. 

(a) Civil P. C. (1908), S. 73 — “A*seU held 
by Court**—AtseU paid for cpecihc purpose 
cannot be applied for other purpose* Ap plica* 
tion for stay of execution of ex parte decree 
Bond executed by surety undertaking to pay 
amount if plaintiff suffered loss by stay —■ Ex 
parte decree set aside but decree inter partes 
passed — Execution applied — Surely paying 
amount into Court—Other decree.holders held 
not entitled to rateable distribution. 

The words “assets held by a Court” in Sec. 73 
must be assets received in execution. The Sec¬ 
tion does not apply to moneys paid into Court in a 
suit when no question of execution arises. When 
the assets have been paid in for a specific purpose, 
they cannot bo applied generally in execution, so 
as to defeat the specific purpose : S6 Bom J56,^l> 
on, [P 113 C 2 ; P 114 0 1] 

Plaintiff who had obtained an ex parte dec^ 
against the defendant applied for execution of the 
decree. Defendant’s application for stay of p®?®" 
tion was granted on condition of his fumishi^ 
security. A surety bond was thereupon 
by which the surety undertook to pay a c®/®^ 
sum in case plaintiff suffered on account of 
execution being stayed. Subsequently the ax parte 
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•decree was set aside but a decree inter partes was 
passed. Plaintiff applied for execution of this new 
decree. Surety paid the agreed amount in Court. 
Other decree-holders who had previously obtained 
decrees against the same judgment-debtor applied 
for rateable distribution of the amount so paid by 
the surety : 

Held that the other creditors were not entitled 
to rateable distribution because the Court having 
received the amount in terms to be applied towards 
the payment of the plaintiff's debt the amount 
could not be applied towards payment of anybody 
eUe’s debt as well as the plaintiff’s debt. 

[P 114 0 1. 2] 

(b) Civil P. C. (1908), Ss. 47, 145 — Appeal 
lies from order of rateable distribution affect* 
ing not only creditors but surety and judgment* 
debtor. 

Where an order for rateable distribution affects 
not only the creditors inter so but the surety to a 
considerable extent and the judgment-debtor to a 
lesser extent, an appeal lies from such order under 
S. 47 read with S. 145. [P 114 C 2] 

Y. V. Dixit — for Appellants, 

V. R. Gadkari for Ramnath Shivlal, 

• and P. V. Nijsure, and J. G. Rele —for 
Bespondents 1 to 3, 6, and 7 and 8 
respectively. 

Beaumont C. J. —This is a second appeal 
from a judgment of the District Judge 
of Ahmednagar and it raises a question 
in execution. The facts are that in the 
"year 1930 the present appellants obtained 
an ex parte decree in the Thana Court, and 
they applied to execute that decree in the 
Court of Ahmednagar. The defendants ask* 
ed for a stay of execution, and the Court 
granted a stay on terms that respondent 6 
on this appeal became surety for the judg- 
ment.debtor. A surety bond \7as executed 
(Ex. 14), which stated that the defendants 
had applied for stay of execution in the 
Thana Court and that on that application 
the First Class Subordinate Judge of Thana 
passed an order that if the defendants fur¬ 
nished a ht and solvent surety for the 
decretal amount in the First Class Court 
at Ahmednagar the execution proceedings 
should be stayed. Accordingly, respondent 6 
became surety for the defendants, to the 
extent of Rs. 3400 and he agreed with the 
Court that the defendants should submit to 
and discharge their liabilities on the decree 
or order, which decree or order would be 
passed in the suit in the Thana Court. It 
was also provided that if the defendants 
failed to act accordingly the surety would 
himself pay into Court Rs. 3400; so that 
the bond was taken by the Court of Ahmed¬ 
nagar to secure the plaintiffs against any 
loss by reason of the execution of their 
•decree being stayed. It seems to me that 
1939 B/15 A 16 
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the plain intention of the bond was that if 
the plaintiffs ultimately became entitled to 
the amount of the decree, it could bo satis¬ 
fied out of the money in Court and the 
plaintiffs would, therefore, not lose on 
account of the execution being stayed. 

It appears that subsequently the ex parte 
decree was set aside in the Thana Court, 
bub in 1932 the plaintiffs obtained a decree 
in the same suit inter partes, so that in 
effect no advantage was obtained by setting 
aside the ex parte decree. In March 1933, 
the plaintiffs applied in the Ahmednagar 
Court to execute their fresh decree, and 
notice of this was f^ven to the surety. On 
2nd June 1933, the surety paid Rs. 700 into 
Court and on 5th June he paid Rs. 2700 
into Court, thus making up the total of 
Rs. 3400 which he had undertaken to pay. 
On the same day i. e. 5th June 1033, res¬ 
pondents 7 and 8, who had obtained decrees 
against the same judgment-debtor in other 
suits, applied for rateable distribution. The 
decrees of respondents 7 and 8 were obtain¬ 
ed long after the stay of execution granted 
to the judgment-debtor in 1930. The ques¬ 
tion which arises is whether the Bs. 3400 
paid into Court by the surety is subject to 
rateable distribution. The lower Courts have 
held that the sum of Rs. 700 which was 
paid into Court before the application for 
rateable distribution was nob subject to 
rateable distribution, bub that the Rs. 2700 
was so subject. The question is whether 
that view of the matter is right. 

Section 73, Civil P. C., provides that 
where assets are held by a Court and more 
persons than one make application for exe¬ 
cution of decrees, the assets are to be dis¬ 
tributed rateably. The first question which 
arises is what is the exact meaning of the 
expression "assets held by a Court.” Under 
. S. 295 of the old Code the expression was 
"when assets are realized by sale or other, 
wise in execution of a decree.” No doubt 
the expression in the present Code is wider, 
hut it is plain that some limitation must be 
put upon the generality of the expression. 
It is, I think, apparent from a considera¬ 
tion of the terms of the Section, and its 
position in the Code, that the words "assets 
held by a Court” must be assets received in 
execution. The Section plainly does not 
apply to moneys paid into Court in a suit 
when no question of execution arises. I 
think that all the High Courts in India are 
in agreement that the expression "assets 
held by a Court” means assets received inj 
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execution, though there has been some 
[difference of opinion as to the exact effect 
of these words. I think also that we must 
apply to the words one other limitation, 
land that is, that when the assets have been 
ipaid in for a specific purpose, they cannot 
be applied generally in execution, so as to 
•defeat the specific purpose. It seems to me 
clear that if a Court receives money on 
terms that it is to be applied for payment 
of the debt of A, it cannot apply the money 
in payment of the debt of B. The Court 
cannot commit what would be in substance 
a breach of trust. The general principle 
above mentioned was laid down by a Divi¬ 
sion bench of this Court in 36 Bom 156^ 
in which it was held that moneys paid into 
Court under O. 21, E. 55, Civil P. C., were 
moneys paid for a particular purpose and 
were not applicable in rateable distribu¬ 
tion. The actual decision has been dis¬ 
sented from in some other High Courts, 
which considered that moneys paid under 
O. 21, E. 55, being paid by the judgment- 
debtor, and paid in execution, were subject 
to rateable distribution, but the general 
principle has not, I think, been dissented 
from. In the present case the moneys were 
paid into Court for a particular purpose. 
The Court was being asked to stay execu¬ 
tion of ‘the plaintiffs’ decree, which was 
being challenged, but which at the moment 
was executable. The Court granted a stay 
on terms which ensured that the plaintiffs’ 
debt was secured. That is what it comes 
to. Having entered into an arrangement 
with the surety that he would pay the 
amount of the plaintiffs’ debt, and having 
taken security from him, the Court stayed 
the execution of the plaintiffs’ decree. It is 
obvious that if, when the plaintiffs ulti. 
mately come to execute their decree, the 
Court holds that creditors who have 
obtained their decrees long after the money 
was paid into Court by the smrety are 
entitled to share in it, the Court is not 
carrying out the arrangement which was 
intended to secure the original decree- 
holders. The original decree-holders are 
being very seriously prejudiced by the stay 
of execution of their decree. If the execu¬ 
tion had not been stayed, the decree could 
have been executed in 1930, and there 
would then have been no question of rate¬ 
able distribution. I do not see how it can 
be suggested that the Court, having received 

1. Sorabji Coovarji v. Eala Baghunath, (1911) 36 
Bom 166=12 I O 911=13 Bom L B 1193. 


these moneys on terms which seem to me 
to make it necessary for the Court to apply 
them in payment of the plaintiffs’ debt, 
should now apply them in payment of 
somebody else’s debt as well as the plain¬ 
tiffs’ debt. That disposes of the appeal on 
the merits. 

I should have mentioned that prelimi¬ 
nary objection was taken that an appeal 
did not lie, bub in my opinion the question 
involved on this appeal affects not only the 
creditors inter se but it affects the surety 
to a considerable extent and the judgment- 
debtor to a lesser extent. I think therefore 
that an appeal does lie under S. 47 read 
with S. 145, Civil P. C., but even if an 
appeal does not lie, we could deal with the 
matter in revision under Sec. 115 on the 
ground that the lower Courts have com¬ 
mitted material irregularity in not carrying 
out the arrangement which was entered 
into. I think therefore that the appeal 
must be allowed and the darkhast proceed¬ 
ings should go back to the executing Court 
for being disposed of according to law. 
Costs in this Court and the lower Appellate 
Court to be paid by respondents 6, 7 and 8. 
Money, if already paid to respondents 7 
and 8, to be refunded to the plaintiffs. 

n.s./r.k. Appeal allowed* 
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Divatia J. 

Ganesh Shankarbhat SadalgekartPlain^ 
tiff and another. Defendant 2 — 

Appellants- 

V. 

Gangahai Shamhhubhat Sadalgekar and> 
others — Defendants — Eespondents. 

Second Appeals Nos. 572 and 610 of 
1934, Decided on 18th January 1938, from' 
decision of Joint First Class Sub-Judgd, 
Belgaum, in Appeal No. 56 of 1932. 

(a) Civil P. C, (1908), S. 47—Estoppel — 
Decree on award—Award filed in Courts 
Order directing award to be filed passed—No 
separate judgment recorded — Order is not 
enforcible as decree—Subsequent suit to obtain 
relief under award not barred under S- 47— 
Decree-holder applying for execution of suc^ 
order and obtaining some relief is not estopp^ 
from subsequently contending that order did 
not in law amount to decree. 

There cannot be estoppel against a statute and 
the doctrine of approbate and reprobate also 
cannot apply. It applies only to the conduct of 
the parties, and the conduct of the parties is 
immaterial when the question of the legality of 
document is concerned. Before effect can be given 
to an award by execution proceedings, there must 
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be a judgmeot according to the award and a decree 
following thereon : 7 Bom 316, Foil. [P 115 C 2] 

'Where there is no judgment and where the 
order simply directs that the award should be filed 
without incorporating the terms of the award in 
the decree, that order is not executable as a decree 
and a subsequent suit to obtain some relief granted 
under the award is not barred by S. 47. In such 
case even though the plaintiff erroneously thought 
the order as a decree and executable as such and 
obtaiued some relief under it though not as cou' 
templated by the award, still, it would not dis¬ 
entitle him from contending subsequently that he 
was mistaken in treating it as a decree if in law it 
did not amount to such. tP US 0 23 

(b) Award—Suit to enforce—Award assign¬ 
ing properties to various persons—One of them 
filing suit with respect to some properties 
assigned to him—Suit is maintainable though 
all properties declared by award as assigned to 
such person not included in suit. 

Where an award has been passed by which 
certain shares in the properties have been assigned 
to certain persons, it is open to a person in whose 
favour right has been created by the award to file 
a suit for enforcing the award with respect to any 
of the properties to which bis right has been 
declared and the suit cannot be held to be not 
maintainable on the ground that all the properties 
declared as belonging to such persons by the award 
have not been included in the suit : A I B 1924 
Mad 124, Bel. on. [P 116 C 2 ; P 117 0 1] 

H. B. Gumaste (in 572) and R. A. Jaha- 
girdar (in No. 610) —for Appellants. 

B. A. Jahagirdar, B. D. Belvi (in No. 
572) and S. R. Parulekar (in No. 610) 
— for Bespondents 2, 3 and 1 res., 
pectively. 

Judgment.—In Second Appeal No. 572 
the appellant is the original plaintiff, and 
the only question in this appeal is whether 
the snit to recover a portion of the Yedur 
property is barred under S. 47, Civil P. C. 
The lower Appellate Court has held, differ¬ 
ing from the trial Court, that the suit is so 
barred because the plaintiff ought to have 
proceeded in execution of the award decree 
of 1894 for recovering this property inas- 
much as it was directed in that decree that 
on the death of Bhujang, which took place 
in 1898, the plaintiff was entitled to recover 
one-third share in this property. The lower 
Court has based this reasoning not on the 
ground that there was an executable decree 
based on the award but on the ground that 
although there was no judgment or decree 
in conformity with law based on the award, 
the plaintiff, who had filed a certain appli. 
cation in execution of the order of the 
Court directing the award to be filed, is 
estopped from contending that the order 
did not amount to a decree and was not 
executable as such. 

Now, it appears that this award was filed 


in Court, and under the Civil I’roceduro 
Code the Court has to pass a judgment 
directing the award to be filed and there- 
after a decree is to follow in terms of the 
award. In other words, there must be two 
documents, one judgment and the other a 
decree in terms of the award. Here how¬ 
ever there is only one document which is 
styled as a decree and it recites that the 
award should be filed without saying any¬ 
thing more, and there is the assessment of 
the costs of the parties. It, no doubt, does 
appear that the plaintiff filed an applica. 
tion to execute that order treating it as a 
decree, and he seems to have obtained some 
relief under it though not exactly in terms 
of the decree. But it is quite certain that 
there is no document in law which can 
operate as a decree in terms of the award. 
Even the lower Appellate Court has recog. 
nized this, because it says that there is in 
law no judgment and no decree. The ground 
of estoppel on which the lower Court has 
based its judgment seems to me to be! 
erroneous. Even though the plaintiff 
erroneously thought the order as a decree 
and executable as such and obtained some 
relief under it though not as contemplated 
by the award, still it would not disentitle 
him from contending subsequently that hel 
was mistaken in treating it as a decree if in' 
law it did not amount to such. There can.' 
not be estoppel against a statute and the 
doctrine of approbate and reprobate also 
cannot apply. It applies only to the con¬ 
duct of the parties, and the conduct of the 
parties is immaterial when the question of 
the legality of a document is concerned. It 
is held in 7 Bom 316^ that before effect ^ 
can be given to an award by execution 
proceedings, there must be a judgment 
according to the award and a decree follow- 
ing thereon. This seems to be the only case 
on this point, and no authority has been 
cited to show that where there is no judg. 
ment and where the order simply directs 
that the award should be filed without in¬ 
corporating the terms of the award in the 
decree, that order is executable as a decree. 

The trial Court, in my opinion, took the 
correct view when it held that it was not 
executable and that this suit was not ^ 
barred under S. 47, Civil P. C. I think </ 
therefore that the decision of the lower 
Court on this point is not correct, and that 
there is no bar of S. 47, Civil P. C. 

1. Ishwardas Jagjiwandas v. Cosibai, (1883) 7 
Bom 316. 
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It is no doubt true that if the plaintiff 
had come to the Court to enforce the 
award after 12 years from the date of the 
award without there being any acknowledg¬ 
ment in the meanwhile, his suit based on 
the award would be time-barred. But on 
that point there is a definite finding of 
both the lower Courts that the suit is not 
barred because there have been acknow¬ 
ledgments by the defendants’ predecessors, 
and no adverse possession by them. That 
being so, the award is still enforceable, and 
a suit can be maintained to enforce the 
award. The present suit is indeed of that 
type inasmuch as it prays for a relief in 
accordance with the award. The decree in 
this appeal therefore, in my opinion, should 
be reversed, and the decree of the trial 
Court restored, and the plaintiff should be 
given relief with regard to the Yedur pro¬ 
perty. The appeal is allowed with costs in 
this Court and in the lower Appellate 
Court. The appellant will get his costs 
from defendant 3. Respondent 2 in Appeal 
No. 572 is unnecessarily joined. The appeal 
against him is dismissed with costs. 

Turning now to Second Appeal No. 610 
of 1934, the only contention raised on be¬ 
half of the appellant, who was the original 
defendant 2, and who also claims as as¬ 
signee of defendant 4, is that the plaintiff 
has not brought into hotchpot in this suit 
all the properties which were dealt with 
under the award. For instance, there was 
the property situated at Belgaum which 
was dealt with in the award and still it is 
not sought to be obtained possession of in 
this suit, and that the suit therefore being 
one for a partial partition, is not main¬ 
tainable. This contention was raised by 
defendants 1 and 3 in their written state¬ 
ment and defendant 2 supported that 
written statement. It appears, however, 
that an issue was framed in the trial Court 
on this point, and it was held that this 
property was held not as joint tenants but 
as tenants-in-common by the parties, and 
relying upon the decision in 46 Mad 844 
the Court was of opinion that this suit by 
one tenant-in-common to obtain possession 
of his share in certain properties under the 
award is maintainable even though some 
'*' other property dealt with under the award 
is not brought into the suit. The cases 
relied upon on behalf of the defendants 

2. Pakkiri Kanni v. Manjoor Sahib, (1924) 11 
AIR Mad 124 = 75 I C 334=46 Mad 844= 
45 M L J 321. 


were distinguished on the ground that" they 
were cases of joint tenancy and not of 
tenancy-in-common. In the appeal Court, 
although a ground had been taken in the 
memorandum of appeal, it clearly appears 
that that ground had not been urged, and 
there was no decision therefore on the 
point. 

The appellant now contends that this is 
a question of pure law and as such he is 
entitled to urge it in second appeal, even 
though it was abandoned in the lower 
Appellate Court. Assuming that he is en¬ 
titled to take up that point here, I think 
the decision of the trial Court on that 
point is correct and that the Belgaum 
house need not be brought into this suit. 
As rightly held by the trial Court, this is 
a suit not between members of an undivided 
joint Hindu family but between tenants- 
in-common, that is to say between persons 
with respect to whose properties an award 
has already taken place in which certain 
shares in the properties have been assigned 
to certain persons. That being so, the 
family has been already disrupted, and cer¬ 
tain rights and certain specific properties 
have been created in favour of different 
persons, and it is open to a person in whose 
favour a right has been created in that 
award to enforce that award in so far as 
it is in his favour. It is his option to en¬ 
force that award with regard to any pro¬ 
perty with respect to which his right has 
been declared. If he does not include in it 
any other property with respect to which 
his right has been declared, that is his 
own concern, and it cannot be said that 
the suit is not maintainable on that ground. 
A clear authority for that proposition is to 
be found in 46 Mad 844,^ where it has 
been held that a suit for partition of com¬ 
mon properties, and not joint properties, is 
not liable to be dismissed on the ground 
that the suit did not include all the common 
properties available for partition. There is 
no case of this High Court which holds 
that in the case of tenants-in-common or 
in a case where an award has taken place 
between several persons, the person who 
files a suit to enforce the award is bound 
to include each and every property that is 
given to him under the award. 

The learned advocate on behalf of the 
appellant contends however that the prin¬ 
ciple which applies to the case of a joint 
family applies to the case of tenants-in- 
common also in this respect. But I do not 
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think that that contention is correct. In 
the case of a joint family, no coparcener 
can claim that he has got a certain specific 
share in any parcel of properly, and there¬ 
fore if a suit for partition is to he brought, 
in order to adjust the equities between 
different coparceners, it is necessary that 
the whole of the family property should be 
brought into hotchpot. It may be even in 
the case where the parties are tenants-in. 
common that in order to do justice between 
the parties, the Court may consider it to 
be desirable that all the properties must 
be included. But, it does not necessarily 
follow from that that in the case of tenants- 
in.common a suit by such a tenant.in¬ 
common is not maintainable because he 
does not include all the properties in the 
suit. But even assuming that in a parti- 
tion suit all such properties should be 
brought into hotchpot, I think the matter 
would be different where the suit is brought 
to enforce an award in which rights have 
been created in favour of parties in specific 
properties, and I do not think therefore 
that in such a suit it is incumbent on a 
person to include all the properties which 
are awarded to him in the award. That 
being the only point in Appeal No. 610, the 
appeal fails and it is dismissed with costs. 

N.S./r.K. Appeal No. 572 allowed. 

Appeal No. 610 dismissed. 
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Waman Anant Naih — Defendant 1 — 

Appellant. 

V. 

Chunilal Kasturchand Marwadi and 
another — Plaintiffs 2 and 3 — 

Respondents. 

Second Appeal No. 244 of 1936, Decided 
on 9th September 1938, from decision of 
Dist. Judge, Belgaum. 

(a) Dekkhan Agriculturists* Relief Act (17 of 
1879), S. 12 — Suit on promissory note against 
agriculturist—Defendant giving pursbis stating 
that he has given up all contentions and that 
accounts may be taken—It is not obligatory on 
Court to examine defendant under S. 12 — 
Failure to do so does not amount to error of 
law. 

Where, in a enit on a promissory note against 
an agriculturist, the defendant gives a pursbis, 
stating that he has given up all his contentions 
and that the accounts may be taken, it is not 
obligatory on the Court to examine the defendant 
under S. 12, and failure by him to do so, does not 
amount to an error of law. On account of the 
purshis given by the defendant he must be said to 


have admitted the creditors’ claim : 7 Bnm L 11 
6SS, Disting. [P 118 C 1] 

(b) Dekkhan Agriculturists* Relief Act (17 of 
1879), S. 13—Accounts to be opened between 
parties, one of whom is agriculturist — Decree 
should be passed on footing of account whe¬ 
ther that account is in favour of or against 
agriculturist. 

If accounts are to be opened up between parties, 
one of whom is an agriculturist, thou it is just 
and equitable that a decree should bo passed on 
the footing of the account, whether that account 
is in favour of or against tho agriculturist; and 
even if tho sum found due on taking the account 
is in excess of the sum claimed by the plaintiff 
against the agriculturist the latter should submit 
to a decree on the account being so taken : A I li 
1929 Bom 357 (F B), Foil. [P 118 C 1] 

n. B. Gumaste — for Appellant. 

R. A. Jahagirdar — for Bespondents. 

Judgment. — Three points have been 
urged in this appeal by Mr. Gumaste for 
the appellant. The first point is that the 
trial Court erred in law, in not examining 
the defendant under S. 12, Dekkhan Agri- 
culturists’ Relief Act. The defendant is, no 
doubt, admitted to be an agriculturist, but 
he gave a purshis, Ex. 131, stating that he 
had given up all his contentioDS and the 
accounts may be taken from 1916 up to 
the date of suit. The plaintiffs’ suit was, 
no doubt, based on the promissory note 
passed by the defendant and the latter had 
urged several grounds with regard to that 
note. But at a certain stage in the suit he 
gave up all those grounds, and therefore as 
the learned trial Judge remarks, the con. 
tentions relating to Issues 2 to 10 having 
been given up by the defendant by his 
purshis, he recorded the findings on the 
other issues. In accordance with the pur¬ 
shis, the Court did appoint a commissioner 
to take accounts from 1916. There was no 
serious objection urged 'by the defendant 
against those accounts and the Court ac¬ 
cepted the sum and passed a decree. The 
defendant’s grievance now is that under 
S. 12, Dekkhan Agriculturists’ Relief Act, 
he ought to have been examined by the 
Court. That Section says that the Court, 
if the amount of the creditor’s claim is 
disputed, shall examine both the plaintiff 
and the defendant as witnesses, unless, for 
reasons to be recorded by it in writing, it 
deems it unnecessary so to do, and the 
question is whether on account of the pur¬ 
shis given by the defendant, he must be 
said to have admitted the creditor’s claim. 
I think both the lower Courts were right 
in holding that under the purshis the 
defendant gave up all his contentions with 
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regard to the items, and he merely asked 
the Court to take accounts from 1916 and 
that the Court certainly did. That being so, 
it was not obligatory on the trial Court, 
in my opinion, to examine the defendant. 
Reliance has been placed on the decision in 
7 Bom L R 688,^ but the facts of that case 
are entirely different from the present one. 
There even the accounts were not taken, no 
enquiry as contemplated under S. 13 was 
made and no purshis such as we have hero 
had been given. Here an inquiry has been 
made and accounts have been taken, and 
by the purshis the defendant definitely gave 
up his contentions to the various items. I do 
not think therefore that the decision of the 
trial Court is vitiated on account of the 
Idefendant being not examined. 

The second point urged is that the 
promissory note having been passed for 
Es. 4594, no decree could be given to the 
plaintiffs in excess of that amount under 
S. 13, Dekkhan Agriculturists’ Relief Act. 
The decree actually passed is for Rs. 5418 
as principal and Rs. 2709 for interest. The 
complete answer to that contention is given 
in a Full Bench decision of this Court in 
31 Bom L R 915,^ where the two previous 
decisions in 46 Bom 384^ and 46 Bom 764^ 
have been overruled. If accounts are to be 
opened up between parties one of whom is 
an agriculturist, then I think it is just and 
equitable that a decree should bo passed on 
the footing of the account whether that 
account is in favour of or against the agri¬ 
culturist, and even if the sum found due on 
taking the account is in excess of the sum 
claimed by the plaintiff against the agri. 
culturist, the latter should submit to a 
decree on the account being so taken. 

The third point taken is that the decree 
should be passed in favour of the plaintiff 
individually and not in favour of the firm. 
That point however has not been taken 
anywhere, not even in the written state¬ 
ment, and I do not think therefore that it 
is open to the appellant to urge it here for 
the first time. The decree of the lower 
Appellate Court is therefore confirmed and 
the appeal is dismissed with costs. 

r.M./r.K. Appeal dismissed. 

1. Patlu V. Naru, (1906) 7 Bom L R 688, 

2. Gopaldas v. Vibhal, (1929) 16 A I R Bom 357 

—118 I 0 689=31 Bom L R 915 (P B). 

3. Raghunath v. Ramchandra, (1922) 9 A I R 

Bom 289=46 Bom 384 = 23 Bom L R 1098. 

4. Vithaldas Bhagwandas v. Mnrtaja Husein, 

(1922) 9 A I R Bom 201 = 67 I C 151 = 46 

Bom 764=24 Bom L R 267. 
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Broomfield and Norman JJ, 

Gujarat Ginning and Manufacturing 
Co. Ltd. — Defendants —Appellants. 

V. 

Swadeshi Mills Co. Ltd. — Plaintiffs 

— Respondents. 

First Appeal No. 316 of 1936, Decided 
on 31st August 1938, from decision of 
Joint Sub.Judge at Ahmedabad, in Suit 
No. 816 of 1931. 

(a) Trade-mark —Number stamped on goods 
acquiring reputation as mark of goods of parti¬ 
cular person —No other trader can stamp it on 
his goods of similar description. 

If a mac by a long course of trading has acquir¬ 
ed a reputation for his goods boaring a particular 
mark or symbol which may include numerals and 
may even include the get.up, no other trader ia 
entitled to imitate the mark or the get-up so as to 
deceive the trade or the public and secure for his 
own goods the good-will and reputation which 
belong to the goods of his rival : (1865) 21 H L 0 
5S3, Rel. on. fP 120 C 1] 

(b) Trade-mark — Infringement — Number 
stamped on one trader’s dboties acquiring 
reputation as goods of bis manufacture — 
Another trader cannot stamp it on his dhoties 
though different in quality and size. 

If the number stamped on goods has become 
a symbol of goods of the plaintifi’s manufacture 
it may easily happen that goods even of a diSerent 
and inferior class may benefit from the good-will 
and reputation of the plaintiff. Hence where the 
number stamped on a trader’s dhoties has acquir¬ 
ed reputation as goods of his manufacture another 
trader cannot stamp the number on his dhoties 
which differ in quality and size. In cases of this 
kind it is not necessary to prove actual deception, 
only that the act of the defendants is calculated 
to deceive and where there is a deliberate imita¬ 
tion of a trade-mark, the burden of proof is on the 
imitator ; (1882) 7 A C 219 and AIR 1927 All 
82, Rel. on. [P 120 0 1. 2] 

It is sufficient if the plaintiff shows that the 
defendants have put into the hands of an unscru¬ 
pulous retailer the means of deceiving the ulti¬ 
mate purchasers : (1696) A C 199, Rel. on. 

CP 123 C 1] 

(c) Trade-mark — Infringement — Nominal 
and substantial damages when granted stated. 

An injunction may be granted and nominal 
damages awarded merely on proof of infringement 
of a trade*mark and the reasonable probability of 
damage to the plaintiff’s trade. But substantial 
damages can only be awarded on proof of actual 
damage. The criterion is whether there has been 
any falling off in the plaintiff’s own sales by rea¬ 
son of the defendants having pirated the plaintiff s 
mark : AIR 1929 P C 11, Rel. on. [P 123 C 1. 2] 

R. J. Thakor — for Appellants. 

H. D. Banaji and K. B. Bharacha — 

for Bespondents. 

Broomfield J. — The plaintiffs-respon- 
dents are the Swadeshi Mills Company, 


■1989 Gujarat G, & M. Co. v. Swadeshi 

Bombay, one o£ the Tata group of mills. The 
■defendants.appellants are the Gujarat Gin. 
ning and Manufacturing Co., Ahmedabad. 
Both firms manufacture cotton goods, 
including dhoties of various kinds. On these 
goods they stamp or affix their respective 
trade-marks the plaintiffs’ being a lotus 
flower and other marks and the defendants’ 
a coloured picture of Yeshoda, the mother of 
Krishna, milking a cow. Below the trade¬ 
marks proper they both stamp numbers in 
large black figures. Plaintiffs call their 
number their cipher. It indicates goods 
of a particular description. Thus the No. 
24,410 means dhoties 44" wide by ten yards 
long of a certain quality. Their dhoties of 
this size and quality are said to have a 
great sale in Northern India and they 
allege that this number has come to be 
associated with goods of their manufacture 
dn Cawnpore, Delhi and other places, they 
having made use of it since 1910. It is 
alleged in the plaint: 

The said dhoties have acquired a great reputa¬ 
tion in the Indian markets and are known and 
required for and ordered under the said No. 24,410 
which has become the plaintiSs’ trade*mark and 
denotes the plaintiSs’ goods bearing the said 
number. The said number has become identi¬ 
fied with the plaintiffs' said goods and any dhoties 
numbered with the No. 24,410 would be taken by 
‘purchasers unless unusually careful as being the 
well-known 24,410 dhoties of the plaintiSs and 
would be likely to be passed o5 by unscrupulous 
.persons as being the goods manufactured by the 
plaintiSs. 

It is further alleged that : 

In or about the month of May 1931 the plain- 
*tl&s came to know that the defendants were using 
the said No. 24,410 on dhoties not manufactured 
by the plaintiSs, exposing the said imitation 
dhoties for sale in Oawnpore where the plaintiSs’ 
said dhoties have been sold and are well-known 
with the evident intention as the plaintiSs say 
of trading on the reputation enjoyed by the plain- 
tiSs’ dhoties and of passing oS the said imitation 
dhoties as the well-known dhoties of the plaintiSs 
and misleading purchasers into accepting the 
-defendants’ said imitation dhoties. 

The plaintiffs therefore prayed that the 
defendants should be restrained by injunc¬ 
tion from stamping or getting stamped or 
otherwise patting on dhoties not of the 
plaintiffs’ manufacture the No. 24.410 with 
or without the letter A and from selling or 
putting on the market directly or indirectly 
any such dhoties not of the plaintiffs’ 
manufacture with the said No. 24,410; also 
that the defendants should be ordered to 
deliver np all such dhoties in their posses, 
sion and to render full and detailed accounts 
'Of the purchase and sale by them of all 
such imitation dhoties. 
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In the written statement defendants put 
the plaintiffs to proof of the fact that the 
No. 24,410 has become associated with the 
plaintiffs’goods. They contended that plain¬ 
tiffs’ goods are nob known by the number 
apart from the trade-mark and that the 
number is not particularly associated with 
the plaintiffs’ goods. They contended fur. 
ther that the defendants’ goods are known 
by the trade-mark and not by the number 
and that owing to the differences in the 
trade-mark, the get-up, quality and des- 
cription of the goods there is no likelihood 
of any deception or of the defendants’ 
goods being passed off for the plaintiffs’. 

The defendants use the No. A/24,410 on 
dhoties of 36" width and 10 yards length, 
these dhoties being admittedly of inferior 
quality and lower price. The user of the 
number by the defendants is said to date 
from the year 1926. Their case is that they 
previously, i. e. in the year 1925, used the 
No. 34,410 for dhoties 38" wide, 44,410 
for dhoties 40" and 54,410 for dhoties 42" 
wide. In their case therefore the number is 
not an intelligible cipher but entirely arbi¬ 
trary and the figures "44” at any rate are 
meaningless. 

The trial Court framed issues : 

(1) Whether the plaintiffs prove that they have 
acquired a trade-mark in No. 24,410 as alleged ? 

(2) Whether they prove that the defendants have 
infringed the said trade-mark ? 

(S) Do the plaintiffs prove that they have suf¬ 
fered any loss on account of the said infringe¬ 
ment ? 

(4) Are the plaintiffs entitled to any damages ? 
If yes, what amount ? 

The finding on the first two issues was 
in favour of the plaintiffs, and in order to 
assess the damages an account has been 
ordered to be taken by Commissioners to 
ascertain the loss sustained by the plain¬ 
tiffs in the manner suggested in 51 All 
182.^ 

The first argument put forward on behalf 
of the defendants in this appeal is that the 
No. 24,410 is not part of the plaintiffs’ 
trade-mark. Trade-mark means a mark 
used for denoting the goods or the manu¬ 
facture or merchandise of a particular per¬ 
son. It is so defined in S. 478,1. P. C., and 
that is the ordinary definition. It is argued 
that the number in this case shows the 
quality and particulars of the goods but not 
the source of manufacture and therefore it 
is not properly speaking a trade-mark. It 

1. Juggi Lai Kamalapat v. Swadeshi Mills Co- 
Ltd., (1929) 16 A I R P 0 11=114 I G 30=51 
All 182=56 I A 1 (P 0). 
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has also been argued that if the plaintiffs 
are entitled to the exclusive use of this 
number, it can only be in connexion with 
dhoties of this particular quality and size 
and the defendants therefore are entitled 
to use it on their dhoties which are admit¬ 
tedly of inferior quality and smaller width. 
It has been pointed out that the number 
was not claimed as forming part of the 
trade-mark in 49 All 92,^ the case in which 
the plaintiffs established their right to the 
lotus flower with its concomitant marks as 
their trade-mark. 

But the law is clear that any mark or 
symbol, whatever the original object of it 
may have been, may come by use to be 
recognized in the trade as the mark of the 
goods of a particular person, and if so no 
other trader has a right to stamp it on his 
goods of a similar description : (1865) 11 
H L C 523® at p. 538. The principle is well 
settled that if a man by a long course of 
trading has acquired a reputation for his 
goods bearing a particular mark or symbol, 
which may include numerals and may even 
include the get-up, no other trader is enti¬ 
tled to imitate the mark or the get-up so as 
to deceive the trade or the public and 
secure for his own goods the goodwill and 
reputation which belong to the goods of 
his rival. In my opinion no particular 
importance is to be attached to the sug¬ 
gested distinction between trade-mark and 
number. 

As to the second point, it is true that 
there can be no right to the exclusive 
ownership of any symbol or mark univer¬ 
sally and in the abstract. Thus in (1864) 
33 L J Ch 204* at p. 207 it was held that 
a manufacturer of hardware who had estab¬ 
lished his right to use a particular trade¬ 
mark on his iron goods was not entitled to 
prevent a wooden manufacturer using a 
similar trade-mark on his goods. But, clearly 
in such a case, there is no question of one 
party cutting into the trade of the other. 
It is quite a different matter where both 
deal in dhoties which are the same com¬ 
modity, although t hey may differ in quality 

2. Swadeshi Mills Co. Ltd. v. Juggi Lai Kamla- 

pat Cotton Spinning & WeavingMill Co. Ltd.. 
U927} 14 A I R All 81=99 I C 353=49 All 92 
=24 A L J 976. 

3. Leather Cloth Co. v. American Leather Cloth 
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and size. There is in this case little or no 
evidence on the question of the importance 
of a few inches more or less width in the 
case of dhoties. It is possible perhaps that 
the plaintiffs' dhoties 24,410 and the defen¬ 
dants’ dhoties A/24,410 differ so much in 
size that the presence of the same number 
on them would not easily lead anyone, 
even an ignorant villager, to accept one 
instead of the other. But that is nob the 
only point and not I think the main point. 
The plaintiffs’ case cannot fairly be limited 
to the allegation that the defendants’ 36 
dhoties may be passed off as the plaintiffs’ 
44" dhoties. If the number has become 4 
symbol of goods of the plaintiffs’ manu¬ 
facture, it may easily happen that good8| 
even of a different and inferior class may 
benefit from the goodwill and reputatioD 
of the plaintiffs. In that connexion refer¬ 
ence may be made to the case in (1882) 7 
A C 219® cited in 49 All 92® at p. 113. 
The phrase used by one of defendants’ 
witnesses : “A man who wants a cigarette 
won’t take a bidi,” which may be said to 
sum up the defendants’ case in this respect, 
is not at all conclusive of the matter. 
Those who commonly use cigarettes may 
want bidis sometimes, either for them¬ 
selves or for others, and if the bidi manu- 
facturer induces people to think that his 
must be good bidis because they are of 
the same manufacture as the cigarettes, he 
is infringing the cigarette manufacturer’s 
trade-mark. I shall have something more 
to say later on on the question of the differ- 
ence in size. 


Another point to be borne in mind is 
that traders who set out to steal the trade 
of a rival usually do so by degrees and 
stages. If the plaintiffs failed to establish 
their claim to the exclusive use of this 
number on their dhoties, there is nothing 
to prevent the defendants, or anybody else 
for that matter, using it on dhoties of the 
same size as the plaintiffs' and less obvi¬ 
ously inferior in quality. In cases of this 
kind it is not necessary to prove actual 
deception, only that the act of the defen¬ 
dants is calculated to deceive ; and where 
there is deliberate imitation of a trade¬ 
mark the burden of proof is on the imita- 
tor: 49 All 92® at p. 112. 

The plaintiffs have examined on commis¬ 
sion fifteen witnesses connected with the 
piecegoods trade in Delhi and Cawnpore 

6. Johnston v. Orr Ewing, (1882) 7 A C 319=51 
L J Ch 797=46 L T 216=30 W R 417. 
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and one from Lucknow : of these four are 
commission agents, nine pieoegoods mer. 
chants, two selling agents of the plaintiffs 
or the Tata Mills and one a broker. Their 
evidence establishes (and indeed the fact is 
not seriously disputed) that from 1910 the 
plaintiffs have been selling their dhoties 
bearing this No. 24,410 in large quantities, 
that these dhoties have acquired a good 
reputation and that the number has become 
associated with these particular goods in 
the trade. Whether the number alone is 
always sufficient to identify the goods in 
all branches of the trade is not so clear. 
Nor I think is it a matter of the first 
importance. For those who deal solely or 
mainly in the goods of the Tata group of 
mills it probably is. In the orders they 
receive and send for these dhoties and in 
the accounts they keep in their books the 
number is used and nothing more. Those who 
deal with other mills besides Tata’s natur¬ 
ally show the name of the mill as well as 
the number in their books. Only one of the 
plaintiffs' witnesses, Ex. 86, handles defen. 
dants’ goods as well as Tata’s and in his 
books he does not put the number only but 
Tata Mill 24,410 and 24,410 (Cow Brand), 
meaning the defendants’. But he agrees 
with the other witnesses that as plaintiffs’ 
24,410 is an old brand people generally 
mean that when they ask for that number. 
The evidence satisfies me that the number 
is the dominant designation of this line of 
goods, and indeed it must be so, for neither 
trade.mark nor the name of the mill which 
appear on all goods alike would identify 
this particular line of dhoties. 

Defendants’ witness, Ex. 96, deals in 
Tata’s goods as well as defendants’. But 
his order book seems to show that he does 
not deal much in the plaintiffs’ dhoties, his 
market for dhoties being according to him 
among the poorer people. He says that the 
number is not sufficient to identify the 
goods except in the case of a few numbers 
which are used by a single mill only. 
According to him No, 24,410 is not now 
one of these. But it is common ground that 
from 1910 to 1926 at any rate plaintiffs’ 
dhoties were the only ones with this num¬ 
ber in the market. 


Defendants’ witnesses Exs. 97 and 98 
have both dealt with the defendants’ mill 
and some half dozen other mills all using 
the No. 24,410 for 36" dhoties. They do 
pot deal in the plaintiffs’ goods. In their 
case of course the number alone does not 


identify the goods and the name of the mill 
has to be used as well. But this evidence is 
not really inconsistent with the plaintiffs’ 
case. The use of the number by these other 
mills is admittedly recent. The statement 
by some of defendants’ witnesses that 
defendants’ goods bearing this number had 
been in the market for eight or nine years 
before they gave evidence is manifestly 
untrue. The defendants ha\e admitted that 
before October 1926, they issued no dhoties 
bearing this number. In the documentary 
evidence consisting of orders and accounts 
the earliest date is in 1929. Moreover 
there is no evidence that the trade in these 
other 24,410 dhoties is very considerable. 
The defendants themselves say that their 
own trade in them has been negligible. It 
is not even suggested that any of these 
other dhoties have become publicly associ- 
ated with the number or indeed that they 
have acquired any reputation at all. It is 
impossible to say therefore that the num- 
her has become puhLici juris and lost its 
association with the plaintiffs’ goods in the 
general market. 

The plaintiffs’ claim in this respect is 
strongly supported by the fact that as long 
ago as 1918 they successfully vindicated 
their right to the exclusive use of this 
number on dhoties in a suit against the 
Ahmedabad Ginning and Manufacturing 
Company. Their claim was admitted in 
that suit and the admission was extensively 
advertised in the newspapers. It is also 
strongly supported, I think, by the evi¬ 
dence, such as it is, which the defendants 
have chosen to give as to the circumstances 
in which they began to use this number on 
their dhoties. Their story is that some 
merchants or brokers who were clients of 
theirs suggested to them in 1925 that they 
should put the number 44,410 on their 
dhoties. So they did so on dhoties of 40^ 
wide, and six mouths later they put 
No. 34,410 on dhoties 38" wide. They were 
then asked for dhoties of lesser width with 
the No. 24,410 and issued these from Octo¬ 
ber 1926, as they say. The evidence on the 
point does not strike one as being full and 
straightforward. They have not proved 
from their books, as they presumably could 
have done, that they used these numbers 
as long ago as 1925 and 1926. They have 
not produced any letters from brokers or 
merchants and have not explained in any 
way why they were asked and consented 
to use a five figure number, from their 
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point of view an entirely arbitrary number 
the last four figures of which tallied with 
the number which the plaintiffs’ mill had 
been using for many years. It is true that 
the Nos. 44,410 and 34,410 were innocuous 
or at any rate were not objected to. But 
one cannot but feel a very strong suspicion 
that this was merely the thin end of the 
wedge, leading up to the No. 24,410, and 
that this number was adopted by the 
defendants and very probably by some 
other mills also for the simple reason that 
the plaintiffs’ dhoties bearing that number 
had acquired a considerable reputation. 

It is contended however that plaintiffs’ 
witnesses are mostly wholesale merchants 
and that though it may be conceded that in 
their minds the number is associated with 
goods of the plaintiffs’ manufacture, it does 
not follow that the same is the case with 
the retail purchaser. Plaintiffs’ case is that 
it is ho who is liable to be deceived and 
not the wholesaler. Now it is true that the 
plaintiffs have not produced as much evi¬ 
dence as might have been expected as to 
the conditions in which retail selling takes 
place. Several of their witnesses who assert 
that the villager who goes into a shop to 
buy a dhoti or pair of dhoties inquires for 
the goods by a number are not really, it 
would seem, in a position to know. At first 
sight it might appear somewhat improbable 
that the illiterate customer would ask for 
his dhoti by mentioning a five figure num- 
ber, whether in English or in the verna¬ 
cular, and more likely that he would say a 
Nagpur dhoti or mention the name of the 
mill or simply say that he wanted a dhoti 
like he had before or the best to be had for 
Es. 2 or whatever the price might be. 

On the other hand two at least of plain¬ 
tiffs’ witnesses have first-hand experience 
of the retail trade. One'is Ex. 101, who 
has been employed by the plaintiffs’selling 
agents both at Oawnpore and Delhi, and 
the other Ex, 103 who is connected with a 
big retail shop called the Swadeshi Bhan- 
dar at Lucknow. Moreover, I think it is 
common sense that if a certain number has 
been the dominant designation of a parti¬ 
cular line of goods in the trade for a long 
period of years, that number must have 
acquired some influence and value in the 
retail market also. In the course of twenty 
years even a long number may easily be¬ 
come familiar, especially when it is stamped 
on the garment in large figures and pre¬ 
sumably stays there till it comes out in the 


wash. Neither the word Nagpuri nor the 
name of the mill would suffice to identify 
these particular dhoties, for plaintiffs make 
dhoties in many qualities and sizes. I think 
it is impossible to accept the assertion of 
defendants’ witnesses that the number of 
the dhoties has no importance in the retail 
trade. They allege indeed that it has no 
importance in the trade at all. But this is 
inconsistent not only with the evidence as 
a whole but with the defendants’ conduct 
in appropriating the number borne by 
goods of established reputation. It may be 
mentioned that the same argument based 
on the fact that the evidence was mostly of 
wholesale merchants was put forward in 
18 Bom L E 206,® and was held to be 
without force. That was a case in which 
the Empress Mill, Bombay, another of the 
Tata group of mills, established their ex¬ 
clusive right to the use of the No. 2051/10 
on their black twill goods. Almost all the 
defences which have been put forward in 
this case were put forward on that occasion 
also and the suit was decreed in spite of 
them. I see no reason to doubt that the 
association of the No. 24,410 with the 
dhoties of the plaintiffs extends to the 
retail trade as well as to the wholesale. 

The next argument, which is the one on 
which the learned advocate for the appeL 
lants has laid most stress, is that there is 
DO likelihood of the retail purchaser or 
anyone else being deceived because of the 
difference in quality and especially the 
difference in size. I have already referred 
to this argument and suggested that it is 
fallacious. The evidence leaves us rather 
in the dark on this question of the size of 
the dhoties. The width of dhoties that a 
man wears depends partly on his height, 
partly on the fashion of wearing it. We do 
not know whether a man who normally 
wears a 44” dhoti will ever wear one of 
36". Supposing that he will, the possibility 
of deception is obvious. Ho may easily be 
induced to purchase a 36” dhoti which is 
substantially cheaper if he infers from the 
number on it that it is of the same mann- 
faotnre as the one he is accustomed to and 
therefore good. Suppose, on the other hand, 
that he will not wear such a dhoti himself, 
still his relations and his friends will and 
he may buy for them or they may buy 
relying on his recommendatio n. Again we 
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do not know whether the plaintiffs make 
dhoties of 36'" or not. Assume that they do. 
It is easy to suppose that the defendants’ 
dhoties might be passed off for them. The 
difference in price would offset the appa. 
rent inferiority in quality if by reason of 
the number both were taken to be of the 
same manufacture. The plaintiffs’ dhoties of 
SS*" would no doubt bear a different num¬ 
ber, but the evidence does not suggest, and 
it seems unlikely that village people who 
had become accustomed to the No. 24,410 
would realize that it only applied to a 
single size. Assume again that the plain, 
tiffs do not make any dhoties of this size 
and the case is clearer still. There is obvi¬ 
ously some demand for dhoties of this size 
and those who wanted them and were 
familiar with the number would naturally 
assume that the defendants’ dhoties bear, 
ing that number were of the same well- 
known make. 


As held in (1896) A C 199^ and in the 
other cases cited in 18 Bom L R 206® it 
is sufficient if the plaintiffs show that the 
defendants have put into the hands of an 
unscrupulous retailer the means of deceiv¬ 
ing the ultimate purchasers. In my opinion 
the evidence does establish this. 

There is also the other point which I 
have already mentioned. It may well be 
that putting the No. 24,410 on the defen- 
dants’ 36'" dhoties is only the first step in 
their campaign to capture the plaintiffs’ 
trade. If the same number were put on 
dhoties of the same size as plaintiffs’ it 
cannot be disputed that the damage to 
plaintiffs’ trade might be extremely serious. 
If there is any risk of damage as things 
are—and 1 am satisfied that there is—the 
plaintiffs are entitled to protection at once 
and need not wait until the position gets 
worse. I think the trial Court was right in 
granting the injunctions prayed for. 


The position is different as regards the 
plaintiffs' claim for an account. An injunc¬ 
tion may be granted and nominal damages 
awarded merely on proof of infringement 
of a trade-mark and reasonable probability 
of damage to the plaintiffs’ trade. But sub¬ 
stantial damages can only be awarded on 
proof of actual damage. The plaintiffs have 
asked in the plaint for an account of the 
defendants' profits. It has been conceded 
in this case however that in view of the 
decision of the Privy Ooun oil in 61 All 

7. Reddaway v. Baaham, (1896) A 0 199=66 
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182' the criterion is whether there has 
been any falling off in the plaintiffs’ own 
sales of these dhoties by reason of the 
defendants having pirated their number. 
But no serious attempt has been made to 
show by evidence that so far there has 
been any falling off at all. It is not even 
alleged by any witness, except Ex. 92, 
whose testimony is obviously worthless 
since he has never bandied either the plain¬ 
tiffs’ goods or the defendants’. The record 
does not support the suggestion of the 
learned counsel for the respondents that 
the evidence on the issue of damages was 
reserved. It is possible, and on the whole I 
think rather probable, that the action taken 
by the plaintiffs was in time to prevent 
their trade being materially affected. But 
however that may be, they are not entitled 
to an account for the purpose of assessing 
substantial damages because their evidence 
does not lay the foundation for that form 
of relief. They are entitled to nominal 
damages only which we assess at Rs. 100. 
In the result the decree of the trial Court 
will be confirmed so far as the injunctions 
are concerned, but the order directing an 
account will be set aside and instead the 
plaintiffs will be awarded Rs. 100 nominal 
damages. 

As regards costs, there can be no doubt 
that the substantial relief in a case of this 
kind is the injunction which the plaintiffs 
have succeeded in getting. In substance then 
they have succeeded in their suit and we 
think that they are entitled to their costs 
in both Courts from the defendants except 
that they must paj' the court-fees on the 
claim for Rs. 5000. 

D.S./r.K. Decree modified. 
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Shivappa Narsappa Pujari — 

Defendant 2 — Appellant, 
v. 

Kariyappa Bamappa Donur — 

Plaintiff — Respondent. 

Second Appeal No. 417 of 1936, Decided 
on I2th September 1938. 

Hindu Law — Adoption Bombay school — 
Adoption by widow of gotraja sapinda is valid 
—Widow of gotraja sapinda succeeding as heir 
to husband’s agnate inherits estate in right of 
her husband — Her interest is divested when 
she adopts son to her husband — Estate imme¬ 
diately vests in adopted son as absolute owner. 

Ad adoption by the widow of a gotraja eapinda 
of the last male holder of a property is valid. The 
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'widow of a gotraja sapinda sacceeding as heir to 
her husband's agnate stands in the same place as 
her husband, if living, would have occupied. She 
inherits the estate as a widow in the right of her 
husband and her interest is therefore divested 
when she adopts a son to her husband. The estate 
vests in the adopted son immediately after the 
adoption and he becomes an absolute owner there¬ 
of : A I H 1938 Bom 383 (P B), Explained ; 5 
Bo7n no (P C), Bef, [P 124 C 2 ; 

P 125 C 1, 2 ; P 126 C 1] 

G. R Madbhavi — for Appellant, 

K, G. Datar — for Respondent. 

Judgment. — This appeal has been pre¬ 
ferred by defendant .2 in a suit by the 
plaintiff to recover possession of certain 
property. The plaintiff is the adopted son 
of one Hamappa and he has been adopted 


by his widow Karibasawa in 1921. The 
suit property belonged to one Sabu who 
died in 1904 or 1905 leaving a widow 
named Basawa. This widow was a minor 
and her guardian sold it in the first in¬ 
stance to one Shivappa in 1905 and the 
latter in turn sold the same to Mallappa. 
After his death, the property has been sold 
by Mallappa’s brother to the present defen¬ 
dant 2 who is the appellant before us. 
After the said sale by Basawa’s guardian 
to Shivappa, Basawa remarried in 1906, 
and as a result the heir to Sabu’s estate 
was the said Karibasawa, the widow of 
Hamappa who had died before Sabu m 
1903. The relationship between Hamappa 
and Sabu is shown in the following pedigree: 


I 

Sakreppa 


Yankappa (adopted) 
Hamappa = Karibasawa 

Kariyappa (plaintiff) 
(adopted by Karibasawa) 


YENKAPPA 

I 


I 

Fakirappa 

1 

Eareppa 

1 

Sakreppa 

1 

Subanna 

I 

Yellappa 

1 

Sabu = Basawa 


1 

Hamappa 
(given in adoption 
to Yenkappa) 


The present suit has been filed by the 
plaintiff as the adopted son of Hamappa to 
get possession of the suit property in the 
hands of defendant 2 on the ground that 
by virtue of his adoption to Hamappa he 
has become entitled to the estate of Sabu 
and that the alienations by Basawa's guar¬ 
dian were unauthorized as they were not 
justified by legal necessity and therefore 
not binding on the holders of Sabu’s estate. 
Both the lower Courts have come to the 
conclusion that the alienations by Basawa’s 
guardian were not justified by legal neces¬ 
sity. It is therefore clear that if the plain¬ 
tiff has proved that he has succeeded to the 
estate of Sabu, he would be entitled to re¬ 
cover the property from the appellant. The 
trial Court had dismissed the suit holding 
that the plaintiff’s adoption had been 
proved but that it was invalid in law inas¬ 
much as the adoption was made by the 
widow of a gotraja sapinda of Sabu, that 
such an adoption was invalid, and that 
therefore it cannot affect Sabu’s estate. 
The Appellate Court has differed from that 
conclusion and has held that the plaintiff’s 
adoption by Karibasawa is valid, that the 
suit is in time, and that the defendants had 
nob acquired any title to the property by 
adverse possession. 


With regard to the plaintiff’s title, it is 
conceded now on behalf of the appellant 
that in view of - the recent Full Bench 
ruling in 40 Bom L H 559^ the plaintiff’s 
adoption by Karibasawa must be deemed 
to be valid. That decision is to the effect 
that the power of a Hindu widow to adopt 
depended upon considerations of a religious 
character and that any widow can adopt to 
her husband so long as she is the person 
entitled to carry on the line. It is however 
contended relying on another point decided 
by this Full Bench that although the adop¬ 
tion is valid, it has not the effect of vesting 
the suit property immediately in the plain¬ 
tiff on his adoption. The point decided' by 
the Full Bench is that an adoption by a 
widow, where the coparcenary was at an 
end, did not operate to divest the property 
vested in or through the heir of the last 
holder, and that the widow of a gotraja 
sapinda, who succeeded to any property as 
such cannot by adoption alter, after her 
own death, the devolution of the property 
to which she was entitled as such widow. 
It may be stated here that in that case the 
contest was between the ad opted son and a 
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reversioner, and it was held that although 
the widow succeeded to the family property 
as the widow of a gotraja sapinda, and had 
only a life-estate in her, she cannot by her 
adoption divest the family property which 
had devolved upon the reversioner although 
the adoption itself was good for religious 
purposes. In fact that decision is based 
upon the principle of Hindu law that the 
widow of a gotraja sapinda took merely a 
life.estate and that the property had be. 
come vested in the reversioner. In the pre¬ 
sent case however there is no contest be¬ 
tween the son adopted by the widow of a 
gotraja sapinda and the reversioner, but 
the contest is between the adopted son of 
such widow and an alienee from the widow 
of the last male owner. The learned advo- 
cate on behalf of the appellant concedes 
that after the death of the adoptive widow, 
Karibasawa, the plaintiff as her adopted 
son would be entitled to take possession of 
the property from the alienee, but he con. 
tends that so long as Karibasawa is alive 
she alone is entitled to retain possession of 
the property in her capacity as the widow 
of a gotraja sapinda, and that the adoption 
of the plaintiff by her to her husband has 
no effect during her lifetime of vesting the 
property in the plaintiff although the pro¬ 
perty of her husband Eamappa would be 
vested in the plaintiff immediately on the 
adoption. In other words, he draws a dis- 
tinction between the property enjoyed by 
the widow Karibasawa as the widow of her 
husband and the property which she would 
enjoy in her capacity as the widow of a 
gotraja sapinda and as the heir of her bus- 
band’s agnate. It is conceded that both 
would be life estates in her hands, but it is 
contended that with regard to the latter 
kind of property, she being entitled to its 
possession during her lifetime the plaintiff 
has no right to ask for possession of that 
property from the defendants. If at all. 
Karibasawa may file a suit to recover the 
property from the defendants. In other 
words the appellant's contention is that the 
suit is premature and should be thrown 
out on that ground. 

This point had been urged before the 
learned appellate Judge but he rejected it 
on the ground that the widow of a gotraja 
sapinda succeeding as heir stood in the 
same place as her husband, if living, would 
jhave occupied, and that she inherited the 
estate as a widow in the right of her hus. 
oand and that that interest was therefore 


divested when she adopted a son to her, 
husband. In my opinion, the learned Judge* 
below was correct in this view. In our pro. 
sidency, widows of gotraja sapindas are 
given the right of inheritance mainly on the 
ground of usage, and that right has been 
recognized ever since the decision in 7 I A 
212.“ It has been held however that al¬ 
though such widows are entitled to inherit 
in certain cases, they cannot do so until 
after the compact series of heirs was ex¬ 
hausted, and that when such a widow did 
inherit she did so because she stood in the 
same place as her husband, if living, would 
have occupied and that if she succeeded to 
the estate of a male she’took a widow's 
estate and if she succeeded to the estate of 
a female, she took an absolute estate. It is 
conceded that Karibasawa when she sue- 
ceeded to the estate of Sabu took a widow’s 
estate. But it is urged that w-hen she in- 
herited the property she did not do so as 
representing her husband’s estate although 
she took it as she stood in the same place 
as her husband, if living, would have stood, 
but at the same time she got the property 
in her own right and that it did not form 
part of her husband’s estate with the result 
that it would not vest in the adopted son 
immediately on his adoption. 

In my opinion the distinction sought to be 
drawn between the two kinds of estates en¬ 
joyed by Karibasawa has no basis in Hindu 
law. If she inherited the property of Sabu in 
her capacity as the widow of a gotraja 
sapinda, she did so because as such she 
represented the estate of her husband 
Ramappa. It is clear that if Ramappa had 
been alive when Basawa remarried in 1906, 
he would have been entitled to the pro¬ 
perty. But Karibasawa got it because she 
was his widow and stood in the same place 
as her husband would have occupied if he 
was living. Therefore if Karibasawa adop¬ 
ted a son to him, that son would be entitled 
to the estate of Ramappa or to any estate 
to which Ramappa would have been entitled 
if he had been living. It therefore follows 
that the property of Sabu would also vest 
in the plaintiff. In fact, the Pull Bench 
decision to which I have referred above 
gives support to this conclusion in an in¬ 
direct manner. If the adoption by the 
widow of a gotraja sapinda cannot affect 
the property vested in a reversioner, it does 

2. Lulloobhoy Eappoobhoy v. Cassibai, (1880) 5 
Bom 110 = 7 I A 212 =7 C L R 445 = 4 
Sar 164 (P C). 
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so because the widow is only enjoying a life 
estate, while the property is even contin¬ 
gently vested in the reversioner. If how¬ 
ever as it is now held, the adoption is valid 
it must follow, in my opinion, that the 
estate to which Ramappa would have been 
entitled, if he were living, is transferred from 
Karibasawa to the plaintiff as the adopted 
son. Karibasawa does not become an abso¬ 
lute owner or fresh stock of descent of the 
:property. She would have the right to the 
ipossession of the property only in the ab- 
isence of any absolute osvner of this property 
and the moment there is an absolute owner 
,her right must cease. The plaintiff becomes 
such absolute owner by virtue of the adop¬ 
tion, and hence he is entitled to recover the 
property from the defendants. 

That being so, the other questions with 
regard to adverse possession by the defen¬ 
dants do not arise, because the plaintiff 
gets his right to recover the property on his 
adoption, and the suit has been brought 
within 12 years from that date. It appears 
that in 1931, that is ten years after the 
plaintiff's adoption, the adopting widow 
Karibasawa had filed a suit against the 
defendants to recover possession of this suit 
property. She had claimed there to be the 
owner of the property and had not joined 
the plaintiff as a party presumably because 
after the adoption she had not been on good 
terms with him. That suit was dismissed 
on the ground of the defendants' adverse 
possession against her. But that decision 
would not in any way affect the plaintiff 
whose right to the property came into exis¬ 
tence in 1921, even though the defendants 
might have enjoyed the property for more 
than 12 years as against Karibasawa. Be¬ 
sides, the plaintiff, who had become owner of 
the suit property and entitled to its posses¬ 
sion, had not been joined by Karibasawa 
as a co-plaintiff in that suit. In fact that 
suit was filed ignoring the adoption of the 
plaintiff. Any decision in that suit there¬ 
fore would not be binding on him. There 
is therefore to my mind no doubt that the 
defendants are not entitled to urge the plea 
of adverse possession as against the plain, 
tiff. As a result therefore the plaintiff is en¬ 
titled to recover possession of the property 
from the defendants as rightly held by the 
lower Appellate Court. The decree of that 
Court is therefore confirmed and the appeal 
is dismissed with costs. 

k.m./r,k. Appeal dismissed. 
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Malojirao Narsinghrao Shitole — 

Plaintiff — Appellant. 

v. 

Keshav MoteshwaT Deshmuhli and 
others — Defendants — Respondents. 

First Appeal No. 309 of 1936. Decided 
on I6th September 1938, against decision 
of First Class Sub-Judge, Poona, in C. S. 
No. 993 of 1934. 

(a) Limitation Act (1908), Art. 62, S. 10 
Plaintiff, deshmukh of villages entitled to fees 
and emoluments from revenues thereof'—Defen* 
dants, who were ajahat gumastas appointed by 
Peshwas, making collections for plaintiff—Col* 
lections made not paid to plaintiff since 1922^ 
Plaintiff suing to recover collections—S. 10 held 
did not apply — Case was governed by Art. €2 
and suit was barred except in respect of collec* 
tions for three years prior to suit Defendants 
were to be regarded as agents of plaintiff. 

The plaintifi was the deshmukh of a number of 
villages and was entitled to certain fees and emo¬ 
luments out of the revenue of those villages. They 
were collected for him by persons called ajahat 
gumastas who had been appointed by the Peshw^, 
and whose ofifice was hereditary, and the plaintiff 
had no power to remove them and collect the 
money for himself. The defendants were some o* 
those gumastas. They had collected money for the 
plaintiff and had not paid them over. The plaintiff 
brought a suit to recover collections made since 
1922: 

Held that S. 10 did not apply and the mon^ 
collected by the defendants did not become vested 
in trust within the meaning of Sec. 10. The case 
was governed by Article 62 and plaintiff’s claim, 
except for the three years prior to the suit, was 
barred by limitation. The defendants were to be 
regarded as agents of the plaintiff and the mew 
fact that they were not appointed by the plaintiff 
and were not removable by him, did not prevent 
their being bis agents: AIR 1915 Bom 282; A. It* 
1935 P C 28 : AIR 1928 Bom 58 and 62 Cal 
393, Disting. [P 127 0 1; P 128 C 2] 

(b) Limitation Act (1908), S. 10Word* 
"vested in trust** in S. 10 imply something more 
than mere possession suad temporary control. 

The words “vested in trust" in S. 10, if they do 
not necessarily imply a transfer of ownership^ in 
the strict sense, do, at any rate, imply something 
more than mere possession and temporary control: 
18 Bom 119; AIR 1931 Mad 58 and AIR 1925 
Rang 289, Bel. on. [P 127 C 2] 

(c) Limitation Act (1908), Art. 62—Scope of. 

Article 62 is not confined to suits against agents. 

[P 127 C 1] 

G. 0. O’Gorman and V. D. Dimaye — 

for Appellant* 

V. B. Virkar — for Respondent 1. 

Broomfield J. — The only question in 
this appeal is one of limitation. The plain- 
tiff-appellant is the deshmukh of a number 
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of villages in the Poona District, and is 
entitled to certain fees and emoluments out 
of the revenues of those villages. These are 
collected for him by people called ajahat 
gumastas whose office is hereditary. They 
were either appointed in the first instance 
or their appointment was confirmed and 
recognized by the Peshwa’s Government, 
and it was held by the Privy Council in a 
suit by the plaintiflf against one of them 
named Ekbote, that he has no power to 
remove them and to collect the money for 
himself : Ramchandra Narsingrow v. 
Trimbah Narayan Ekbote} The defen. 
dants.respondents are some of these gumas. 
tas. It appears that they have collected 
moneys belonging to the plaintiff and have 
not paid them over, and the plaintiff 
brought the suit from which this appeal 
arises to recover the collections made since 
1922 with interest. The trial Court has 
allowed the plaintiff’s claim for the three 
years before suit holding that Article 62, 
Limitation Act, governs the case. 

The plaintiff contended in the suit, and 
the same point was taken by his learned 
counsel in this appeal, that S. 10, Limita- 
tion Act, applies and there is no bar of 
limitation. In a second appeal in a suit by 
the plaintiff against Ekbote decided by 
N. J. W adia J. in July 1938, Second Appeal 
No. 234 of 1936,^ it was held that S. 10 

has no application, and that the suit was 
governed by Art. 62. N. J. Wadia J. took the 
view that the gumastas must be regarded 
as the agents of the deshmukh. It has been 
argued before ns that they are not agents 
ibecause they are not appointed by the 
jplaintiff and not removable by him. These 
circumstances however would not, I think, 
prevent their being agents, having regard 
to the definition of “agent” in S. 182, Con¬ 
tract Act, and also S. 202 of the same Act. 
Moreover, Art. 62, Limitation Act, is not 
confined to suits against agents. The ques- 
tion we have to decide is whether S. 10, 
Limitation Act, applies in the circumstan. 
ces of this case. 

According^to the definition in the Trusts 
Act, S. 3, a trust” is an obligation annex¬ 
ed to the ownership of property, and aris. 
ing out of a confidence reposed in and 
accepted by the owner, or declared and 
accepte d by him, for the benefit of another, 

1. (1892) 16 Bom 874 = 19 I A 89 = 6 Sar 122 

(P 0). 

2. Sardar Malojirao Narsingrao Shitole v. Trim- 

bak Narayan, Second Appeal No. 234 of 1936, 


or of another and the owner. This is tho 
definition of what is called in English law 
an “express trust” and S. 10, Limitation 
Act, does not contain the words “express 
trust”, though they appear in the side 
heading. The Section does however contain 
the words “vested in trust for any specific 
purpose,” and the difficulty in this as in 
most cases in which similar points arise is 
in deciding what exactly is meant by those 
words. 

It was held in 18 Bom 119^ that it is 
contrary to the ordinary accepted meaning 
of the term vesting” to say that property 
is vested in persons by reason merely of 
their having control over it. Sir Charles 
Sargent C. J., who delivered the judgment 
in that case, referred to a number of Eng. 
lish authorities and in particular cited a 
dictum of Lord Westbury that “vesting” 
implies property in the subject-matter. 
This is an old case, but so far as I am 
aware it has never been dissented from 
in Bombay. It was recently followed in 
64 Mad 153* and 3 Rang 206^ where 
Carr J. said that the word “vest” implies 
that the property becomes in law the pro. 
perty of the trustee. I am aware that there 
are cases in which this view has been 
qualified to some extent. It is practically 
impossible to reconcile the rulings on S. 10, 
but I think that there can be no doubt 
that the balance of authority is in favour 
of the view that these words “vested in 
trust , if they do not necessarily imply a; 
transfer of ownership in the strict sense,! 
do at any rate imply something more than 
mere possession and temporary control of 
property. 

Mr. O’Gorman cited several cases in 
support of his argument to which I will 
briefly refer. 17 Bom L R 641® was a case 
in which a suit was brought against the 
British Government for moneys due to the 
plaintiff which had been collected and were 
held in the Safcara Treasury when that 
Treasury was taken over by the Govern, 
ment. It was held in that case that Govern¬ 
ment was under a fiduciary obligation to 
pay the money, that is to say that there 

3. Kathiawar Trading Co. v. Virchand Dipchand 

(1894) 18 Bom 119. 

4. Narasimha Ayyangar v. Official Assignee of 

Madras, (1931) 18 A I R Mad 58=128 I C 477 

=64 Mad 153=60 M L J 280. 

5. Ma Thein May v. U Po Kin, (1925) 12 A I B 

Rang 289=86 I 0 297 = 8 Rang 206. 

6. Secretary of State v. Bapuji. (1915) 2 A I R 

Bom 282=31 I C 277=39 Bom 572=17 Bom 

L R 641. 
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■was a 6duciary relation between Govern¬ 
ment and the payee. But what was held to 
constitute “vesting” was the fact that 
Government had taken over the Treasury 
with the moneys lying therein. I do not 
consider that this ruling covers a case like 
the present—the case of persons in the posi¬ 
tion of the defendants whose only right is 
to collect the money and pay it over to the 
rightful owner. 

The nest case cited is the Privy Council 
case in 37 Bom L R 837.^ The facts there 
were very complicated and peculiar. The 
defendant who held a power of attorney 
from the administrator of the estate of a 
deceased intestate, assigned to himself, by a 
verbal assignment, property known by him 
to belong to the deceased. It was held that 
he was in a fiduciary capacity, and that 
the only result of the proceeding was that 
the property became vested in him in trust 
for the administrator. The position was 
the same as if the administrator himself 
had vested the property in the defendant. 
The circumstances were so widely different 
that I do not think that the case has any real 
application here, and in any case there was 
an assignment of the property to the person 
found to be a trustee, which is lacking in 
the present case. 

In 52 Bom 184® the facts were that one 
P died leaving a widow and two sons. P s 
assets consisted of certain moneys which 
were handed over by P’s widow to her 
brother R for the benefit and education of 
the two boys. R applied part of the trust 
moneys for. that purpose but appropriated 
the balance for his own use. The Court 
held that as the money was given to R for 
the boys’ benefit and education, it was ves¬ 
ted in him for a specific purpose. The finding 
that the money was given to R in trust for 
the boys distinguishes it, in my opinion, 
from the present case. 

In 62 Oal 393® it was held by Pane- 
kridge J., that where a sum of money was 
paid monthly to A for the benefit of B 
during her minority, the sum became vested 
in trust for a specific purpose, within the 
meaning of S. 10, Limitation Act. The facts 
are thus stated in the jud gment (page 397) : 

7. Kaslvisvanatban Chettlar v. CbokaliDgam 

Cbettiar, (1936) 29 A I R P C 28=166 I 0 855 

37 Bom Ij R 837 (P C). 

8. Chintaman Ravjl v. Kbanderao Bandurang, 

(1928) 15 A I R Bom 68 = 107 I C 705 = 52 

Bom 184=30 Bom L R 45. 

9. Mabomed Habeeb Alum v. Anjuman Ara 

Begum, (1985) 62 Cal 393. 


The salient circumstances of this case appear to 
me to be that when the payments were made to 
Mr. Alum the wakf estate abandoned all interest in 
the money, and completely divested itself of its 
property therein. The money remained with Mr. 
Alum, subject only to the right of the beneficiary 
to enforce the trust. The wakf estate which may 
be described as the settlor, had no further legal 
interest in the matter. Mr. Alum did not bold it 
as the agent of the petitioner, because, being a 
minor, the petitioner was not legally able to 
employ an agent, neither did Mr. Alum hold the 
money as the petitioner’s guardian, for he was 
neither her natural guardian nor had he been 
appointed guardian of her property by a Court. It 
appears to me, therefore, he must have held it as a 
trustee and had complete control over it, subject, 
as I have said, to the right of the beneficiary to 
enforce the trust. 

It appears therefore that this case also 
can be distinguished on the facts. Moreover 
it is a decision of a single Judge and in 61 
Cal 119^® it was held by a Bench of the 
same High Court that “the word 'vesting' 
implies property in the subject-matter, and 
it is contrary to the ordinary accepted 
meaning of the term 'vesting' to say that 
property is vested in persons by reason 
merely of their having control over it.” 

Mr. O’Gorman also cited one English 
case, (1870) 5 Ch A 233,^* where it was 
decided that an agent who stands in a fidu¬ 
ciary relation to his principal cannot set up 
the statute of limitation in bar of a suit 
upon an account by his principal. But as 
N. J. Wadia J. pointed out in Second 
Appeal No. 234 of 1936® it is dilBcult to see 
how any fiduciary relation exists as between 
the defendants and the plaintiff in the pre¬ 
sent case. The circumstances in which those 
gumastas came to be appointed are set out 
in full in 19 I A 39^ and are inconsistent 
with the view that the desbmukh reposed 
any confidence in these agents who were 
appointed by the Government against bis 
will. We think therefore that there is 
nothing in the cases which have been cited 
which would justify us in bolding that the 
money collected by the defendants became 
vested in them in trust within the meaning 
of S. 10, Limitation Act. The result is that 
the decision of the trial Court is right, and 
the appeal is dismissed with costs, payable 
to respondent 1. 

R.M./b.K. Appeal dismissed. 

10. Bibbubhushan Datta v. Anadiuath 

(1934) 21 A I R Cal 87=150 I C 398 = 61 Oal 

119=58 C L J 602. ^ r t 

11. Burdick v. Garrick, (1870) 5 Ch A 233—39 L J 

Ch 969=18 W R 387. 
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Wassoodew anb Sen JJ. 

Ramchandra Rango Sawkar and others 
Accused — Appellaots 

V. 

Emperor > 

Criminal Appeals Nos. 3, 33 to 36 and 
58 of 1937, Decided on 6th October 1938, 
against convictions and sentences passed 
by Addl. Sess. Judge, Dharwar. 

(a) Jurisdiction—Criminal and Civil Courts— 
On grounds of public policy harmony between 
decision of Civil and Criminal Courts must be 
secured—Criminal Courts cannot be allowed to 
try over matters again which have been decided 
by Civil Court of competent jurisdiction—If, 
however, decree of Civil Court constitutes com* 
position of non-compoundable offence, decree 
-of Civil Court does not operate as bar to crimi* 
nal prosecution. 

The higher grounds of public policy necessitate 
the avoidance of conflict of decisions between Cri* 
minal and Civil Courts established for beneficent 
and good government and ordinary Criminal 
Courts cannot be allowed to try over matters again 
which have been thoroughly dealt with and 
finally decided by a Court of competent jurisdlc* 
tioQ. On grounds of public policy the harmony 
between the decisions of the two Courts must be 
secured. The Civil and Criminal law being pro* 
ducts of the same Legislature, it would be attri¬ 
buting inconsistency to the Legislature to permit 
the Criminal Courts in the exercise of their limited 
jurisdiction to override and nullify the proceedings 
of the Civil Courts. For that purpose, it is of great 
importance to scan the grounds of the decision of 
' the Civil Court and consequently the judgment of 
that Court becomes relevant and admissible. It is 
•also important to bear in mind the general princi* 
pie of public policy usually invoked in reference^ to 
ratification of illegal and criminal acts resulting 
in the stifling of criminal prosecutions. Consis¬ 
tently with that principle, if the Civil Court’s 
decree constitutes the composition of non*com* 
poundable and felonious acts, the objection cannot 
be permitted to prevail against the Crown prosecu¬ 
tion and in such cases the decree of the Civil 
Court does not serve as effective bar to a criminal 
prosecution; AIR 1916 Bom 163 and AIR 1928 
Cal 610, Rel. on. [P 134 0 3 ; P 135 C 1] 

(b) Criminal P. C. (1898). S. 196-A (2)— 
Where object of conspiracy is to commit non* 
cognizable offence, sanction under S. 196-A (2) 
is essential to give jurisdiction to Court—Object 
of conspiracy has to be determined at initial 
stage, not only by reference to Sections of 
Penal Code, but also upon facts narrated and 
evidence tendered. 

According to the terms of 8. 196.A (2), Criminal 
P. 0., tbe jurisdiction of the Court to take cogni¬ 
zance of an offence of conspiracy under S. 120-B, 
I. P. C., depends upon the object of the conspiracy. 
If the object is to commit non'Cognizable offence, 
undoubtedly, sanction under that Section is essen¬ 
tial to give jurisdiction to tbe Court. Tbe object 
of the conspiracy has to bo determined at tbe 
initial stage, not only by reference to the Sections 
■of the penal enactment referred to in the com- 
1939 B/17 & 18 


plaint but also upon vtbc facts narrated therein 
and the evidence tendered before the Magistrate. 
There is a recognizable difference between the 
object of a conspiracy and the means adopted to 
realize the object. If they are separable, then oven 
if the object is sought to be attained by resort to 
non-cognizable offences, sanction is not necessary. 
It docs not matter if tbe object is erroneously 
mixed up with the statement of method of attain¬ 
ing it in the body of the complaint. It is perfectly 
open to the Magistrate upon the evidence to 
dissect the facts in order to decide the question of 
sanction ‘.AIR 1925 Cal 5/9, />>/. <>n. 

(P 135 C 2: V i:i6 C 1] 

(c) Criminal P. C. (1898), S. 235—“Same 
transaction**—Meaning of—To ascertain whe¬ 
ther series of acts are parts of same transaction, 
it is essential to tee whether they are linked 
together to present continuous whole—Idea of 
completion cannot be divorced in interpreta¬ 
tion of expression—Mere common purposedoes 
not constitute same transaction nor existence of 
some general purpose or design. 


The word transaction” is usually used to 
include steps leading to a conclusion or resulting 
in action, though often transaction emphasizes 
the fact of something done or brought to a conclu¬ 
sion. In that sense every embezzlementconstituted 
by an unauthorized advance would be a transac¬ 
tion in itself. To ascertain whether a series of acts 
are parts of the same transaction, it would be 
essential to see whether they are linked together to 
present a continuous whole. The expression "same 
transaction,” as judicially interpreted, signifies 
‘‘related to one another in point of purpose, or as 
cause and effect or as principal and subsidiary acts 
as to denote one continuous and completed action.” 
The idea of completion cannot be divorced from the 
interpretation of the expression. The question is at 
what stage the act alleged has been done or com¬ 
pleted. Mere community of purpose coupled with 
concert and design implied in abetment by con¬ 
spiracy do not make the different acts alleged parts 
of the same transaction. A mere common purpose 
does not constitute a transaction nor is the 
existence of some general purpose or design suffi¬ 
cient to make all acts done, with that object in 
view, part of the same transaction. One of the 
tests in determining whether the acts are part of 
the same transaction is whether there was conti¬ 
nuity of action. Continuity of action means the 
following up of romo initial act through all its 
consequences and incidents until the series of acts 
or groups of connected acts comes to an end, either 
by attainment of tbe object or by being put an end 
to or abandoned. If any of those things happens 
and tho whole process is begun over again, it is 
not the same transaction but a new one, in spite 
of tbe fact that tbe same general purpose may con¬ 
tinue: AIR 1932 Bom 277; 33 Mad 502 and 
AIR 1936 Bom 164, Rel. on. (P 140 C 2 ; 

P 141 C 1, 2] 

(d) Criminal P. C. (1898), S. 235—“Same 

transaction** — Meaning of — Observations in 
AIR 1938 P C 130 that if several persons con¬ 
spire to commit offences and commit overt acts 
in pursuance of conspiracy those acts are com¬ 
mitted in course of same transaction, explained. 

Tbe observations in A 7 i2 1938 P C 130 to tbe 
effect that if several persons conspire to commit 
offences and commit overt acts in pursuance of 
the conspiracy, those acts are committed in course 
of the same transaction, which embraces the 
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conspiracy and the acts done tinder it and that 
the common concert of agreement which consti¬ 
tute the conspiracy serve to unify the acts done in 
pursuance of it, only apply to’cases where a charge 
of conspiracy has been formulated, so that the 
alleged common concert serves to unify acts 
done in pursuance of the conspiracy. It is entirely 
diSerent where the charge is restricted in its scope 
to abetment by conspiracy to do a specified act. 
The scope of the enquiry is thereby restricted and 
not enlarged, so as to embrace all acts and sundry, 
done in pursuance of a general conspiracy to do 
similar acts extending over hot only the period in¬ 
volved in the charge of abetment but over a much 
larger period, anterior and subsequent. Having 
regard to the language of Sec. 109, I. P. C., it 
cannot be said that abetment by conspiracy in* 
volves a general agreement to do a series of acts 
of which the act abetted is one. Even assuming it 
could be so, still in a case of criminal breach of 
trust, if at the end of a long spell, new circum¬ 
stances arose and the parties agreed to make a 
fraudulent adjustment of their account with a 
view to prolong a refundof money misappropriated, 
that would strictly be a second conspiracy inde¬ 
pendent of the first. Consequently, the results of 
the acts committed under the latter conspiracy 
could not be tacked on to a charge on the former : 
AIR 1938 P C 130, Expl.; A I R 1935 Cal 312. 
DisBe7it.; 30 Bom 49, Disting, [P 142 C 1, 2] 

(e) Criminal P. C. (1898), Ss. 222 (2). 23S 
—Although several defalcations are lumped 
together to obviate difficulty arising under Cri* 
minal P. C. in respect of trial, they would not 
necessarily constitute one transaction. 

The assumption that, in the case of an offence 
of criminal breach of trust, because under the 
provisions of S. 222 (2), Criminal P. C., the speci¬ 
fication of a gross sum in respect of which the 
offence has been committed and the dates between 
which it is committed is permissible, it must 
follow that only one offence has arisen out of the 
different misappropriations and that it must be 
regarded as one transaction, is not warranted by 
the provisions of the Section. That Section pro* 
vldes that the charge so framed “shall be deemed 
to be a charge of one offence within the meaning 
of S. 234” and not that it is one offence. Although 
several items of defalcations may be lumj^ 
together so as to obviate the difficulty arising 
under the provisions of the Code, they would not 
necessarily constitute one transaction for obvious 
reasons. Each act may retain its homogeneity and 
may be completely separated from the rest, unless 
under special circumstances they could beentwined 
In one transaction : A I R 1935 Cal 312, Dissent. • 

[P 143 0 1] 

(£) Criminal P- C. (1898), S*. 233, 234, 235 
—Necessity of following procedure relating to 
joinder of charges is dictated by reasons of 
practical expediency and justice. 

The necessity of following the procedure relating 
to joinder of charges laid down by law is obviously 
dictated by reasons of practical exf^aienoy and 
justice, namely to simplify the inquiry from the 
point of view of the accused. [P 143 C 1] 

(g) Penal Code (1660), Ss. 408, 409. 477*A, 
109 — Public exposure, by criminal trial, of 
malpractices in connexion with banking con¬ 
cerns and punishment of delinquents should be 
first concern of State. 


The public exposure of malpractices mconnexioD> 
with banking concerns, wherever they are brought- 
to light, and the punishment of the delinquents, 
should ordinarily be the first concern of the- 
State. The investing public are entitled to protec¬ 
tion against the consequences of organized crime- 
envisaged in the charge ; otherwise the condone-^ 
tion of the acts of all those concerned in specula¬ 
tion and malversation of money invested and' 
deposited in banks must have a very disastrous 
effect on the community in general. (P 143 0 2; 

P 144 0 1] 

(h) Partnership—Liability of partners—Part¬ 
ner is not liable for criminal acts of managing, 
partners unless be was aware of or connived at 
them. 

Merely because a person is a partner in a firm, 
he is not liable for all the criminal acts of tbe- 
managing partner, unless he was aware of them or 
in some way has connived at them. [P 144 0 2] 

(i) Criminal P. C. (1898), Ss. 233, 234, 235,^ 
195(1) (b)~ Accused tried for offences under 
Ss. 408, 409, 193, 477-A read with S. 109 of 
Penal Code—Having regard to charge under 
S. 193, Penal Code, complaint by Civil Court 
held necessary to give jurisdiction to Magistrate 
to inquire into charge—Fabrication of false 
evidence relating to items partly or wholly 
unconnected with charge of criminal breach of 
frust held distinct offence and joinder of two- 
charges offended provisions of S. 233—S. 234 
held did not apply—Different advances of 
money made by accused from time to time held 
did not constitute ”same transaction*’ within 
meaning of S. 235—Charge framed held defec¬ 
tive as it joined together offences under S. 193 
and S. 477-A, Penal Code, contrary to provi¬ 
sions of S. 235 (1). 

Accused 2 and 3 were the directors and accused 
8, the manager of a bank. Accused 1 to 7 were 
partners in a firm, accused 1 was also the legal. 
adviser of the bank. The articles of association of 
the bank required that all advances to customera 
beyond Rs. 100 were to have the sanction of the 
director. Accused 8 advanced large sums of money 
during the period 1928 to 1931 to the firm of 
wbioh accused 1 to 7 were partners, without the 
sanction of the director and without taking any 
security from them. As a result of those transac¬ 
tions on 13th November 1981, the firm was 
indebted to the bank in respect of a sum of Rupees- 
33,008'7-0, and on that date acensed 1 to7 executed 
an instalment bond for Bs. 30,000 in favour of the- 
bank aud the balance, i. e. sum of Rs. 2008-7-0, 
was carried over to a new account. The bond was 
placed on the records of the bank and the corres- 
X>ondlng entries were made in the books of the 
bank. The bank filed a suit against the firm, of 
which accused 1 to 7 were partners, to recover the 
amount due from the firm on the account and 
obtained a decree. While the suit and an applica¬ 
tion for winding up the bank were pending, cri¬ 
minal proceedings were started against theaccused 
in respect of the different transactions and they 
were charged with offences under Ss. 408, 409, 193 
and 477-A read with S. 109, I. P. 0. The charge 
of criminal breach of trust was in respect of six 
items between 23rd November 1930 and 21st April 
1931 : 

Beld(l) that having regard to the charge under 
8. 193, I. P. C., a complaint by the Civil Court 
was necessary to give jurisdiction to the Magistrate 
to inquire into that charge and the defect affected. 
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tho entire proceedings before the committing 
Magistrate and the trial Court and tho whole pro¬ 
ceedings were vitiated by the illegality committed* 
A1 B 1933 Born 185 :A I R 1937 Bom 160 and 9 
Bom 288, Bel. on; AIR 1921 Bom 366 and 
AIR 1930 Born 337, Not foil. [P 137 0 2] 

(2) The offence of fabrication of false evidence 
relating to items partly or wholly unconnected 
with the charge of criminal breach of trust, was a 
distinct offence and joinder of the two charges 
offended against the prohibition contained in 
Sec. 233, Criminal P. C., unless the case could 
be brought within the exceptions to S. 233 : 29 
Bom 449 and AIR 1922 Cal 573, Rel. on. 

tP 138 C 1] 

(3) Section 234, Criminal P.O., did not apply for 

the offences were not of the same kind. i.e. punish¬ 
able with the same amount of punishment under 
the same Section of the Penal Code. The different 
advances between 1928-1931, made from time to 
time upon different applications, though a series of 
similar acts, did not constitute the same transac¬ 
tion within the meaning of that expression in 
S. 235, Criminal P. C. : 14 Bom L R 306; 4 Bom 
L R 433; AIR 1926 Bom 110; 40 Cal 318 and 
15 Bom 491, Ref. [P 138 C 1, 2; P 142 C 2] 

The charge framed was seriously defective in 
that it had joined together the offences under 
S. 193 and S. 477-A of the Penal Code contrary to 
the provisions of Sec. 235 (1), Criminal P. C. 

[P 143 C 1] 

(j) Jurisdiction — Civil and Criminal Courts 
—• There can be no estoppel of criminal prose¬ 
cution and no ratification of criminal offence— 
No non-compoundable offence should be left 

unpunished if such offence can be proved _ 

Decision in Civil suit does not bar criminal 
trial {'Per Sen J.). 

^ There can be no estoppel of a criminal prosecu¬ 
tion and no ratification of a criminal offence. 
However necessary and desirable it may be, as a 
matter of public policy, to prevent confiiots be¬ 
tween decisions of Civil and Criminal Courts, it is 
of far greater moment to the State that no non- 
compoundable offence should be left unpunished, 
if it is possible to secure evidence to prove such 
offence. There can be, besides, no “relating back’' 
in the case of an offence as a result of a civil pro¬ 
ceeding which treats the act as the foundation of 
the civil claim, although the Criminal Court 
ought, as a rule, to take into consideration tho 
Civil Court’s judgment relating to such claim. 

[P C] 

P. B. Gajendragadkar — for Accused 1. 
K. G. Datar and H. F. M. Raddi 

— for Accused 2. 

Y. V. Dixit and K. G, Datar 

— for Accused 3. 

G. R. Madbhavi and H. B. Gumaste 

— for Accused 4. 
G. R. Madbhavi — for Accused 5. 

S. G. Ghitalo — for Accused 7. 

S. G. Patwardhan — for Accused 8, 

P. B. Shingne, Govt. Pleader 

— for the Crown. 
Wassoodew J, — The seven accused- 

appellants have been convicted by the 


Additional Sessions Judge of Dharwar upon 
various charges relating to the embezzlo- 
mont of funds of the Dharwar Bank Ltd., 
and fabrication of accounts and evidence. 
Accused 2 and 3 who were the directors of 
the bank, were convicted of the offences 
punishable under Ss. 408, 409 and 193 and 
also 477-A read with Sec. 109, I. P. C.; 
accused 1, 4, 5 and 7 who along with 
accused 2 and 3 as partners in Joshi k Co., 
were conducting Shri Ram Cinema Com¬ 
pany, were convicted of the offences punish, 
able under Ss. 408, 409 and 193 and also 
477.A read with Sec. 109, I. P. C.; and 
accused 8, the manager of the bank, of the 
offences punishable under Ss. 408, 409 read 
with Sec. 193 and also 477-A of the Code. 
Upon a complaint by the present general 
manager of the Dharwar Bank Ltd., this 
prosecution was commenced with the sanc¬ 
tion of the board of directors of that bank. 
Accused 8 who was the manager of the 
bank from 1918 to l932 and also the two 
directors, accused 2 and 3, the former of 
whom was also a treasurer of the bank at 
the material time, were charged with the 
substantive offence of criminal breach of 
trust committed in respect of six sums of 
money belonging to the bank at different 
times: Rs. 365 on or about 23rd November 
1930; Rs. 494-8-0 on 12th January 1931; 
Rs. 1000 on 20th January 1931; Rs. 142 
on 2nd February 1931; Rs. 154-11.0 on 
3l8t March 1931; and Rs. 303-12-0 on 21st 
April 1931—the misappropriation covering 
a period of nearly five months. The re- 
maining accused were charged with having 
abetted the other accused in the commis. 
sion of the said offences of criminal breach 
of trust. Accused 1 to 7 were further 
charged with having prepared a false docu¬ 
ment on or about 13th November 1931, 
with the object of escaping immediate lia¬ 
bility to the bank in respect of Rs. 30,000 
which was part of the loans debited in the 
current account of their firm known as 
Joshi & Co., in the bank and made without 
security and proper authority. Accused 8, 
the bank manager, who, it was said, bad* 
abetted the fabrication of the said docu- 
inent, was also charged with the aubstan- 
tive offence of falsification of accounts to 
cover the amount of the bond in question. 
The remaining accused were also charged 
with having abetted the bank manager in 
the commission of the offence of fabricating 
false accounts. The complaint was made on 
22nd October 1934. The trial in the Ses- 
sions Court commenced on 22nd June 1936 



A. I. B. 


132 Bombay Eamohandka Rango v. Emperor (Wassoodew Jj 


and ended in the conviction of the accused 
on 10th December 1936. The appeals were 
filed in the High Court somewhere in 
February 1937, and the accused who were 
subsequently released on bail had by then 
undergone part of their sentence by nearly 
seven months. The deldy in the hearing of 
these appeals has been principally due to 
the printing of the voluminous record of 
evidence and documents relied upon at the 
trial. 

The material facts giving rise to this 
prosecution, so far as a statement thereof 
is relevant for the present purpose, are 
these: The Dharwar Bank Ltd., at whose 
instance, as I have said, the complaint was 
originally lodged was established on 8th 
May 1896, and registered under Act 6 of 
1882. According to its constitution its busi¬ 
ness was originally entrusted to eleven 
directors elected by its shareholders. One 
of these directors was elected as managing 
director, and another treasurer who at the 
initial stage were the only persons conduct¬ 
ing the daily business of the bank. In 1901 
a manager was appointed for the first time 
to conduct its ordinary business. It appears 
that in 1909 a branch of the bank was 
opened at Hubli where accused 8 was first 
appointed as a clerk in 1910. In course of 
time he succeeded to the position of manager 
there. His services were transferred to 
Dharwar in 1918 as manager. It may be 
noted that upon the opening of the branch 
at Hubli the Dharwar Bank was under the 
direct supervision of seven out of the eleven 
directors, four of whom being deputed to 
supervise the business of the Hubli branch. 
It is in evidence that in June 1919, one 
Bao Saheb A. K. Katti and S. R. Malapur 
were appointed directors of the Dharwar 
Bank, of whom the former was elected as 
managing director, and he continued as 
such till March 1932, when owing to pro¬ 
ceedings in liquidation and the resolution 
of the shareholders signifying want of con¬ 
fidence in the management the old direc¬ 
torate resigned. From a-perusal of the 
articles of association it seems to have been 
intended that the bank’s business should 
be managed by the directors who were 
clothed with full powers of management, 
the bank’s business consisting principally 
of receiving fixed and current deposits and 
lending money to shareholders and others 
on promissory notes and bonds on personal 
and other security. In the exercise of their 
powers, resolutions were passed by the 
directors from time to time for the regula¬ 


tion of business, particularly in relation to 
loans and overdrafts to the bank s consti¬ 
tuents. It is important to note that the 
managing director bad limited powers to 
grant loans on his personal responsibility 
to shareholders and that too upon approv^ 
security, the power to sanction loans in 
excess of Rs. 100 resting with the board of 
directors. The bank manager himself had 
no authority to grant loans, except^ small 
hand loans known as “chokun loans with¬ 
out the previous sanction of either the 
managing director or the board as the case 
may be. As regards loans, overdrafts and 
renewals, the practice was to apply to the 
bank in a form prescribed for the purpose 
stating what security, if any, was pro¬ 
curable and offered. Thereupon the bank 
manager reported in the column printed at 
the foot of the application form whether 
in his opinion the application should be 
sanctioned, and it was thereafter circulated 
among the directors for their sanction. 
Upon such sanction the applicant was per- 
mitted to operate on his current account 
within the amount sanctioned. In that 
way the bank’s affairs were conducted till 
1923, and there is no suggestion that till 
then there was any breach of the rules. lu 
1923 there was a general election of direc¬ 
tors, and among those elected were accused 
2, K. S. Joshi, and accused 3, V. N. Phatak. 
Both of them continued as directors till the 
date of this prosecution. It may be 
here that accused 2 was then appointed 

treasurer in addition. 

In 1925 another branch of the Dharwar 
Bank was opened at Gadag, and one direc¬ 
tor from Dharwar out of seven was depute 
to supervise the working of that branch. 
Since then, only six directors were respon¬ 
sible for the working of the bank at the 
headquarters. Daring the officiating period 
of these directors from 1925 till 1932, it 
has been conceded in argument, the only 
manager in charge of the bank’s affairs at 
Dharwar was accused 8. The subject^ of 
this enquiry relates precisely to that period, 
particularly the transactions relating to 
loans granted to Joshi & Co. It is pertinent 
to observe that under the terms of the 
service agreement entered into in 1913 at 
the time of his entry {vide Ex. 166 ), ac¬ 
cused 8 had undertaken to observe faath- 
fully the rules of the bank for the conduce 
of business. The rules, as have been inter¬ 
preted, required the manager to 
double lock all cash in excess of Ks. ouu 
in hand and bonds and other securities 
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iDoluding pledged articles, one of the keys 
of the double lock beiug iu the custody of 
the treasurer. The manager among other 
things was required to supervise the estab. 
lishment, and was generally responsible 
for the bank’s transactions. All applica. 
tions for loans were to be circulated by 
him among the directors, and upon their 
sanction he was to make disbursements 
and payments. It may be noted that the 
manager had no authority to sanction over, 
drafts to the constituents either with or 
without security. The rules imply, if they 
do not in terms express, that limitation of 
his powers. 

Except during his temporary absence 
between October 1925 and June 1926, 
on deputation for organizing the Gadag 
branch, accused 8 continued as manager of 
the Dharwar Bank since the date of his 
appointment from 1918 till 1932. It is 
expressly admitted that during his manage- 
ment a current account was first opened in 
the name of Shree Ram Cinema Company 
with a cash credit of Bs. 74-4.0 on 25th 
June 1928. It appears from the extract of 
the current account that on the same day 
that company overdrew Rs. 2925-12-0 in 
that account. According to the statements 
of accounts submitted, that account con. 
tinued till 28th March 1929, when the 
balance due to the bank was Rs. 2725-3-6. 
It seems that the amount of that debit was 
transferred on 6th April 1929 to a new 
account of Joshi & Co., who were the 
agents of Shree Ram Cinema Company and 
who practically represented that company. 
It is clear upon the record that Joshi & 
Co., operated on that current account till 
13th November 1931, through its manager, 
accused 1, when the total outstandings 
due to the bank were Rs. 32,008-7-0. On 
that date the debtors represented by ac- 
cused 1 to 7 executed an instalment bond 
(Ex. 161) for Rs. 30,000, the balance of 
Rs. 2008-7-0 being carried over to the debit 
account of the company in the bank. The 
charges in this case relate only to the six 
loans advanced to Joshi & Co., referred to 
above, out of the large number of advances 
made or obtained between the above period. 

Notwithstanding the fact that the allega¬ 
tions were crystallized in the charge which 
related to the said six items, a large body 
of evidence was tendered at the trial to 
show not only the connexion of the accused 
inter se but also their connexion with 
other business firms and banks, their per- 
sonal transactions and their financial com- 
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mitments, the object being to demonstrate 
that the manager, accused 8, in disregard 
of the rules had dishonestly allowed them 
to operate on their several accounts without 
any balance to their credit, without proper 
and adequate security, and without the 
necessary sanction of either the managing 
director or the board of directors. It was 
suggested that all these transactions were 
referable to a general conspiracy to defraud 
the bank. I might say without hesitation 
that much of the evidence is strictly irrele¬ 
vant to the charges as framed. 

It may be mentioned that for the amount 
alleged to have been embezzled a decree 
was obtained by the bank on 9tb August 
1935, against Joshi & Co., through its part¬ 
ners, in a suit instituted on 20th August 
1934, on the footing of a subsisting promise 
to pay implied in the borrowings upon 
overdrafts in their current account. It is 
the case of the prosecution as outlined in 
the complaint (Ex. 11) that accused 1 to 7, 
the partners of Joshi & Co., had conspired 
with accused 8, the manager of the Dhar¬ 
war Bank, in the year 1922-23 “to help 
themselves, their friends and relatives freely 
with the bank’s money and to utilize the 
resources of the bank for the promoting 
and financing their private enterprises to 
the advantage of themselves and to the 
detriment of the vital interests of the 
bank," that till 1932 they took loans for 
themselves and their friends to the extent 
of Rs. 3,00,000, and that large amounts 
were advanced without proper security and 
without proper sanction of the manager, 
or the directors, or the board of directors 
to Joshi & Co. The aggregate amount of 
Rs. 2459-15.0, the subject of the specific 
charge of criminal breach of trust, was 
made up of the items aforesaid. It must be 
noted that the charge in respect of the 
allegation of conspiracy was restricted to a 
case of mutual abetment and instigation 
under S. 109, I. P. C. The other part of 
the accusation was that in November 1931, 
accused 1 to 7, seeing that the bank was 
in embarrassed circumstances, that there 
was the possibility of a financial crisis, 
that the shareholders were insistent on the 
removal of the management of the directo¬ 
rate, and that a notice was received from 
one of the depositors with a view to bring 
the bank into liquidation, prepared an 
instalment bond for Rs. 30,000 with the 
help of accused 8 containing terms for pay¬ 
ment in 25 years of that part of the debt 
due in the current account of Joshi & Co. 
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It may be pointed out that the offences 
specified by reference to the Sections of the 
penal enactment were those punishable 
under Ss. 193, 422, 477 and 477.A read 
with Ss. 37 and 120-B, I. P. C. That 
specification is in the second part of the 
complaint. The District Magistrate before 
whom the complaint was filed took cogniz¬ 
ance thereof, issued process under the Sec¬ 
tions mentioned in the complaint, and 
transferred it for enquiry to the Sub-divi- 
sional Magistrate of Dharwar town who 
ultimately committed the accused for trial 
to the Court of Session. It is noticeable 
that the Subdivisional Magistrate omitted 
to frame a charge under S. 120.B, because 
in his opinion it was redundant. The objec¬ 
tion taken by the accused in the Sessions 
Court to the jurisdiction of the Magistrate 
to inquire and commit the accused in view 
of the specifications of the offences under 
the penal enactment in the complaint was 
rejected as illegitimate, the argument 
underlying the objection being that the 
offence under S. 120.B relating to conspi¬ 
racy to commit non.cognizable offences 
could not be taken cognizance of by the 
Magistrate without proper sanction as 
indicated in the provisions of S. 196-A, 
sub-s. (2), Criminal P. C. The accused upon 
their failure in the Sessions Court applied 
unsuccessfully in revision to the High 
Court at the early stage of the trial. There¬ 
after the trial proceeded, and the accused 
have been convicted of the above offences, 
the Sessions Judge agreeing with the asses¬ 
sors in the case of accused 1, 2, 3 and 8, 
and disagreeing with the majority for con. 
victing the remaining accused. The accused 
have been sentenced upon their conviction 
to various terms of imprisonment. 

The case for the accused generally could 
not have been more lucidly placed before 
us and with greater moderation than was 
done by Mr. Gajendragadkar in examining 
the record for accused 1, and we are indebt, 
ed not only to him for taking us rapidly 
through the mass of evidence but also to 
the other learned advocates appearing for 
the rest of the accused for having ably 
collaborated with him. As is natural in such 
cases, we have had to allow considerable 
latitude in argument, and we are now in 
possession of the facts necessary to express 
our considered opinion on the material 
placed on the record. 

For the accused a number of preliminary 
objections have been raised not only with 
regard to the legality of the trial and 


charges, but also with regard to the main- 
tainability of the prosecution by reason of 
the judgment of the Civil Court decreeing 
the claim of the bank to recover on the 
basis of a valid contract the sum alleged to 
have been embezzled. The plea of bar to 
this trial is based upon grounds of public 
policy and not on any doctrine of estoppel. 
The argument is that an accusation of 
fraud is inconsistent with the claim found¬ 
ed upon a valid contract in the civil suit, 
and that therefore the judgment of the 
Civil Court must necessarily conflict with 
the possible conviction resulting from this 
prosecution. The higher grounds of public 
policy, in my opinion, undoubtedly neces¬ 
sitate the avoidance of conflict of decisions 
between Criminal and Civil Courts estab- 
lished for beneficent and good government. 
If I may be permitted to say so, with res¬ 
pect, I agree with the remarks of Heaton J. 
in 41 Bom 1,^ on the subject to the follow¬ 
ing effect (page 4): 

If we are to administer justice as a civilized 
country, if we are to avoid those conflicts between 
Civil and Criminal Courts which ordinarily must 
be fraught with evil and can produce no good, if.' 
in short, we are to make the actual administration^ 
of justice in this country bear a proper relation to 
that which we profess it to be, then we cannot 
have Criminal Courts trying over again matters 
which have been thoroughly dealt with and finally 
decided by a Civil Court of competent jurisdiction. 
It may be that to this principle there would be 
rare exceptions founded on, possibly, the discovery 
of new, cogent and important evidence. But ordi¬ 
narily that principle must prevail, and if that 
principle must prevail, then it is a matter of the 
first importance, of the very highest relevancy toj 
show to a Criminal Court that the matter which 
the Criminal Court is asked to adjudicate on has 
already been fully dealt with by a Civil Court. 

For that purpose it is of great impor- 
tance to scan the grounds of the deci¬ 
sion of the Civil Court and consequently, 
the judgment of that Court becomes rele¬ 
vant and admissible. It was observed ini 
66 Cal 290* that the civil and criminal law 
being products of the same Legislature it 
would be attributing an inconsistency to 
the Legislature to permit the Criminal 
Courts in the exercise of their limited juris¬ 
diction to override or nullify the proceed¬ 
ings of Civil Courts. On grounds of public 
policy, harmony between the decisions of 
the two Courts must be secured. The ques- 


1. Markur. In re. (1916) 3 A I R Bom 163 = ^ 
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"tion therefore is whether any conflict is 
likely to arise in this case by reason of a 
possible conviction, in view of the decree 
■passed on 9th August 1935, in the suit filed 
'on 20th August 1934, which was instituted 
prior to this prosecution. After giving care¬ 
ful consideration to the argument, I am not 
satisfied that there is real possibility of 
conflict between the prosecution and the 
Civil Court's decree. Rightly or wrongly, 
'the bank treated as ratified the acts of their 
agent, the manager, supposed to have been 
committed in excess of authority and there¬ 
fore presumably initially dishonest. Appa- 
rently, two courses were open to the bank, 
-either to ratify the illegal acta, if that was 
permissible in law, and to proceed to 
Tecover the amount due on the current 
■account upon the footing of a subsisting 
ratified contract; or to claim damages 
against the parties concerned. Having re¬ 
gard to the allegations of the bank, it is 
permissible to argue that the claim was 
based upon such ratification. There were 
various acts of ratification referred to in 
the mass of evidence, such as the demand 
for security, repayment and amendment of 
the contract, and it is therefore possible to 
assume that the decree passed upon that 
footing would not create an inconsistency. 
It is also important to bear in mind the 
general principle of public policy usually 
invoked in reference to ratification of ille¬ 
gal and criminal acts resulting in the 
etifling of criminal prosecutions. Consis. 
tently with that principle, if the Civil 
Court's decree constitutes the composition 
of non-oompoundable and felonious acts, 
the objections cannot be permitted to pre¬ 
vail against the Crown prosecution. We are 
therefore of the opinion that in the circum¬ 
stances the decree of the Civil Court does 
not serve as an effective bar to this prose¬ 
cution. 

Turning then to the first objection as to 
"the legality of the trial, it may be noted 
that it is based principally upon the juris¬ 
diction of the committing Magistrate to 
inquire into and the Additional Sessions 
Judge to try the case. That objection is of 
A two-fold character. It is first based upon 
the provisions of Sec. 196.A (2), Criminal 
R. 0., the underlying argument being that 
the accusation in the complaint, irrespec¬ 
tive of the ultimate charge framed, upon 
which the trial proceeded, of a conspiracy 
to commit non.cognizable offences, such as 
the offences of cheating and criminal mis- 
^appropriation under the Penal Code, neces¬ 


sitated the previous sanction of the Local 
Government or tbe District Magistrate 
specially empowered, and that the assump¬ 
tion of jurisdiction by the District Magis¬ 
trate without such sanction was ultra vires. 
That objection, in our opinion, is not well- 
founded. S. 196.A (2) says as follows: 

No Court shall take cognizance of the offence of 
oriminal conspiracy punishable under Bee. 120-B, 
I. P. 0. . . in a case where the object of the con¬ 
spiracy is to commit any nou-cognizable offence, 
or a cognizable offence not punishable with death, 
transportation or rigorous imprisonment for a 
term of two years or upwards, unless the Local 
Government, or a Chief Presidency Magistrate or 
District Magistrate empowered in this behalf by 
the Local Government, has, by order in writing, 
consented to the initiation of the proceedings. 

The jurisdiction of the Court to take 
coguizance of an offence of conspiracy under 
S. 120-B depends according to tbe terms of 
the Section upon the object of the con-! 
spiracy. If the object is to commit non- 
cognizable offence, undoubtedly sanction 
under that Section is essential to give juris¬ 
diction to the Court. Now, the object of 
the conspiracy has to be determined at the 
initial stage not only by reference to the 
Sections of the penal enactment referred to 
in the complaint but also upon the facts 
narrated therein and the evidence tendered 
before the Magistrate: see 26 Cr L J 302.^ 
Upon reading the complaint we felt satis- 
fi^ that the principal and the only object 
of the conspiracy was to commit fraud on 
the bank through its manager; in other 
words, to induce the latter to commit 
criminal breach of trust in respect of the 
bank’s money in his charge by granting 
cheap credit on a precarious chance of 
realization. There is no other object sug¬ 
gested in the whole complaint as the basis 
of the agreement underlying the supposed 
conspiracy. It is true that the complaint 
alludes to certain incidental acts of the 
bank manager to conceal the fraud, the 
various circumstances concurring in bring, 
ing the bank into financial crisis in 1931, 
and also the plan conceived then to stave 
off immediate demand or liability by resort¬ 
ing to the device of adjustment. But read¬ 
ing the complaint as a whole, it is equally 
apparent that that was not the object of 
the conspiracy. The whole trend of the 
complaint is suggestive of the inference 
that it did not originally enter the minds 
of the so-called conspirators to meet the 
critical situation referred to if and when it 
arose. There is, in my opinion, recogniz- 

8. Biroo Sardar v. Ariff, (1926) 19 A I R Cal 679 
=84 I 0 446=26 Cr L J 802. 
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able difference bet-ween the object of a con- 
spiracy and the means adopted to realize 
that object. If they are separable, then, 
even if the object is sought to be attained 
by resort to non-cognizable offences, I do 
not think sanction is necessary. It does not 
matter if the object is erroneously mixed 
up 'with the statement of method of attain, 
ing it in the body of the complaint. It is 
perfectly open to the Magistrate upon the 
evidence to dissect the facts in order to 
decide the question of sanction. It is rele- 
vant to state for the present purpose that 
neither the Magistrate nor the Additional 
Sessions Judge thought that the evidence 
V 7 as sufficient to frame a charge of con¬ 
spiracy, and in our opinion in view of the 
attitude adopted by the learned Public 
Prosecutor at the trial, that view cannot be 
said to be unwarranted. The first part of 
the objection on the ground of illegality of 
the trial for want of jurisdiction therefore 
fails. 

The second part of the objection is 
directed against the trial of the offence 
under S. 193,1. P. 0., without the sanction, 
under S. 195 (1) (b), Criminal P. C., of the 
Court in which it is said civil proceedings 
were pending in relation to which the 
offence is said to have been committed. 
That objection we think is indeed formid¬ 
able and perfectly justified by the record, 
S. 195 (l) (b) provides as follows : 

No Court shall take cognizance of any offence 
punishable under any of the following Sections of 
the same Code, namely 8. 193 . . • when such 
offence is alleged to have been committed in or in 
relation to any proceeding in any Court, except on 
the complaint in writing of such Court or of some 
other Court to which such Court is subordinate. 

Under sub.s. (4) of that Section it is 
clear that the provisions of sub.s. (l) apply 
also to criminal conspiracies to commit 
such offences and to the abetment of such 
offences. In order to see whether the appli¬ 
cability of the prohibition in that Section 
is attracted to this case, it is necessary to 
note certain contemporary events with 
their dates. There was a great break-down 
in the credit of the bank in 1931 or there¬ 
abouts owing to the depreciation of the 
securities upon which the bank had taken 
loans from the Central Bank of India, Ltd. 
The bank was then negotiating for addi¬ 
tional loans in Bombay. There was a 
contemporaneous demand for additional 
fiecurity and threat of recovery by civil 
process by the Central Bank. One depositor, 
Gokhale, had given notice on 27th October 
1931, for return of his deposit with a view 


to support a winding up petition upon an* 
act of bankruptcy. In. fact the said Gokhale’ 
made a petition to the Bombay High Court- 
in December 1931. That petition is not on 
the record, and we are left to guess its- 
nature from the subsequent events that- 
followed. There was a scheme framed later 
on upon that petition and it was followed 
by an amended scheme. Inferentially that- 
suggests that the original petition under 
the Companies Act was no other than to 
wind up the bank. That position is accept¬ 
ed in the absence of the original record by 
both the parties. The bond in question 
(Ex. 161) was executed on 13th November 
1931, on the eve of that petition. On 20tb 
August 1934 the bank filed Civil Suit 
No. 70 of 1934 in the Subordinate Judge'a 
Court at Dharwar to recover Es. 6421, the 
balance of the loan taken by Joshi & Co. in 
their current account after deduction of the 
amount in the bond. That bond, according 
to the complainant Kadkol, who is the 
principal witness for the prosecution in thia 
case, included the amount now alleged to 
have been misappropriated. Apart froEO 
the fact that that statement is perhaps not 
reconcilable with the accounts of the bank, 
that was the case made out at the trial on 
behalf of the prosecution. Thereafter on 
22nd October 1934, this complaint waa 
lodged containing an accusation inter aha 
that the bond was procured to postpone 
the recovery of the debt to Joshi & Co. 
Now, if the complaint was that the evi¬ 
dence was fabricated to prejudice the bank a 
claim in a pending or future judicial pro^ 
ceeding, which in fact it did as I shall pre- 
sdDtly show, th© sanction of th© Court 
before which such proceeding was pending 
at the date of the complaint was necessary 
in order to enable the Magistrate to tak& 
cognizance of the offence alleged, provided 
it could ha said that in fact the fabrication 
was committed in relation to such proceed- 
ing. The allegations in the complaint i& 
connexion with the preparation of the bond 
are as follows : 

Fearing that they would no longer be able so 
retain office and the persons that may succeed to 
office may discover all these transactions and then 
may insist on the immediate payment of all dues 
found at the foot of the account of Joshi 
with the bank, the accused have creat^ a dis* 
honest document with fraudulent intentions hur¬ 
riedly on 15th November 1991 with a view to 
avoid immediate demand and to get ^ple time to 
safeguard their interest and to avoid any repays 
ment if they could. 

Beferring to the charge framed, it ex¬ 
pressly states that the bond was fabricated ux 
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order that the same may be used in the 
interests of the accused and to the detri. 
ment of the bank. The question is whether 
upon the facts the fabrication implied in 
the preparation of the bond was committed 
in relation to the proceedings in a Court. 
It cannot be denied that the suggestion 
underlying the prosecution if analyzed 
might well imply the possibility of the 
bond being tendered to evade the claim of 
the bank being enforced directly by a Civil 
Court’s process or through the liquidator 
in insolvency if the winding up proceedings 
succeeded. It was once the view prevalent 
in this Court that proceedings in Court 
should be pending at the date of the 
offence, and that otherwise sub-s. (3) (b) of 
S. 195, Criminal P. C., did not apply : see 
45 Bom 668* and 32 Bom L R 589.® But 
that view was not approved of in 34 Bom 
L R 294.® There it was held that if the 
charge was that the evidence had been 
fabricated in connexion with proceedings 
which were only contemplated by the 
accused, then of course the burden would 
be upon the Crown to prove the fact that 
the proceedings were in fact contemplated, 
because the mere fabrication of evidence 
was not in itself a criminal offence. 

The learned Chief Justice after referring to 
the cases decided in this Court tested his argu> 
ment by referring to four instances which 
may possibly arise under S. 195, Criminal 
P. C. After setting out three in which the 
Section would clearly apply, he considered 
the fourth case in which an offence under 
S. 193, I. P. C., was in respect of proceed¬ 
ings in a Court of law which were contem. 
plated but which in fact were never started, 
and it was held that that was the only case 
to which S. 195, Criminal P. C., did not 
apply. In my view this case does not fall 
under the fourth class of cases that is 
within the exception, for when the Court 
took cognizance of the offence under S. 193, 
I. P. C., there were two proceedings pending 
in a Civil Court: (l) the winding up proceed¬ 
ings in the High Court, and (2) the Civil 
Suit No. 70 of 1934. It has been argued by 
the learned Government Pleader that the 


4. Govind Pandurang, In re (1921) 8 A I R Bom 
366=59 I C 193=22 Or L J 49=45 Bom 668 
=22 Bom L R 1239. 

6. In re Mohaniraj, (1930) 17 A I R Bom 337= 
1980 Or 0 769=129 I C 681 = 32 Or L J 391 
=32 Bom L R 589. 

6. In re Indraohand Baohraj, (1932) 19 A I R 
Bom 186=1932 Or C 244=137 I 0 134=33 
Or L J 386=66 Bom 213=34 Bom L R 294, 


use of the bond against the possible demand 
by the liquidator either through or outside 
any Civil Court would not be in relation 
to a judicial proceeding. The possibility of 
the use of tbe bond in the proceedings 
before the liquidator was in the contem¬ 
plation of the accused according to the pro¬ 
secution and that is the finding of the trial 
Court. The liquidator’s proceedings could 
certainly be regarded as a continuance of 
the proceedings in the winding up before 
the Court, he being its officer, and the argu¬ 
ment Is clearly not well founded. 

But there is a more firm ground in sup¬ 
port of the objection. Now, apart from the 
admissions of Kadkol with reference to the 
identity of the claim in tbe civil suit, it 
could not be controverted that but for the 
bond nothing prevented the bank from 
recovering the full amount duo in the 
current account and that the restriction of 
that claim was the direct result of the 
introduction of the adjustment evidenced 
by the bond into the bank’s accounts. 
Consequently, it could be said that the bond 
intimately related to the claim in that suit, 
and was therefore in relation to that suit 
within the meaning of S. 195 (1) (b). On 
the face of the bond it adjusts the amount 
of Rs. 30,000 due at the foot of the account. 
A larger amount was admittedly then due. 
If what Kadkol has stated were true, the 
claim in the suit was directly affected by 
the bond. Even then the fabrication would 
be in relation to the claim made in that 
suit before the First Class Subordinate 
Judge. It seems to us, upon a careful con. 
sideratioQ of the facts and circumstances, 
that, having regard to the charge under 
S. 193, I. P. C., a complaint by that Courti 
was necessary to give jurisdiction to the! 
Magistrate to enquire into that charge. 
That defect affects the entire proceedings 
both before the committing Magistrate and 
the trial Court. The result following from 
the absence of jurisdiction to take cogniz¬ 
ance of such an offence has been considered 
in 39 Bom L R 70^ to which my learned 
brother was a party. There, following the 
principle in 9 Bom 288.® it was held that 
where the Court has acted without juris- 
diction with regard to a part of the trial, 
the whole proceedings are vitiated by the 
i llegality committed. 

7. Emperor v. Rudragouda Raohangouda, (1937) 

24 A I R Bom 160=168 I 0 966=38 Or Ii J 

664=1 LR (1937) Bom 266=89 Bom L R 70. 

8. Queen-Empress v. Morton, (1884) 9 Bom 288 

(F B). 
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I shall now turn to the other important 
objection to the legality of the charge. 
That objection is based upon joinder of 
charges in respect of offences of criminal 
breach of trust and falsification of accounts 
and fabrication of false evidence by means 
of the aforesaid bond for Es. 30,000, the 
amount whereof relates as expressly stated 
in the evidence of the complainant to items 
not involved in the charge of criminal 
breach of trust. As I have already stated, 
the charge of criminal breach of trust 
involves the appropriation of Es. 2459 be¬ 
tween 23rd November 1930 and 21st April 
1931. That amount was appropriated on six 
different occasions by six different trans- 
actions. That does not however affect the 
legality of the charge of criminal breach of 
trust having regard to the provisions of 
S. 222, sub-s. (2), Criminal P. C. There is 
no necessity in law for specifying particular 
items or exact dates. The difficult question 
is whether the other charges under Sections 
477.A and 193 read with S. 109, I. P. C., 
could be properly joined. S. 233, Criminal 
P. C., provides for charging an accused 
person in respect of different offences, and 
it requires a separate charge for every dis¬ 
tinct offence and a separate trial for every 
such charge. The exceptions to that Section 
are mentioned in the Sections that follow. 
It has not been contended that the offences 
are not distinct. Indeed, it may be said that 
even the six items involved in the charge 
of criminal breach of trust are distinct 
offences, or unconnected offences according 
to the ordinary meaning of the term, even 
though they may fall under the same Sec¬ 
tion : see 29 Bom 449.® But assuming that 
a wider meaning can be attributed to the 
word "distinct,” the offence of falsification 
of accounts is certainly a distinct offence 
falling as it does under a different Section 
,of the penal enactment : see 50 Cal 94. 
The offence of fabrication of false evidence 
relating to items partly or wholly uncon¬ 
nected with the charge of criminal breach 
of trust is undoubtedly a distinct offence. 
Unless therefore the case can be brought 
within the exceptions to S. 233, Criminal 
P. C., the joinder of the two charges offends 
against the prohibition. S. 234, Criminal 
P. C., does not obviously apply for the 
offences are not of the same kind, that 

9. Emperor v. Jethalal, (1905) 29 Bom 419 = 2 
Ct Ij J 460=7 Bom L R 627. 

10. Badha Nath Earmakar ▼. Emperor, (1922) 
9 A I R Cal 573=71 I G 120=24 Or L J 72= 
60 Cal 94=36 0 L J 149. 


is, punishable with the same amount of 
punishment under the same Section of the 
Penal Code. The only Section relied upon 
by the prosecution in support of the joinder 
of charges is Sec. 235, Criminal P. C., and 
the suggestion is that the offences were 
committed in pursuance of a conspiracy to 
defraud the bank and therefore they form 
one series of acts so connected together as 
to form the same transaction. That Section 
provides as follows : 

(1) If, in one series of acts so connected together 
as to form the same transaction, more offences 
than one are committed by the same person, he 
may be charged with, and tried at one trial for, 
every such offence. 

The expression "the same transaction’ 
has been judicially interpreted in a series 
of decisions which also establish that a 
misjoinder of charges for distinct offences 
cannot be cured under Sec. 537, Criminal 
P. C. The leading case on the effect of 
misjoinder of charges is that in 3 Bom L R 
540.^^ There, the accused was charged with 
no less than forty.one acts, extending over 
a period of two years, for extorting money 
in pursuance of a conspiracy. Eeferring to 
the provisions of Sec. 234, Criminal P. 0., 
their Lordships of the Judicial Committee 
observed as follows (page 540) : 

The reason of such a provision which is ana¬ 
logous to our own provisions in respect of embea- 
zlement is obviously in order that the jury may 
not be prejudiced by the multitude of charges and 
the inconvenience of hearing together of such a 
number of instances of culpability and the conse* 
quent embarrassment both to Judges and accused. 
It is likely to cause confusion and to interfere with 
the definite proof of a distinct offence which it la 
the object of all criminal procedure to obtain. The 
policy of such a provision is manifest and the 
necessity of a system of written accusation specify¬ 
ing a definite criminal offence is of the essence of 
criminal procedure. 

Those remarks are apposite in the pre¬ 
sent case. There the Board was not pre¬ 
pared to dissect the verdict and the whole 
trial was set aside. Of course, cases of this 
kind mast be distinguished from cases of 
mere irregularity, such as 29 Bom L R 
813.^^ In the latter case, the depositions, in 
some instances, were read over and inter¬ 
preted by the interpreter to the witnesses 
in a criminal trial, and daring that process 
the Magistrate continued to record farther 
evidence, and the depositions, in other in¬ 
stances, recorded in Engli sh, were handed 

11. Subramanya v. Emperor, (1901) 26 Mad 61 

=28 I A 257 = 8 3ar 160 = 2 Weir 271 = » 
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to the Eoglish speaking witnesses to be 
read over by themselves; and it was ^eld 
that the procedure was irregular but, inas- 
much as no prejudice had been caused to 
the accused, it did not affect the validity 
of the trial. The distinguishing feature of 
the two cases as pointed out in the later 
decision of their Lordships of the Privy 
Council was that in the former the proce¬ 
dure adopted was one which the Code posi¬ 
tively prohibited, and it was possible to 
suppose that it might have worked actual 
injustice to the accused. 

The circumstances under which a charge 
of criminal breach of trust can be legally 
joined to a charge of falsification of accounts 
is illustrated by the decision of this Court 
in 14 Bom L R 306.^® There the accused 
was tried at one trial on two charges, one 
under S. 408 and the other under S. 477-A, 
Penal Code, that is criminal breach of 
trust as a servant, and preparation of false 
accounts; and it was held that the case fell 
within Cl. (l) of S. 235, Criminal P, C., 
1898, inasmuch as there was only one act 
of criminal breach of trust charged against 
the accused and the falsification of accounts 
formed part of the transaction relating to 
the criminal breach of trust, and therefore 
they were offences connected with one 
another and arising out of the same trans¬ 
action. It is obvious that if the falsification 
of accounts charged had not formed part of 
the transaction as to the criminal breach 
of trust, and if it related to an act different 
from the one charged under Sec. 408, the 
result might have been different. I may 
here refer to the charge under Sec. 477-A, 
which is thus formulated : 

You accused 1 to 7 got the bond placed among 
the bank records through the aid of accused 8 and, 
on your part, instigated and intentionally aided 
Accused 8 to make certain false entries in the 
account books of the said bank and thereby caused 
serious mischief to the accounts of the said bank 
which bad evidenced the rights of the bank and 
the liabilities of you accused I to 7 and also there¬ 
by in extinguishing the rights of the bank. 

Thus, you accused 1 to 7 committed offences 
punishable under Ss. 193, 467, 477, 477.A read 
with Ss. 109 and 34 and 37, Penal Code. 

It is not the suggestion of the Crown 
that the falsificatiou related to the items 
involved in the charge of criminal breach 
of trust. The suggestion is that the falsifi. 
cation was intended to cover the amount 
involved in the bond which related, as 
I have explained, to entirely different items. 
The amount in the bond certainly includes 

18. Emperor v. Lalji Bhanji, (1912) 14 Bom L R 
306=16 I C 646=18 Or L J 601. 


a much larger number of advances than 
those affected by the charge as to criminal 
breach of trust. In that connexion I would 
refer to the case in 4 Bom L R 433.^* There 
several acts of criminal breach of trust and 
falsification of accounts, some of them un¬ 
connected with the rest, were charged 
against the accused, and it was held that 
the trial was illegal. Here is a compendious 
charge of falsification of accounts not only 
in relation to the several acts of criminal 
breach of trust alleged in the charge, hut 
other similar acts committed between 1923 
and 1928 since the alleged formation of the 
conspiracy. The decision in 27 Bom L R 
1343^^ is to the same effect. There the 
accused was convicted at one trial on three 
charges of criminal breach of trust com. 
mitted in respect of three amounts of money 
on different dates, and also on three more 
charges of falsification of accounts with 
reference to the same three items; and it 
was held that the joinder of charges was 
illegal and vitiated the trial. In that case 
the possibility of legalizing the charge in 
that state of the accusation was considered, 
and there is an obiter dictum by Fawcett J. 
that if the charge comprised only one 
offence of criminal breach of trust for the 
aggregate amount alleged to have been 
embezzled and one other offence for the 
entire falsification of the accounts in regard 
to that embezzlement, perhaps no objection 
could be urged against the charge. It is 
difiBcuIt to say with approval that that 
manner of drafting the charge could cure 
the defect. 


^ I need only refer to two other cases 
cited at the bar, one in 40 Cal 318^® and 
the other 15 Bom 491^^ as supporting the 
objection urged. There it was held that a 
charge of criminal breach of trust could 
not be legally tried together with one of 
falsification relating to a distinct act of 
misappropriation committed in a separate 
transaction. In the latter case Jardine J., 
referred with approval to the observations 
of the House of Lords in (1881) 6 A 0 
229.^® Id considering the rule as to the trial 
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together of any number of felonies and any 
number of misdemeanours, Lord Blackburn 
there observed as follows (p. 244): 

There was no legal objection to doing this ; it 
was frequently not fair to do it, because it might 
embarrass a man in the trial if he was accused of 
several things at once, and frequently the mere 
fact of accusing him of several things, was sup* 
posed to tend to increase the probability of his 
being found guilty, as it amounted to giving evi- 
dence of bad character against him. 

Those remarks bear out the just com. 
plaint of the defence in regard to the 
joinder of charges. The main ground of 
attack in this case is directed to emphasize 
how the roving enquiry has drifted from 
the main objective resulting in prejudice to 
the accused. The recourse to the joinder 
of unconnected accusations was perhaps 
inspired by the resolution of the bank to 
entangle as many directors and bank sub¬ 
ordinates and all others concerned, however 
weak the charges may be.” The enquiry 
was allowed to extend over a period of 
nearly ten years, and it is surprising how 
the voluminous record, which, as I have 
already said, has little or no bearing upon 
the principal accusation, was allowed to be 
ushered in in the process of the trial on a 
definite charge. It has been said—and I 
think with reason—that perhaps the object 
of the prosecution in joining these charges 
was to seek an opportunity of leading evi¬ 
dence of other transactions of the accused 
with other firms in which some or other of 
them had a connexion, and thus to inten- 
sify the suspicion and cause embarrassment 
to the accused in their defence. 

But, apart from the irrelevanoies in 
question, the point is whether the acts 
involved in the charges could, as the learn¬ 
ed Government Pleader has argued, be 
regarded upon the tenor of the complaint 
as part of the same transaction. The 
accused, proceeds the argument, abetted 
and instigated each other by conspiring to 
commit the acts of criminal breach of trust 
and that inasmuch as such acts have been 
committed in pursuance of a conspiracy, 
which in some measure is the subject of 
the indictment, those acts must be pre¬ 
sumed to have been committed in pursuance 
of the conspiracy, and therefore can be the 
basis of a joint trial. The first part of the 
charge against the accused was in these 
terms : 

That you accused 1 to 8 with others, with the 
common object of dishonestly misappropriating 
the Dharwar Bank’s resources and money, through 
the help of its officers who bad been entrusted 
with and had dominion over the same, conspired 


together . . . and committed criminal breach of 
trust by allowing and facilitating by Joshi & Co. 
of Dharwar . . . misappropriation between 16tb 
November 1930 and 15th November 1931 of the 
bank’s money. 

Then follow specific Sections of the Code, 
namely S. 409, read with S. 109, I. P* C. 
Now, if that charge implied a general con¬ 
spiracy to defraud the bank and stave off 
its full demand, it is easily intelligible that 
the series of acts committed to attain the 
object of the conspiracy, which under the 
Penal Code is one offence, would form a 
transaction in itself, and it would be proper 
to say that the offences constituted by all 
the acts would be part of the same transac¬ 
tion. But the allegation of a general con¬ 
spiracy was not accepted, and a restricted 
charge of mutual abetment by conspiracy 
was framed. That necessarily restricted the 
scope of the enquiry to the conspiracy 
relating to the specific act abetted. It would 
therefore prima facie be difficult to defend 
the charge on the principle applicable to ft 
trial upon a charge of general conspiracy. 
It is true that there might have been ft 
substantive charge of conspiracy for the 
purpose of defrauding the bank, for the 
complaint did indicate an offence punish¬ 
able under Sec. 120.B, I. P. C. But the 
learned Magistrate had dropped that charge 
because it was redundant. And the learned 
Additional Sessions Judge agreed with th® 
Magistrate upon a statement of the Pubh® 
Prosecutor. It might therefore be fair to 
infer that the Crown did not intend to 
proceed with the charge of general con- 
Bpiracy. Consequently, upon the restricts 
scope of the charge the evidence of the 
inquiry had to be narrowed down and 
limited to the number of acts of mntuftl 
abetment resulting from that conspiracy* 
The learned Government Pleader’s argu¬ 
ment, as I understand it, is that even if ft 
charge under S. 120.B of a general con¬ 
spiracy to embrace all the alleged acts were 
not framed, the allegations in the com¬ 
plaint containing an accusation of that des¬ 
cription were sufficient to validate the 
charge consolidating not only the acts refer¬ 
able to the abetment for the purpose of 
committing criminal breach of trust, but 
acts committed subsequently, namely the 
fabrication of the bond, as if they were part 
of the acts constituting abetment by con¬ 
spiracy. That seems to me to be entirely 
ignoring the scope of the charge under 
Ss. 408 and 409 read with S. 109,1. P- C., 
The word "transaction” is usually used 
include the steps leading to a conclusion or 
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iresulting in action, though often traneac- 
ition emphasizes the fact of something done 
lor brought to a conclusion. In that sense 
ievery embezzlement constituted by the 
junauthorized advance \^ould be a transac- 
Ition in itself. To ascertain whether a series 
jof acts are parts of the same transaction it 
rwould be essential to see whether they are 
linked together to present a continuous 
whole. The expression "same transaction' 
as judicially interpreted signifies ‘‘related 
to one another in point of purpose, or as 
jcause and effect, or as principal and sub- 
isidiary acts as to denote one continuous 
and completed action.” The idea of com¬ 
pletion cannot be divorced from the inter, 
pretation of the expression. The question 
is at what stage the act alleged has been 
done or completed. Applying that test the 
joinder of charges is manifestly improper. 
But the main point in the argument of 
the learned Government Pleader is that 
community of purpose coupled with concert 
and design implied in abetment by cons¬ 
piracy make the different acts alleged parts 
of the same transaction. In that connexion 
I might refer to the observations in 34 
Bom Ij R 590'® where the learned Chief 
Justice said that a mere common purpose 
does not constitute a transaction,” and also 
the following observations in 33 Mad 602^® 
to indicate what common purpose really 
implies (page 507) ; 

As regards commuoity of purpose I think it 
'mould be going too far to lay down that the mere 
existenM of some general purpose or design such 
as making money at the expense of the public is 
leaffioiont to make all acts done with that object in 
view part of the same transaction. If that were 
so, the results would be startling ; for instance, 
supposing it is alleged that A for the sake of gain 
has for the last ten years been committing a parti¬ 
cular form of depredation on the public, viz. 
house-breaking and theft, in accordance with one 
consistent systematic plan, it is hardly conceiv¬ 
able that he could be tried at one trial for all the 
burglaries which he committed within the ten 
years. 

That was a case in which it was alleged 
that a company was formed with the object 
of defrauding the public in a particular 
manner and the promoters of the company 
were charged with several distinct acta of 
embezzlement committed in the course of 
several years. The ratio of t he decision was 

19. Emperor v. Krishnaji Anant, (1932) 19 A I R 
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approved of in 38 Bom L R 106.^' There 
the accused were convicted of criminal 
breach of trust and cheating, and also 
forgery and creating false evidence. The 
accused were employees of the Aden Settle, 
ment Executive Committee which was con¬ 
stituted to supply water to the public on 
payment. Water tickets wore printed and 
sold to consumers in booklets which were 
entrusted to the accused for sale, and they 
were required to pay the money received 
into the bank. The particulars of the book 
issued were entered in a register. It was 
found upon investigation that several un. 
authorized books had been printed in a 
private press and sold to several indivi¬ 
duals. And it was found upon the charges 
framed that they were incompetent. In deal¬ 
ing with the tests to ascertain whether the 
acts were part of the same transaction 
Broomfield J. made the following observa¬ 
tions (page 113): 

CoDtinuUy of actiou in the context must in my 
opinion mean this : the following up of some 
initial act through all its consequences and inci¬ 
dents until the series of acts or groups of con¬ 
nected acts come to an end, either by attainment 
of the object or by being put an end to or aban¬ 
doned. If any of those things happens and the 
whole process is begun over again, it is not the 
same transaction but a new one, in spite of the 
fact that the same general purpose may continue. 

With respect I agree with that inter¬ 
pretation. If from time to time Joshi & Co., 
had resorted to the device of securing 
advances without security with the help of 
the manager and directors of the bank, two 
of whom were their own partners the test 
of completion could be satisfactorily applied 
to every advance when made. It would 
therefore be difiBcult to say that the diffe¬ 
rent advances between 1928 and 1931, 
made from time to time upon different 
applications, though a series of similar acts, 
constituted one transaction. The only con¬ 
nexion between them would be the com. 
munity of object or purpose and the identity 
of the lender and the party benefiting 
thereby. But in the view I take, that would 
not be enough to constitute those advances 
the same transaction” within the meaning 
of that expression in S. 235, Criminal P. C. 

The learned Government Pleader has 
urged that in 38 Bom L R 106^' the result 
rnight have been different if the prosecu¬ 
tion had alleged that the acts had been 
done in pursuance of a conspiracy. That 
perhaps might have solved the di fiSculty as 

21. Emperor v. Shapurji Sorabji, (1936) 23 A I R 
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I have already indicated. But the learned 
Government Pleader goes further and sug¬ 
gests that even if conspiracy is not made 
the basis of the charge in express terms, a 
general expression of that character in the 
complaint would serve the purpose equally 
well. We were referred to the following 
remarks in 38 Bom L H 106^^ at page 113 
of the report: 

It might well be difierent if the prosecution ha^ 
alleged a conspiracy between the accused to print 
4100 books from the beginning. But there is no 
such charge, and as far as I can see, that is not 
really the prosecution case. 

Those observations are clearly obiter and 
do not support the argument. We were also 
referred to the observations of the Judicial 
Committee in 40 Bom L E 787.^^ That 
was not a case of misjoinder of charges. 
But the point urged before the Board was 
with regard to misjoinder of parties. The 
Board was dealing with the accused who 
were tried together for offences committed 
between January 1934 and January 1935 
as parties to a criminal conspiracy to com. 
mit theft of electrical energy belonging to 
the Calcutta Electric Supply Corporation 
Ltd., by tampering with meters at the pre- 
mises of consumers, and that in pursuance 
of the said conspiracy both the tamperers 
as well as the consumers were tried together 
for having committed theft of the electrical 
energy at different premises belonging to 
the respective consumers under S. 120.B 
I. P. C., read with S. 39, Electricity Act, 
and also S. 379,1. P C. Although upon the 
evidence it was held that the charge of 
conspiracy was not proved, the plea of mis. 
joinder of persons and charges was rejected 
on the following, among other, grounds 
(page 795) : 

Nor Is there any limit of number of offences spe¬ 
cified in 8. 289 (d). The one and only limitation 
there is that the accusation should be of offences 
'committed in the course of the same transaction.' 
Whatever scope of connotation may be included 
in the words “the same transaction,” it is enough 
for the present case to say that, if several persons 
conspire to commit offences, and commit overt acts 
in pursuance of the conspiracy (a circumstance 
which makes the act of one the act of each and 
all the conspirators), these acta are committed in 
the course of the same transaction, which em¬ 
braces the conspiracy and the acts done under it. 
The common concert and agreement which con. 
stitute the conspiracy serve to unify the acts done 
in pursuance of it. 

If my interpretation of those observations 
is correct, they apply to cases where a 

22. Babulal v. Emperor, (1988) 25 A I R P 0 ISO 
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charge of conspiracy has been formulated, 
so that the alleged common concert serves 
to unify the acts done in pursuance of the 
conspiracy. It is entirely different wherej 
the charge is restricted in its scope to abet- 
ment by conspiracy to do a specified act. 
The scope of the enquiry is thereby res- 
tricted and not enlarged, so as to embracej 
all acts and sundry done in pursuance of 
a general conspiracy to do similar aots| 
extending over not only the period invol 
ved in the charge of abetment, but over a! 
much larger period, anterior and subse¬ 
quent. Having regard to the language of| 
Sec. 109, I. P. G., it cannot be said that 
abetment by conspiracy involves a general 
agreement to do a series of acts of whiobj 
the act abetted is one. Even assuming that 
it could be so, if at the end of a long spellj 
new circumstances arose and the parbiee 
again agreed to make a fraudulent adjust-| 
ment of their account with a view to 
prolong the refund of the money misappro¬ 
priated, that, in my opinion, would strictly 
be a second conspiracy independent of tb^ 
first. Consequently, the result of the acts 
committed under the latter conspiracy 
could not be tacked on to a charge on tbel 
former. 


The cases, to which we are referred iu 
support of the joinder of the different 
charges, particularly 40 Bom L E 787, 
were cases where an express charge under 
S. 120.B had been framed. The observa¬ 
tions in 30 Bom 49^® have no direct 
ing, for there the Court was concerned 
with misjoinder of parties and the Court 
dealt with the community of purpose as a 
circumstance unifying and connecting the 
acts of different persons. Certain observa¬ 
tions in 62 Gal 808^^ do in a sense strike a 
discordant note. There the accused was 
charged with having committed misappro¬ 
priation of several sums of money and the 
various sums of money were lamped to¬ 
gether under Sec. 222 (2), Criminal P- 9' 
The accused was also charged with falsi¬ 
fication of accounts affecting two of these 
items, and it was held that the joinder was 
legal. The decisions of this Court have 
consistently maintained to the contrary- 
The consideration which weighed against 
that view may be fairly summarized m 
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the following words of Costello J. in his 
judgment (p. 814) ; 

The real question which we have to decide is 
whether, contrary to the view taken in the Madras 
case, 33 Mad 502,20 jt ought not to be held that if 
a person is charged with one offence, namely that 
of misappropriation of a gross sum as provided 
in S. 222 (2), then that one offence ought to be 
deemed to have arisen out of one transaction so as 
to enable the prosecution to join with it in the 
same charge a charge of some other offence const!* 
tubed by the series of acts or some of the series of 
acts which connected together form that trans¬ 
action. 

With extreme respect I find it diflScult 
to agree with that reasoning. The assump. 
tioQ that because under the provisions of 
S. 222 (2), Criminal P. C., the specifica- 
tion of a gross sum in respect of which an 
offence is alleged to have been committed 
land the dates between which it is commit¬ 
ted is permissible, it must follow that only 
one offence has arisen out of the different 
misappropriations, and that it must be 
regarded as one transaction, is not war¬ 
ranted by the provisions of the Section. 
That Section provides that the charge so 
framed shall be deemed to be a charge of 
one offence within the meaning of S. 234 '* 
and not that it is one offence. Although 
several items of defalcations may be lumped 
together so as to obviate the difficulty 
arising under the provisions of the Code 
they would not necessarily constitute one 
transaction for obvious reasons. Each act 
Imay retain its homogeneity and may be 
completely separated from the rest, unle^ 
under special circumstances they could be 
entwined in one transaction. Upon the 
authorities I am clearly of the opinion that 
the charge is seriously defective in that it 
has joined together the offences under Sec¬ 
tions 193 and 477.A, I. P. C., contrary to 
the provisions of S. 235 (l), Criminal P. C. 

It is extremely regrettable and it is very 
annoying to us that the effort of so many 
months judicial enquiry should have been 
utterly wasted for non-observance of the 
forms of procedure. For that result those 
entrusted with the prosecution and trial 
are obviously not free from blame. It is 
surprising that they should have deliber¬ 
ately deviated from the normal and simple 
course of procedure which has been laid 
down by the law as interpreted in the 
ivarious rulings of our Courts. As has been 
pointed out, the necessity of following that 
procedure is obviously dictated by reasons 
of practical expediency and justice, namely 
to simplify the enquiry from the point of 
view of the accused. The mischievous results 


from an altogether complicated trial have 
been impressed on Courts by the numerous 
judgments of tho High Court and Privy 
Council. This case illustrates in a very 
sorrowful manner the evil of digression by 
introducing complications into a charge 
and embarrassing the accused as well as 
the Court. The voluminous record before 
us contains comparatively very few salient 
and relevant facts upon which the Court’s 
attention need be directed to apportion 
responsibility, for the evidence was directed 
to facts connected remotely with tho mis- 
appropriation of the funds involved in the 
main and the subsidiary charges. In view 
of the fact that the misjoinder has vitiated 
the entire trial, w’e have considered the 
expediency of directing a re-trial in this 
case. We have weighed the considerations 
placed before us by Mr. Gagendragadkar 
on behalf of the accused, namely the suffer¬ 
ings through which the accused have gone 
in the course of the enquiry, the time spent 
in prison upon conviction pending their 
release in appeal which covered a period of 
nearly seven months and the possibility 
of recovering the misappropriated amount 
through decrees of the Civil Court. But 
along with those considerations the enor- 
mity of such a crime cannot be overlooked. 

The Crown has undertaken this trial to 
bring to book offenders charged with mal¬ 
versation of funds of the investing public, 
the depositors and share-holders. One of 
the accused is a bank manager, and two 
others are directors. It is suggested that 
the directors are at the worst guilty of 
inaction and that they are amenable to 
the order of a Civil Court to pay up the 
amount lost by the bank in this transac¬ 
tion. The grave and mischievous conse¬ 
quences of that suggestion are not fully 
appreciated. The directors are chosen by 
the share-holders not to act as mere dum¬ 
mies. They are chosen to watch over their 
interests and those of the depositors. Thej 
public exposure of malpractices in con. 
nexion withbankingconcerns wherever they 
are brought to light and the punishment 
of the delinquents should ordinarily be the' 
first concern of the State. The investing! 
public are entitled to protection against 
the consequences of organized crime envis¬ 
aged in the charge ; otherwise the con. 
donation of the acts of all those concerned 
in peculation and malversation of money 
invested and deposited in banks must have 
a very disastrous effect on the community 
in general. We therefore think that the 
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interests of public justice could only be 
served by a thorough inquiry and trial of 
the offenders against ^hom there is suffi¬ 
cient prima facie evidence. After due con¬ 
sideration of the arguments we think it 
necessary to direct a re-trial only on one 
compendious accusation of criminal breach 
of trust and its abetment punishable either 
under S. 408 or under S. 409, I. P. 0., read 
with S. 109 of the Code as already stated 
in the charge. The remaining offences in- 
eluded in the charge under Ss. 193 and 
477.A and abetment must be dropped alto¬ 
gether at the re-trial. 

On the question as to which of the 
accused should undergo re-trial, it seems 
clear, without expressing our views upon 
the credibility of the evidence led, that the 
principal persons involved by the evidence 
are the bank manager and the directors. If 
loans were granted beyond authority, of 
which there is prima facie proof, the person 
directly responsible for offending against 
the rules would bo the manager who was 
obliged to obey and carry out the rules. 
The crucial question in the case is whether 
the manager has acted without authority 
and granted loans to his friends without 
the sanction of his superiors, namely the 
managing director or the board. There is 
considerable body of evidence on the point 
indicating that no sanction was obtained 
and that the transactions were imprudent 
and unbusinesslike savouring of obvious 
dishonesty. There are, it must be admitted, 
countervailing circumstances of greater or 
less cogency indicating that the managing 
director had abdicated his responsibility in 
favour of the manager by signing blank 
cheques and handing them over to the 
latter for utilizing them as occasion arose. 
That piece of conduct, which deserves 
severe reprehension, might indicate that 
the director concerned left the sanctioning 
of the loans to the discretion of the mana¬ 
ger, and, thus if he did not suggest, facili. 
tated the commission of this crime. The 
other accused charged along with him, if 
they have dishonestly abetted the bank 
manager's offence, would be equally res¬ 
ponsible with him for the result. The fact 
that all these advances have been properly 
accounted for in the ordinary books of the 
bank would by itself make no difference in 
the situation, if the basic sanction to vali- 
date them at the inception is lacking. We 
have read the evidence, and have been 
taken through all the relevant facts. With¬ 
out pronouncing our opinion thereon which 


might prejudice the accused at the re-triali 
it is sufficient to say upon the facts that 
the case of accused 4, 5 and 7 is disting¬ 
uishable from that of the remaining accused 
1. 2, 3 and 8. Accused 1 was the managing 
partner of Joshi & Co., and was directly 
dealing with the bank manager in obtain¬ 
ing advances without security. Accused 2 
and 3 who were directors at the material 
time and who should have known these 
transactions and who have profited their 
firm are transparently connected with the 
dealings of accused 8, the manager. We 
therefore set aside their convictions, and 
order that these accused should undergo 
re-trial upon the charge as indicated above* 
With regard to accused 4, 5 and 7, the 
only circumstance against them is that they 
are partners in the firm of Joshi & Co., for 
whose benefit these loans were taken. But 
merely because a person is a partner in ft 
firm, he is not liable for all the criminal 
acts of the managing partner unless he was 
aware of them or in some way has con¬ 
nived at them. In the view we take of 
their position in this firm upon the evi¬ 
dence, we do not think it is sufficiently 
established that they are responsible for 
this crime. The evidence suggests that they 
had not actively participated in the affairs 
of the firm and did not concern themselves 
with the methods adopted by the manag¬ 
ing partners in financing it. It is also poin¬ 
ted out to us that some of them are men of 
respectability and means, and that they 
would not naturally lend themselves to a 
conspiracy of this description. We think 
the prosecution evidence falls short of that 
degree of proof which we would require to 
connect them with the doings of the p^t- 
ners. At least two of them were not liviog 
in Dharwar when the alleged malversation 
took place. There are certain statements 
made by accused 4, 5 and 7 which migh^ 
imply that they had given the managio^ 
partner authority to borrow from the bank, 
and which are susceptible of the view that 
they connived at the fraud committed by 
him to further the interests of the firm. 
But beyond those statements and their 
possible adverse interpretation, there le 
nothing in the evidence to connect them 
directly with the suggested abetment o 
criminal breach of trust. As fairly observ 
by the learned Government Pleader, be¬ 
yond those statements the evidence 
ted against them is that of participa lo 
in a general conspiracy, not directly * 
vant to the charge of embezzlement of tne 
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epecific items making up the gross sum in the 
oharge under Ss. 408 and 409 of the Code. 
There are other details in their conduct to 
which our attention has been drawn, which 
might fairly involve a contrary supposition. 
We therefore think that it would not be 
lair to subject accused 4, 5 and 7 to a second 
ordeal of re.trial. Inasmuch as their con. 
viction is not based upon a proper trial, 
accused 4, 5 and 7 must be acquitted and 
discharged. The fines if paid by them should 
he refunded. 

We direct accused 1, 2, 3 and 8 will con. 
tinue on bail during re.trial on furnishing 
fresh bail, upon the same terms, in the 
trial Court. 

Sen J. — I agree. I think that the objec¬ 
tion as to jurisdiction based on S. 195 (l) 
Kb), Criminal P. C., ought to prevail. The 

relevant part of the said Section reads thus: 

No Court shall take cognizance of any offence 
punishable under See. 193, when such offence is 
alleged to have been committed in, or in relation 
to, any proceeding in any Court, except on the 
complaint in writing of such Court or of some 
other Court to which such Court is subordinate. 

At the date when the Court took cogni- 
.zanoe of the offence, that is, on 22nd Octo- 
her 1934, there had been (l) a petition for 
-the windiog.up of the bank resulting in a 
scheme which on a subsequent petition of 
the bank was replaced by another scheme; 
and (2) the filing of Suit No. 70 of 1934 by 
the bank against Joshi &. Co. and accused 
1 to 7 for Rs. 6421 on accounts. The wind, 
ing.up proceedings commenced in Decern, 
her 1931, and terminated in December 
1938, and Suit No. 70 of 1934 was pending 
at the date of the complaint. The winding 
up petition was filed within a few weeks 
of the date of the execution of the bond 
(Ex. 161), that is 13th November 1931, 
The law applicable in such cases has been 
clarified and stated in the judgment of the 
learned Chief Justice in 34 Bom L R 294.® 
According to that decision, if any of these 
proceedings were proceedings in or in rela¬ 
tion to which the offence under S. 193 had 
been committed, a complaint of the Court 
in which those proceedings took place was 
necessary before cognizance of that offence 
oould be taken. The charge and the com¬ 
plaint make it clear that the prosecution 
■case was that the accused got the bond 
(Ex. 161) executed being apprehensive that 
they would be driven out of the bank and 
succeeded by a new board which might in- 
sist on the immediate payment of all dues 
found at the foot of the account of Joshi & 
■Co. with the bank. The charge also states, 
1989 B/19 & 20 
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with reference to the offence under Sec. 

193, that the instalment bond dated 13th 

November 1931 was created inter alia for 

the purpose of its being used in a possible 

judicial proceeding relating to the affairs of 

the bank. The learned Additional Sessions 

Judge was rightly of opinion that 
there bad been every prospect aud apprehension 
that an Official Liquidator or Receiver of the 
bank’s assets would be appointed or a temporary 
attachment granted against the bank, in conse¬ 
quence of which immediate payment of the entire 
amount due to the bank might bo demanded by 
the Official Liquidator, the Receiver or the Attach¬ 
ing Creditor (para. 127 of the judgment). 

These facts, in my opinion, make it 
amply clear that the execution of the bond 
can be said to have been in relation to the 
winding up proceedings. 

As regards Suit No. 70 of 1934, it was 
based on the kbata of Joshi ^ Co. after 
taking into account the amount of the bond 
(Ex, 16l). But for the bond and the con. 
sequent entries in the khata it is clear that 
the bank would have sued Joshi k Co. for 
the whole amount due. Defendants 4 and 6 
in the suit make express reference to this 
bond in their written statements. 

Thus the alleged offences must be held 
to have been committed in reference to the 
winding up proceedings as well as to the 
suit. Therefore, there being no complaint 
in writing of either of the Courts in which 
the said proceedings were held, the commit, 
ting Magistrate clearly had no right to 
assume jurisdiction, and consequently all 
the subsequent proceedings must be held to 
be invalid and vitiated. 

In view of this finding, I do not think it 
necessary to arrive at a conclusion regard, 
ing the contention of the appellants, which 
has been argued at great length, as to wbe. 
ther the proceedings are further vitiated by 
misjoinder. On the authorities, which have 
been cited and considered by my learned 
brother, the position seems to be this, that 
if there be a charge under S. 120-B regard, 
ing a well-defined conspiracy in pursuance 
of which the acts with which the accused 
are charged are committed, then there 
would be no misjoinder. Here the com¬ 
plainant alleged conspiracy this way. He 
has stated at the beginning of his complaint; 

It appears from the records of the Dharwar 
Bank, hereinafter called the Bank, and other 
information available that in or about the year 
1922-1923 the accused above-named with certain 
other friends and relatives of theirs formed them¬ 
selves into a group to help themselves, their friends 
and relatives freely with the Bank’s money and to 
ntilizd the resources of the Bank for the promoting 
and financing their private enterprises to the 
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advantage of themselves and to the detriment of 
the vital interests of the Bank. 

The charge also begins in this way: 

That you accused 1 to 8 with others, with the 
common object of dishonestly misappropriating 
the Dharwar Bank’s resources and money, through 
the help of its officers who had been entrusted 
with and had dominion over the same, conspired 
together. 

This part of the charge appears to me to 
correspond to the part in the complaint 
which mentions the conspiracy, this con¬ 
spiracy thus being a wider affair than the 
conspiracy implied in the expression "abet¬ 
ment by conspiracy” under S. 109, Penal 
Code. The prosecution in this case dropped 
the charge under S. 120-B, being apparently 
apprehensive that the conspiracy alleged 
was a conspiracy to commit at least some 
non-cognizable offences. The question that 
arises, therefore, is on the charge under 
S. 120-B being dropped, though no essential 
part of the prosecution case appears to have 
been given up, was it still open to the 
prosecution to rely on a general conspiracy 
for connecting the offences charged in such 
a way as to show that they formed part of 
or constituted one transaction? This, 1 must 
confess, I do not find an easy question to 
decide. But as we have decided to quash 
the proceedings in this case on another 
ground, I do not personally find it neces- 
sary to express any opinion on this ques. 
tion. In view of the desirability of avoiding 
complications in the fresh trial, I agree 
that the new charge should not include the 
offences punishable under Secs. 193 and 
477-A, Penal Code, and abetment thereof. 

As to the argument based on 41 Bom 1^ 
and 56 Cal 290^ with reference to Suit 
No. 70 of 1934, namely whether the con¬ 
duct of the accused was ratified by the 
subsequent civil proceedings, I think it is 
essential to remember that there can be no 
estoppel of a criminal prosecution and no 
ratihcation of a criminal offence. It also 
{seems to me that however necessary and 
desirable it may be, as a matter of public 
policy, to prevent conflicts between deci¬ 
sions of Civil and Criminal Courts, it is of 
far greater moment to the State that no 
non-compoundable offence should be left 
unpunished if it is possible to secure evi¬ 
dence to prove such offence. There can be, 
besides, no "relating back” in the case of 
an offence as a result of a civil proceeding 
which treats the act as the foundation of 
the civil claim, although the Criminal Court 
ought, as a rule, to take into consideration 
the Civil Court's judgment relating to such 


claim. I agree that the amount of evidence 
against accused 4, 5 and 7 is so little and 
its quality so inconclusive, that it would be 
best not to order a re-trial of these accused,, 
especially in view of the length of the pre¬ 
sent criminal proceedings and the fact that 
they have already undergone a substantial 
part of their sentences. 

Finally, I agree with my learned brother 
that we are considerably indebted to Mr. 
Gajendragadkar, advocate for accused 
for the ability and the lucidity of presen¬ 
tation which have been the outstanding 
features of the arguments he has addressed 
to us on the general case of all the accused^ 
and on the particular case of his own client- 

b.m./r.e. Order accordingly* 
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Abdeali Kadarhhai Vora — Applicant- 

V. 

District Government Pleadert Kaira — 

Opponent- 

Civil Eevn. Appln. No. 99 of 1938, 
Decided on Slst August 1938, against order 
of Dist. Judge, Kaira at Nadiad, in Miso- 
Appln. No. 20 of 1937. 

Mus*alman Wakf Act (1923 aa amended hy 
Bombay Amendment Act, 1935), Ss. 10, 10 -B- 
— Offence under Sec. 10 cannot be tried by 
District Court which is not Criminal Court. 

The effect of Mussalman Wakf Act of 1923 an® 

Mussalman Wakf (Bombay Amendment) Act, 1986. 
as they now stand is that any prosecution under 
8 . 10 of the principal Act must be with the sane* 
tion of the District Court and .must be tried by ^ 
Oiiminal Court not inferior to that of a 
dency Magistrate or of a Magistrate of the 
Glass. Hence, the offence cannot be tried by a Di^ 
trict Court which is not a Criminal Court : A I ^ 
1936 Bom 907, Disiing. [P 147 0 1, 

I. I. Chundrigar — for Applicant, 

B. G. Eao, Asst. Govt. Pleader — 

for Opponent^ 

Order. — This is an application in revi¬ 
sion against an order made by the District 
Judge of Kaira fining the applicant Es. 250 
under B. 10, Mussalman Wakf Act of 1923. 
An application was made by the Govern¬ 
ment Pleader of Kaira to the District Court 
alleging that the present applicant bad 
failed to render accounts under S. 3, ^akf 
Act, and asking that he might be d^lt 
with under S. 10 of the same Act. On th^ 
application the District Judge 
notice to issue, and subsequently he hoa^^“ 
the application. The present apph^n 
made two applications for adjournment m* 
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order to pot in a written statement, and 
those applications were granted; but be 
put in no written statement, and ultimately 
bis pleader withdrew on the ground that 
be bad no instructions. Conduct of that 
sort does not enlist my sympathy, but the 
point raised on this application is that the 
District Court had no jurisdiction to deal 
with the matter. 

Under S. 3 of the original Wakf Act of 
1923, accounts have to be rendered by the 
mutwalli of the wakf, and under Sec. 4 (2) 
the Court may be directed to serve an order 
on the mutwalli requiring him to furnish 
further particulars and so forth. S. 10 pro¬ 
vides that if any person, who is required by 
or under S. 3 or S. 4 to furnish particulars, 
fails and does various other acts specided, 
he shall be punishable with fine, but the 
Act does not say by what Court. The Court 
whose sanction is to be obtained is clearly 
the Court as defined in 37 Bom L E 207^ 
following two decisions of the Allahabad 
High Court, though, I think, with some 
hesitation, that the Court by which penal, 
ties could be imposed under S. 10 was the 
Court as defined under S. 2, Wakf Act, viz. 
the District Court. Now, if the present case 
had arisen under the Wakf Act of 1923, I 
should have followed that decision, but 
since that decision was given, the Legislature 
has passed the Mussalman Wakf (Bombay 
Amendment) Act of 1935, under which 
there is inserted in the principal Act, after 
S.IO, certain new Sections, including S. 10-B. 
Sub.s. (l) of S. 10.B provides that “no prose¬ 
cution under this Act shall be instituted 
except by or with the previous sanction of 
the Court given in the prescribed manner." 
The Court whose sanction is to be obtained 
is clearly the Court as defined in S. 2, that 
is to say the District Court. Sub-s. (2) of 
S. 10.B provides that 

no Criminal Court inferior to that of a Presidency 
Magistrate or a Magistrate of the First Class shall 
try an offence under this Act. 

That must involve that a Criminal Court 
which is not inferior to that of a Presidency 
Magistrate or of a Magistrate of the First 
Class can try an offence under the Act. 
And if a Criminal Court of that nature can 
try an offence under the Act, it seems to me 
clear that the offence cannot also be tried 
by a District Court which is not a Criminal 
Court. 

The basis of Broomfield J.’s decision 
in 37 Bom L R 207* was that the only 

1. Kalekhan v. Earim (1935) 22 A I R Bom 207 
=156 I 0 263=87 Bom L R 207. 


Court referred to in the Act was the Dis- 
triot Court, but that basis no longer exists. 
In my judgment the effect of th© Acts^ 
os they now stand is that any prosecution 
under S. 10 of the principal Act must be with 
the sanction of the District Court and mustj 
be tried by a Criminal Court not inferior 
to that of a Presidency Magistrate or of a 
Magistrate of the First Class. I think there, 
fore that the proceedings must be quashed, 
and the parties will have to start de novo. 
The fine, if already paid, will have to be 
refunded. Opponent to pay costs of the 
applicant. 

D.S./r.K. Proceedings quashed, 
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Divatia J. 

Maduhai Francis Darnel, Defendant 1 
and others — -Appellants. 

V. 

Vadilal Rashidas and others — 

Plaintiffs — Respondents. 

Second Appeal No. 97 of 1937, Decided 
on 28th September 1938. 

Negotiable Instruments Act (1881), Ss. 8 and 
9—Promissory note executed in favour of joint 
family firm—Members comprising firm at the 
time of execution of note are holders of promis¬ 
sory note—Suit on note by such members is 
maintainable. 

Where a promissory note is executed in favour 
of joint Hindu family firm, a suit on the basis of 
the note can be brought by all the individual 
members who comprised that firm at the time 
when the note was executed. Such members, who 
constituted the firm, are holders of the promissory 
note within the meaning of Ss. 8 and 9 : (1829) 
10 Bd C 122, Ref.; AIR 1931 Cal 387 ; A I B 
1935 Bom 343 and AIR 1938 Bom 451, Disting. 

CP 148 C 2 ; P 149 0 1] 

Purshottam Tricumdas and N. M. Hun. 
gund — for Appellants, 

G. N. Thakor, V. K. Pratap and S. A. 
Merchant — for Respondents 1 to 4. 

Judgment. — This is an appeal by some 
of the defendants against a decree in an 
administration suit in favour of the plain¬ 
tiffs. The suit was for the administration 
of the estate of one deceased Francis Pas. 
col Darnel. The principal property which 
the plaintiffs asked the Court to administer 
was a debt owed by the deceased to the 
shop of Kashidas Ambaidas under a pro¬ 
missory note of Rs. 2401 passed by the 
deceased Francis on 18th September 1931. 
This shop of Kashidas Ambaidas was a joint 
family business and after the promissory 
note was passed there was a partition 
among the members constituting that joint 


I 
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family firm and the suit note fell to the 
share of plaintiffs 1 and 2. Originally, the 
suit was brought by these two plaintiffs 
and the other members of the firm were 
made defendants along with the heirs of 
the deceased Francis. Subsequently how¬ 
ever, an application was given (and it was 
granted) to transpose the remaining mem- 
bers of the family, who had been implea- 
ded as defendants, as plaintiffs, with the 
result that all persons constituting the joint 
family firm of Kashidas Ambaidas were 
shown as plaintiffs. The principal conten¬ 
tion of the defendants was that the plain, 
tiffs had no right to sue on the promissory 
note. That contention has been negatived 
by both the lower Courts and an adminis¬ 
tration decree has been passed in favour of 
all the plaintiffs in which the whole account 
between the parties including the promis- 
sory note is ordered to be taken under the 
Dekkhan Agriculturists’ Belief Act. 

In this appeal, it is contended on behalf 
of the appellants that the plaintiffs as in- 
dividual members of the joint family firm 
had no right to bring this administration 
suit and therein ask for the recovery of the 
amount of the promissory note. Their case 
is that although the suit is in form an 
administration suit, in substance, it is a suit 
on the promissory note and that such a 
suit could be brought only by the person to 
whom the promissory note was passed ; 
that the note was passed to the firm of 
Sba Kashidas Ambaidas and not to the 
plaintiffs individually, and that the shop 
being the holder of the promissory note 
and there being no endorsement on the 
note in favour of the plaintiffs, the suit as 
brought by the plaintiffs and not by the 
firm was not maintainable. A number of 
authorities have been cited on both sides, 
but none of them touched the exact point 
to be decided in this appeal. It has been 
held, for instance, in 58 Cal 752^ and other 
cases, that it is the holder of a promissory 
note who alone is entitled to maintain a 
suit on the note and that a true owner, 
who is not a holder, cannot maintain a suit 
on the note, even though the bolder is 
admittedly his benamidar and is made a 
party to the suit. It has also been held by 
our Court in 37 Bom Li E 405^ that where 

1. Barkisbore Bama v. Gara Mia, (1931) 18 

AIR Cal 387—131 I 0 670=58 Cal 762=63 

C L J 37=35 0 W N 63. 

2, Kamalakant v. Madhavji, (1936) 22 A I R 

Bom 343 = 168 I 0 146 = 59 Bom 673 = 37 

Bom L R 406. 
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a promissory note was passed in favour of 
a deceased Hindu, his son could not sue 
to recover its amount in a dual capacity, 
namely as the sole surviving coparcener of 
a joint and undivided Hindu family of 
which he and his father were members, or, 
in the alternative, as the sole heir and leg^ 
representative of his father. That proposi¬ 
tion has been approved in a later case, viz., 
40 Bom L E 964,® where it is further held 
that although coparceners as such could 
not sue on the note, they could recover on 
it as legal representatives of the deceased 
manager on production of a succession cer- 
tificate, and that on the strength of the 
certificate they could file a suit to enforce 
the note. 

All these decisions however are not of 
direct assistance in the disposal of this 
appeal. In the present case, we have.notj 
the case of a coparcener filing a suit on a 
note passed to another coparcener, but the 
note is passed to the joint family firm, and 
the suit is brought by all the members con¬ 
stituting that firm at the time when it was 
passed. If, therefore, the plaintiffs can b« 
said to be the holders of the note or holders] 
in due course under Ss. 8 and 9, Negotiable 
Instruments Act, they would certainly 1^ 
entitled to bring this suit, and the prind- 
pal question therefore is whether the plain¬ 
tiffs fall within these two definitions. Now, 
S. 8 of the Act, which defines the term 
“holder of a promissory note”, applies to 
any person entitled in his own name to the 
possession thereof and to receive or recover 
the amount due thereon from the parties 
thereto. S. 9 says that the term “holder 
in due course” means any person who for 
consideration becomes the possessor of a 
promissory note, or the payee or indorsee 
thereof. Now, the joint Hindu family firm 
to which the promissory note is passed is 
not an ordinary partnership arising out of 
a contract and is not governed by O. 30, 
Civil P. C. It has, no doubt, certain inci¬ 
dents of an ordinary partnership, but in 
certain material respects it differs from 
such partnership. A joint family firm goes 
generally by a family name and that is 
a compendious name which includes all 
members of the family firm. Such a firm 
therefore means the individuals who con¬ 
stitute the firm, and in my opinion, apart 
from the individuals composing that firm 
it has no separate legal entity. Even if th e 

3. Sbantaram v. Sbantaram, (1938) 25 A I B 
Bom 451=178 I 0 423=40 Bom u B 964. 
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firm were an ordinary firm and not a joint 
Hindu family firm, it would be open to all 
the partners constituting that firm to bring 
a suit on a promissory note passed to that 
firm. In an old case, (1829) 10 B & C 122,* 
there are certain observations which show 
that where a promissory note is passed to 
a firm or company, a suit could be brought 
by the individual partners composing that 
firm at the time when the note was passed. 
It was contended in that case that the 
action which was brought by the four sur. 
viving individuals who constituted that 
company to which the note was given, had 
no right to bring a suit on it, but it was 
held that the action was rightly brought in 
the names of the members composing the 
firm to which the note was given. It is 
conceded — and rightly conceded on behalf 
of the appellants — that if the note had 
been endorsed in the name of the plaintiffs, 
they could have brought the present suit, 
but then the question is, who would have 
endorsed the note? The note being passed 
to the joint family firm, either the manager 
or all the members could have endorsed it 
in favour of the members constituting the 
firm, and therefore the endorsers and the 
endorsees would be the same. It may be 
that the endorsement could be made by the 
firm, but that does not necessarily mean 
that the persons who composed the firm 
had no right to the promissory note. They 
and they alone were interested in the pro¬ 
missory note and they were the holders 
thereof. I do not see any difficulty there, 
fore in coming to the conclusion that the 
plaintiffs, who constitute the firm, were 
holders thereof, and that the lower Court 
was right in bolding that they bad the 
right to bring this administration suit ask¬ 
ing for the relief of accounts including the 
promissory note. The decree of the lower 
Appellate Court is therefore confirmed and 
the appeal is dismissed with costs. 

K.M./B.K. Appeal dismissed. 

4. Pease v. Hirst, (1829) 10 B & C 122 = 5 M & 
Ry 88=8 L J (o S) K B 94=34 RR 343=109 
E R 896. 
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Beaumont C. J. and Sen J. 

Rau Rama Atkile — Appellant. 

V. 

Tukaram Nana Atkile and another — 

Respondents. 

Second Appeal No. 191 of 1936, Decided 
on 2.9.1938, from decision of Diet. Judge, 
Sholapur, in Appeal No. 173 of 1934. 


(a) Easement — Acquisition — Right to dis* 
charge water on land — Person claiming to be 
owner of land—Alternative claim for easement 
— Issue raised only as to easement — Person is 
not prevented from establishing right to ease- 
ment. 

Where waste water from the bouse of a person is 
discharged on a vacant land and in a suit against 
him such person contends that ho is the owner 
of the vacant land and alternatively claims an 
easement to discharge water on such land, but 
issue is framed only as to easement, then the mere 
fact that he sets up a claim of ownership over the 
land does not prevent him from establishing a 
right to easement: AIR 1932 Bom 513 and .1 1 R 
1926 Mad 728, Not approved ; A I B 1933 Bom 
122, Foil. .34 Cal 51 (F B), Bel. on. [P 150 C 1] 

(b) Easement Assertion of right*-*-Right to 
easement is not defeated by showing that party 
was not consciously claiming such right during 
whole or part of prescriptive period. 

Where a party shows that for the statutory 
period he has openly exercised certain rights which 
in themselves are sufiicient to establish an ease¬ 
ment, prima facie he is entitled to the easement, 
and it is not necessary for him to show that dur* 
ing the whole of the prescriptive period he was con¬ 
sciously asserting a right to an easement. There¬ 
fore a right to an easement by prescription cannot 
be defeated merely by showing that during the 
whole or part of the period of prescription the plain- 
tifi was not consciously claiming an easement : 
(1914) 3 K B 911 and AIR 1915 P C 131, Reh 
on. [P 160 C 1] 

S. Y. Abhyankar — for Appellant. 

D. A. Tulzapurkar — for Respondents. 

Beaumont C. J. — This is a second 
appeal from a decision of the District Judge 
of Sholapur. The plaintiff sued to restrain 
the defendants from allowing the water 
from a mori and spouts on the defendants’ 
building to enter upon the plaintiff’s open 
site. In their written statement the defen. 
dants maintained that they weretheowners 
of the vacant land on which the water was 
discharged, and alternatively they claimed 
an easement to discharge water through 
the mori and the spouts over this land, 
assuming that the land was of the plaintiff. 
The District Judge held the claim to an 
easement proved and dismissed the plain, 
tiff's suit. 

It is contended in this appeal that in 
view of the claim of ownership put forward 
in their written statement, the defendants 
cannot rely on evidence which goes to estab¬ 
lish an easement and reliance is placed on 
the decision of Baker J. in 34 Bom L R 
1015' and a decision of a Full Bench of the 
Madras High Court, 49 Mad 820.^ Those 

1. Margbabbai v. Motibbai, (1932) 19 A I R Bom 

513=139 1 C 571=66 Bom 427=34 Bom L B 

1015. 

2. Subba Rao v. Lakshmana Bao, (1926) 13 A 1 R 

Mad 728=96 1 C 968=49 Mad 820 (F B). 
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cases were distinguished by this Court in 
35 Bom li E 144^ and I think that the 
present case falls within the latter autho¬ 
rity, because no issue was raised as to the 
defendants’ ownership of this piece of waste 
land. The only issue raised was as to ease¬ 
ment, and I think that 35 Bom L E 144® 
is an authority for the proposition that 
merely setting up a claim to ownership 
does not prevent the plaintiff from estab¬ 
lishing a right to an easement. But I should 
like to make one or two observations about 
the decision of Baker J. in 34 Bom L E 
1015,^ because I think that some of the 
learned Judge's observations go too far. It 
is not, in my judgment, the law that a per¬ 
son cannot acquire an easement unless 
during the whole prescriptive period he 
acts with the conscious knowledge that it 
is a case of a dominant and servient tene¬ 
ment and that he is exercising a right over 
property which does not belong to him. It 
is of course perfectly true that an easement 
can only be claimed in respect of somebody 
else’s property, and a man cannot claim an 
easement over his own property. But it is 
also clear that a plaintiff may claim an 
easement and ownership in the alternative, 
as was held by the Calcutta Full Bench in 
34 Cal 51.^ In my opinion, where a party 
shows that for the statutory period he has 
openly exercised certain rights which are 
in themselves sufficient to establish an 
easement, prima facie he is entitled to the 
easement, and it is not necessary to show 
that during the whole of the prescriptive 
period he was consciously asserting a right 
to an easement. Most laymen do not know 
exactly what their legal rights may be. 
They do certain acts without formulating, 
even mentally, a legal claim, and in my 
opinion a right to an easement by prescrip, 
tion cannot be defeated merely by showing 
that daring the whole or part of the period 
of prescription the plaintiff was not con. 
sciously claiming an easement. On the 
other hand, it is I think established by the 
decision of Shearman J. in (1914) 3KB 
911® and the decision of the Privy Council 
in 1915 A G 599® that if it be shown 

8. Tamanbhat v. Krishtacharja, (1933) 20 A I B 
Bom 122=114 I O 998=35 Bom L R 144. 

4. Narendra Nath v. Abhoy Cbaran, (1907) 84 

Oal 51=4 0 li J 437=11 0 W N 20 (F B). 

5. Lyell v. Hothfield (Lord), (1914) 3KB 911= 

84 Ii J K B 251=30 T L R 630. 

6. Attorney-General ol Southern Nigeria v. John 
Holt and Go. (Liverpool), Ltd., (1915) 2 A 1 R 
p 0 131= (1915) A 0 599=84 L J P 0 98= 
112 L T 955. 
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that the owner of the dominant tene¬ 
ment has in fact exercised all the rights 
which he says go to constitute an easement 
in pursuance of a perfectly definite and 
well-recognized claim of ownership, then 
it is not open to him to turn round and say 
"now that my claim to ownership on which 
I always relied has failed, I rely on some 
of the acts of ownership as being sufficient 
to constitute an easement.” But these cases 
must all turn on the particular facts proved, 
and I think that Baker J.’s judgment to 
which I have referred is calculated to cause 
embarrassment by attempting to lay down 
general propositions which are unsound. 
In the present case, I am of opinion that 
there is no reason for suggesting that the 
plaintiff was doing the acts on which be 
relies to constitute an easement, under a 
claim of ownership. The appeal fails and is 
dismissed with costs. 

Sen J. —I agree. 

N.S./r.K. Appeal dismissed. 


A. I. R. 1939 Bombay ISO 

Beaumont C. J. and Wassoodew J. 

Emperor 

V. 

Dadu Mama Surde — Opponent. 

Criminal Eef. Nos. 113 and 114 of 1938, 
Decided on 22nd November 1938, made by 
Sess. Judge, Belgaum. 

Legal Practitioner — Advocate for accused 
cited at prosecution witness it entitled to 
appear in the case unless his appearance em* 
barrasset trial in which case Court has inherent 
jurisdiction to require him to withdraw. 

An accused is entitled to select the advocate 
whom he desires to appear for him and the prose¬ 
cution cannot fetter that choice merely by serving 
a subpoena on the advocate to appear as a witness; 
but if the Court comes to the conclusion that the 
trial would be embarrassed by such appearance, 
and inspite of expression of opinion by the Court 
to that effect, the advocate does not withdraw, the 
Court has inherent jurisdiction to require him to 
withdraw. [P 161 C 1] 

P. B. Shiugne, Govfc. Pleader — 

for the Crown. 

N.’S. Anikhiudi for K. G. Datar — 

for Opponent. 

Beaumont C, J. — This is a reference 
made by the Sessions Judge of Belgai^ 
asking us to set aside an order made by tb® 
First Class Magistrate of Athni forbidding 
Mr. Joshi, the applicant, to appear as a 
pleader for the defence in two prosecutioM, 
which were proceeding before the learn 
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Magistrate* and in which the prosecution 
proposed to call Mr. Joshi as a witness. 

The question whether the Court has 
jurisdiction to forbid an advocate to appear 
tn a particular case involves the consider¬ 
ation of conflicting principles. On the one 
hand, an accused person is entitled to 
select the advocate whom he desires to ap¬ 
pear for him, and certainly the prosecution 
cannot fetter that choice merely by serving 
a subpoena on the advocate to appear as a 
witness. On the other band, the Court is 
bound to see that the due administration of 
justice is not in any way embarrassed. 
Generally, if an advocate is called as a wit. 
ness by the other side, it can safely be left 
to the good sense of the advocate to deter, 
mine whether he can continue to appear as 
an advocate, or whether by so doing be 
will embarrass the Court or the client. If 
a Court comes to the conclusion that a trial 
will be embarrassed by the appearance of an 
advocate, who has been called as a witness 
by the other side, and if, notwithstanding 
the Court's expression of its opinion, the 
advocate refuses to withdraw, in my opi- 
nion in such a case the Court has inherent 
jurisdiction to require the advocate to 
withdraw. An advocate cannot cross-exa¬ 
mine himself, nor can he usefully address 
the Court as to the credibility of his own 
testimony, and a Court may well feel that 
justice will not be done if the advocate 
continues to appear. But, in my opinion, 
the prosecution in such a case must estab- 
dish to the satisfaction of the Court that 
the trial will be materially embarrassed, if 
the advocate continues to appear for the 
defence. 

In the present case the learned Magis- 
trate asked the Police Prosecutor whether 
Mr. Joshi was a material witness, and not 
-merely a formal one, and the Police Prose¬ 
cutor stated that from the point of view of 
the prosecution Mr. Joshi was a material 
witness. Mr. Joshi however has put in a 
statement from which it appears that he 
really knows nothing whatever about the 
tacts on which the prosecution rely, and I 
am certainly not satisfled that his appear, 
ance for the defence will cause any embar- 
rassment whatever to the trial of the case. 
'That being so, I think the learned Magis. 
trate's order in both the prosecutions must 
be set aside. 

WasBOodev J, —I agree. 

S.G./R.E. Order set aside. 
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Be.\umont C. J. 

Janardan Govind Mahale — Plaintiff 

— Appellant. 

V. 

Venkatesh Waman Shenvi and others — 

Defendants — Respondents, 

Second Appeal No. 208 of 1936, Decided 
on 9th September 1938, from decision of 
Diet. Judge, Kanara at Karwar, in Appeal 
No. 135 of 1933. 

(a) Deed—Construction—Dehnite description 
of survey number by reference to acreage and 
assessment—Indehnite reference to rent—Rent 
does not control hgures as to acreage and 
assessment. 

Where in a deed there is definite deecription of 
certain survey number by reference to acreage and 
assessment, and only a somewhat indefinite refer¬ 
ence to the rent of that survey number combined 
with other survey numbers, it would bo difficult, 
as matter of construction of the document, to say 
that the reference to rent controls the specific 
figures as to acreage and assessment. [P 152 G 1] 

(b) Evidence Act (1872), S. 92, Proviso 1 — 
Facts mentioned in Proviso may be pleaded by 
way of defence. 

There is nothing in the Proviso to S. 92 to sug¬ 
gest that the facts which may be proved under 
that Proviso can only be proved in support of a 
claim to which those facts give rise, and such 
facts may be pleaded in this country by way of 
defence only : 28 Bom 420, Foil. [P 162 C 2] 

(c) Evidence Act (1872), S. 92, Proviso 1 — 
Mistake common to all parties — Evidence is 
admissible—Unilateral mistaJce would not serve 
as defence under Proviso 1. 

When a written contract is challenged on the 
ground of mistake common to all parties, the 
remedy is rectification, because in such a case the 
parties have entered into an agreement, as to 
which their minds were at one, bat in reducing 
the agreement to writing a mistake has been made, 
and the written instrument does not give effect to 
the agreement which the parties actually entered 
into. Where there is unilateral mistake, the posi¬ 
tion is different, because in that case there is, in 
fact, no contract. The minds of the parties were 
not at one ; one intended one thing, and the other 
intended something else, and if any relief can be 
granted, it must be rescission. But at that point 
'the rule of estoppel, which is pact of the law of 
evidence, steps in. Therefore, if one is dealing with 
a oase of unilateral mistake, it is by no means 
every mistake of such a nature which would give 
rise to relief and serve as a defence under Proviso 
(1) to B. 92. [P 152 C 2 ; P 153 C 1] 

G. P. Murdesbwar and R. A. Mundkur— 

for Appellcunt. 

D. B. Manerikar, and D. D. Yennemadi 
— for Respondents 1, and 2 and 3 
respectively. 

Judlment* — This is a second appeal 
from the District Judge of Karwar. The 
plaintiff is suing for a certain property 
which forms part of survey No. 145, and 
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his title is derived under a partition deed 
made in the year 1921, -which is Ex. 35. 
The partition was between the predecessors 
of the plaintiff and of defendant 1, and two 
other persons, and under it survey No. 145 
was allotted to the plaintiff, and survey 
No. 143 was allotted to defendant 1. Both 
those survey numbers were described by 
reference to acreage and assessment, and it 
is not disputed that the suit property was 
comprised in survey No. 145 according to 
the acreage and assessment given in the 
partition deed. Therefore, prima facie, the 
plaintiff is entitled to succeed, but the 
defendant gave evidence the effect of which 
was to show that all parties to the partition 
deed in fact intended that the suit property 
should be included in survey No. 143, and 
that its inclusion in survey No. 145 was a 
mistake. The question of law on this second 
appeal is whether that evidence was admis¬ 
sible, or whether the parties are bound by 
the terms of the document. Under S. 92, 
Evidence Act, when the terms of a contract 
have been reduced to writing, no evidence 
of any oral agreement could be adr^tted as 
between the parties to such contract for the 
purpose of contradicting, varying, adding 
to, or subtracting from, its terms. Then 
there are certain Provisos, of which the first 
is in these terms : 


Any fact may be proved which would invalidate 
any document, or which would entitle any person 
to any decree or order relating thereto ; such as 
fraud, intimidation, illegality, want of due execu¬ 
tion, want of capacity in any contracting party, 
want of failure of consideration, or mistake in fact 
or law. 


In the trial Court the learned Judge took 
the view that there was in the description 
of survey No. 145 a latent ambiguity 
because he thought that, though the refer, 
ence to the acreage and assessment was 
appropriate to survey No. 146, the reference 
to the rent was not; accordingly, he consi¬ 
dered that he could let in evidence to 
show which was the governing part of the 
description. I doubt whether that principle 
is applicable, because we have a definite 
description of survey No. 145 by reference 
to acreage and assessment and only a some¬ 
what indefinite reference to the rent of 
that survey number combined with other 
survey numbers, and I think it would be 
jdiffioult, as matter of construction of the 
Idocument, to say that the reference to rent 
controls the specific figures as to acreage 
and assessment. In my opinion, if the evi- 
dence is to be admitted, it must be under 
Proviso (l) to S. 92. Under English law, if 


a defendant is contesting a claim againsk 
him based on a written document and' 
challenges the document on the ground 
that it was based on fraud or mistake, it 

is, in my opinion, necessary for him to^ 
counterclaim either for rescission or recti- 
fication, and unless he adopts that coorse, 
the document would take effect according 
to its terms. But, as was pointed out by 
this Court in 28 Bom 420,^ there is nothing 
in the Proviso to S. 92 to suggest that the 
facts which may be proved under that Pro¬ 
viso can only be proved in support of a 
claim to which those facts give rise, and 
such facts may be pleaded in this country 
by way of defence only. As the learned 
Chief Justice pointed out, the procedure- 
in the mofussil Courts does not admit of 
counterclaims. I am bound by the decision 
in 28 Bom 420^ and the question therefore 
is whether the facts which were given in 
evidence in this case are such as would 
invalidate the document, if a claim to 
invalidate it were made. 

The suggestion in this case is that the docu¬ 
ment was founded on a mistake. Fraud is not 
alleged, and it is, of course, not every mis¬ 
take in a document which would invalidate- 

it. The validity of every contract depends on 
the presence of the animus coniractendit 
the intention to contract. When a written 
contract is challenged on the ground of 
mistake common to all parties, the remedy 
is rectification, because in such a case the 
parties have entered into an agreement, as 
to which their minds were at one, but in 
reducing the agreement to writing a mis¬ 
take has been made, and the written instru- 
ment does not give effect to the agreement 
which the parties actually entered into. 
All that the Court has to do in such a case 
is to rectify not the contract but the docu¬ 
ment embodying it, and put that document 
into such a form as to carry out the con¬ 
tract which the parties really entered into. 
Where there is a unilateral mistake, the 
position is different, because in that case 
there is, in fact, no contract. The minds of 
the parties were not at one; one intended 
one thing, and the other -intended some¬ 
thing else, and if any relief can be granted, 
it must be rescission. But at that point 
the rule of estoppel, which is part of the! 
law of evidence, steps in. In normal casesi 
a party who has entered into a written' 
contract and thereby represented to the 
other parties to the document that h e 

1. Dagdu V. Bhana, (1904) 28 Bom 420=6 Bom 
L JR 126. 
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intends to be bonnd by the terms thereof 
is not entitled as against those parties to 
give evidence that in fact he intended 
something else. Unless that were so, there 
would be no finality in written contracts. 
Therefore, if one is dealing with a case of 
unilateral mistake, it is by no means every 
mistake of such a nature which would give 
rise to a claim to relief and serve as a 
defence under Proviso (l) to S. 92. In the 
present case, I think the learned Judges in 
the lower Courts had not very clearly in 
their minds the distinction in law between 
a common mistake and a unilateral mis¬ 
take, but as I read the judgments of both 
the lower Courts, I think they really hold 
that the mistake was one common to all 
parties. The learned District Judge in 
appeal says quite clearly that he is satisfied 
that the plaintiff never for a moment sup¬ 
posed that he was getting the suit property 
as part of survey No. 145. I think that in 
effect the finding is that there was common 
mistake, and if that is so, the evidence 
would found a claim for rectification of the 
contract. In my opinion therefore the evi¬ 
dence was admissible under Proviso (l) to 
S. 92. The appeal is therefore dismissed 
with costs. 

D.s./r.k. Appeal dismissed. 
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Beaumont C. J. and Lokur J. 

Magan Bhikha and others 
Accused — Appellants 

V. 

Emperor. 

Criminal Appeal No. 395 of 1938, De- 
cided on 8th December 1938. 

Criminal Tribes Act (1911), S. 23 (1) (a) — 
'^Special reasons to the contrary” — Circum¬ 
stances which constitute special reasons stated. 

Oonrt mnst in every case consider all the cir- 
oamstances in determining whether there are 
special reasons within the meaning of S. 23 (1) (a) 
for not inflicting the minimum sentence. One 
circumstance is that the previous conviction took 
place a long time a^o and other circumstances are 
the nature of the offence of which the accused is 
convicted, and the seriousness of the previous 
oSence, to be judged generally from the sentence 
imposed. The circumstances that the previous 
oSence was not of a serious nature, and that the 
pcesent ofience is not of a very grave character 
constitute special reasons within Sec. 23 (1) (a) : 
air 1926 Mad 1165, Dissent. [P 154 0 1] 

M. R. Vidyarthi — for Appellant. 

P. B. Shiugue, Goverumeut Pleader — 

for the Crown. 
Beaumont C. J.—This is an appeal by 
the lour accused against their conviction 


by the Sessions Judge of Nadiad under 
Sec. 392, Penal Code. Accused 3 was also 
convicted under S. 392, Penal Code, read 
with Sec. 23 (l) (a). Criminal Tribes Act. 
The assessors disagreed with the learned 
Sessions Judge and were in favour of ac¬ 
quittal. It is no doubt true that conviction 
must depend entirely or almost entirely on 
the evidence of the complainant. We have 
been carefully through the record and we 
think the learned Sessions Judge was right 
in accepting the evidence of the complain¬ 
ant as to the fact of robbery and the 
circumstances in which he was robbed, 
that is to say that he was robbed in a 
tobacco field to which he was taken, and 
that it was the appellants who robbed him. 
We are not disposed to believe his story as 
to why be went to the tobacco field, namely 
that he was negotiating for the purchase of 
tobacco for his employer. It is obvious that 
if he had wanted to consider the purchase 
of tobacco for his employer, he would not 
have gone to the cultivator’s field where 
the tobacco leaf was growing: he would 
have gone to some tobacco factory or to 
agents dealing in tobacco. I think that he 
had some reason for going with the accused 
to their field which he is unwilling to dis¬ 
close, but which is not difficult to guess. 
But the fact that he has given a wrong 
reason for going to the field is no ground 
for holding that his evidence as to robbery 
is untrue. His property was found on ac¬ 
cused 1, and the explanation of accused 1 
for this is one which it is quite impossible, 
I think, for any Court to accept. .411 the 
accused were described with considerable 
accuracy in the original complaint as the 
learned Sessions Judge points out. We 
think therefore that the convictions must 
be upheld. The sentences passed on ac¬ 
cused 1, 2 and 4 were rigorous imprison¬ 
ment for 18 months each, and we see no 
reason to interfere with their sentences. 
Accused 3 was sentenced to seven years* 
rigorous imprisonment on the ground that 
that was the minimum sentence which 
could be indicted under Sec. 23 (l) (a). 
Criminal Tribes Act. The Section provides: 

Whoever, being a member of any criminal tribe, 
and, having been convicted of any of the oSenccs 
under the Penal Code ... is hereafter convicted of 
the same or any other such oSence .... shall, in 
the absence of special reasons to the contrary . . . 
be punished with imprisonment on a second con¬ 
viction for a term of not less than seven years. 

Our attention has been drawn to a deci¬ 
sion of the Madras High Court in 50 Mad 
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474,^ in which the Court held that the 
mere fact that the offence is not of a 
very serious nature cannot form a special 
reason to the contrary” for reducing the 
sentence, and that such a special reason 
must be something apart from the nature 
of the offence, such as, youth, age, illness or 
sex. We fail to see why the discretion of 
the Court should be fettered in the way 
suggested by the Madras High Court, and 
we think the Court must in every case 
consider all the circumstances in determin¬ 
ing whether there are special reasons for 
not inflicting the minimum sentence. One 
circumstance is that the previous conviction 
took place a long time ago, as has already 
been decided by this Court, as well as by 
the Madras High Court. But we think that 
other circumstances are the nature of the 
offence of which the accused is convicted, 
and the seriousness of the previous offence, 
to be judged generally from the sentence 
imposed. Sometimes an offence may be 
technical robbery or dacoity which is in 
substance little more than a scuffle. In the 
present case the offence is not a very serious 
one of robbery, although it is not by any 
means an offence which is merely technical. 
The former conviction was in 1935 for an 
offence under S. 457, Penal Code, and the 
accused was bound over under Sec. 562, 
Criminal P. G., so that the offence cannot, 
we think, have been of a very serious 
^character. We think the trial Court ought 
|to have taken into consideration the cir¬ 
cumstance that the previous offence was 
not of a serious nature, and that the pre¬ 
sent offence is not of a very grave character. 
We consider that those are special reasons 
within S. 23 (l) (a), Criminal Tribes Act, 
and we think that the proper sentence for 
accused 3 is three years’ rigorous imprison¬ 
ment. We therefore confirm the convictions 
but reduce the sentence passed on accused 3 
from seven years’ rigorous imprisonment 
to three years* rigorous imprisonment. 

N.S./b.K. _ Order accordingly. 

1. Mayandi Thevan In re. (1926) 13 A I R Mad 
1165=98 I 0 477=27 Cr L J 1357 = 50 Mad 
474=51 M L J 495. 
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Jotiram Dalsukhram — Appellant. 

V. 

Bai Diwali — Respondent. 

First Appeal No. 130 of 1936, Decided 
on 8th August 1938. 


A. LB. 

(a) Hindu law — Marriage — Fprm of—Pre- 
Bumptiona 

According to Hindu law when a marriage takes 
place, the ptesumption is that it has taken place 
in an approved form rather than in an unapproved 
form : 37 Bom 295 and 11 M I A 139* (P 0)f 
Bel. on. CP 165 0 1] 

(b) Hindu law — Marriage—Payment at the 
lime of marriage—Contract between grown up 
people — Presumption. 

In dealing with the question of payment made 
at the time of marriage it is fair to assume that a 
contract of marriage between fully grown-up 
people would naturally be brought about by free¬ 
dom of action and choice and with the fullest 
consciousness of their own interest. [P 156 0 2; 

P 156 0 1] 

(c) Hindu law — Marriage — Forma of ““ 
Taint implicit in unapproved form attaches 
even to widow remarriage if contract of mar¬ 
riage discloses it. 

The sacramental idea attending marriage of 
maidens among Hindus applies with equal force 
to widow’s marriage. There is no presumption 
that the eight recognized forms of marriage have 
been intended to apply only to the marriage of a 
maiden. The taint implicit in the unapproved 
form does not attach so much to the ceremony as 
to the contract itself. It attaches even to a widow 
remarriage if the marriage contract discloses it. 

[P 158 0 2] 

(d) Hindu law — Succession — Stridhan 
Mayukha — Woman married in unapproved 
form dying issueless — Her sister is postponed 
to brother’s son in succession to ber technical 
stridban. 

Under Mayukha the form of marriage affects 
the devolution of stridhan of an issueless woman: 
30 Bom 431 (P G), Bel. on. [P 165 C 1] 

Where a woman married in an unapproved form 
of marriage dies without leaving an issue, then in 
the matter of succession to ber technical stridhan, 
according to Vyavahar-Mayukha her sister is post- 
noned to her brother’s son : Case law referred. 

^ [P 160 0 2] 

G. N. Thakor and B. G. Thakor — 

for Appellants 

H. C. Coyajee, M. B. Dave and P. A. 
Dhruva — for heirs of Respondents 1 

and Respondents 2 to 4. 
Wassoodev J. — The question raised 
by this appeal from the decree of the First 
Class Subordinate Judge of Ahmedabad 
relates to the snocession to the estate of one 
Bai Manek, the widow of Somnath Pana- 
chand. Bai Manek died childless on 26tb 
June 1933, leaving considerable property 
which had been devised to her under the 
will of her husband dated 26th March 1921. 
It has not been serionsly disputed in this 
appeal that the will conferr^ an absolute 
estate on Bai Manek. The following passage 
in the will which relates to the said devise 
is in these terms : 

IE God wishes and I die of whatever prop^e* 
that remain after my death, I make 
Manek its malek or waras (owner or heir). ^ tne 
said Manek should after my death take aU my 


JoTiBAM V. Bai Diwali (Wassoodew J*) 


1939 JoTiBAM V. Bai Diwali (Wassoodew J.) Bombay 155 


properties in her possession in full and indepen¬ 
dent authority and should out of that perform my 
12 months’ death ceremonies and give after deam 
gifts and dinner as she likes, and what remains 
after that Bai Manek should enjoy or use or sell 
or mortgage or give away in gift or by will or do 
whatever she pelases with it. 

'^e agree with the learned trial Judge 
that the above words confer an unrestricted 
and absolute estate of inheritance, Bai 
Manek being made the malik or absolute 
owner of the estate. Bai Manek died intes¬ 
tate and her estate is now in the possession 
of her husband’s nephews, the defendants, 
who are also his reversioners. The plain¬ 
tiffs are the nephews of Bai Manek being 
her brother's sons, and they claim pre¬ 
ferential right to succeed on the ground 
that Bai Manek was married to her hus¬ 
band in the asura form, and that the estate 
devised to her by her husband being tech¬ 
nical stridban according to the Vyavahara 
Mayukha, her heirs would be the plaintiffs, 
the sapindas of her father, in preference to 
those of her husband. The defendants have 
contended to the contrary. The defence was 
really of a twofold character : first that the 
marriage was according to the customary 
naira form without payment of any bride 
price and that the only payment made on 
the occasion by the husband was for the 
wife’s palla; and secondly, that even if the 
payment was for bride price in reality, the 
nearest heir alive and entitled to succeed, 
being the sister of Bai Manek according to 
the Mayukha, the plaintiffs have no right 
to claim the estate. 

Upon the contention as to the form of 
marriage the presumption undoubtedly 
would be in favour of the approved and nob 
unapproved form: see 11 M I A 139^ and 
37 Bom 295.^ The importance of the dis¬ 
tinction has been properly appreciated in 
the Court below for it has not been denied 
and it is clear upon authority that under 
Itbe Mayukha the form of the marriage 
iaffeots the devolution of the stridban of an 
lissueless woman: see 33 I A 176.^ On the 
<)ue8tion of the form of marriage the learned 
trial Judge baa held that the payment of 
Bs. 1000, which was admittedly made by 
the husband, was not ‘palla’ but bride price 
given to her brother Khushal Kamji in 

1. Mt. Thakoor Deyee v. Bai Baluk Bam, (1666- 

67) 11 M I A 189 = 10 W B 3 = 2 Suther 
49 = 2 Bar 281 (P 0). 

2. Hira v. Hansji Pema, (1918) 87 Bom 295=17 
1 0 949 = 14 Bom L B 1182. 

8. Bai Kesserbai v. Hansraj Morarjl, (1906) 80 
Bom 481 = 83 I A 176 = 8 Bom L R 446 
(PO). 


consideration of his consenting to give his 
sister in marriage to Somnath. Ue accord¬ 
ingly held that the plaintiffs being the 
nearer heirs to the stridban as sapindas of 
the deceased father of the woman were 
entitled to succeed in preference to her 
husband’s sapindas, the defendants. Accor¬ 
dingly, a decree in terms of the prayer in 
the plaint was made in the plaintiffs’ favour. 
Against that decree the defendants have 
filed this appeal. Both sides have led oral 
as well as documentary evidence regarding 
the nature of the payment of Es. 1000 on 
the occasion of this marriage. The finding 
on that question is clearly decisive of the 
principal controversy in this case. Ordi¬ 
narily, the question of the onus of proof in 
the circumstances would assume an aca¬ 
demic interest. But the learned trial Judge 
thought that the plaintiffs’ oral evidence 
was necessarily weak, discrepant and exag¬ 
gerated, and the defendants’ evidence no 
better. He therefore preferred to proceed 
upon the balance of probabilities. The 
judgment consequently is largely occupied 
by discussion of questions of credibility and 
probability to which the evidence gives rise. 
In considering that evidence we have 
throughout borne in mind the importance 
of attaching weight to the views of the 
learned trial Judge and also the circum¬ 
stance that so far as the principal issue 
involved is concerned, the onus is on the 
plaintiffs to establish their case by some¬ 
thing more than grave suspicion. 

It may be noted that Bai Manek came 
from a family of Modh Ghanchis of Morvi 
State, and at the time of the death of her 
first husband she was between 26 to 28. 
She was living as a widow with her brother 
Khushal. It appears that she contracted her 
second marriage with Somnath when she 
was about 30 to 32. Her husband, who was a 
few years younger than herself, was resid¬ 
ing at the material time at Ahmedabad 
where the contract of marriage took place. 
The actual marriage or naira was celebra- 
ted in Morvi on 22nd October 1902. It has 
been explained to us that widow remarriage 
in Gnjarat is usually described as ‘natra’ 
which by itself does not signify the form of 
the marriage. In the matter of rituals and 
ceremonies however, it is apparent from the 
evidence, particularly of the priest (Gor), 
that the custom among the caste plays an 
important part. In dealing with the ques¬ 
tion of payment it is fair to assume that a 
contract between ftilly grown-up people 
would naturally be brought about by 
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freedom of action and choice and with the 
fullest consciousness of their own interests. 
The story that the bride allowed her 
brother to be benefited under her marriage 
contract would therefore at any time stand 
in need of careful analysis. It may be borne 
in mind that the plaintiffs themselves have 
no personal knowledge of the transaction, 
and it is to be expected in such cases that 
the witnesses who come forward to support 
an event which has occurred thirty years 
ago would be influenced by their own lean¬ 
ings and more or less partisans. It is a 
circumstance of significance that all the 
plaintiffs’ witnesses are the relatives of 
their mother, and there is nob a single wit¬ 
ness coming from the aide of their father. 
The principal witness was the mother’s 
brother Hargowan Gangaram (Ex. 70) who 
has apparently taken the leading part in 
this litigation. The remaining witnesses are 
his relatives and connexions. Dealing with 
Hargowan’s evidence (Ex. 70), it is curious 
that he possesses no information of Manek’s 
family and her first marriage. In his evi¬ 
dence he has laid emphasis on two contro¬ 
versial points in the case : first, that no 
contract of natra has ever been entered 
into in writing in his caste; and secondly, 
that when bride price is received according 
to the Morvi State rules two percentage of 
the amount is charged by the State from 
the party receiving it. The importance of 
the denial of the written contract lies in 
the fact that, according to the defendants, 
Hargowan had himself written out the 
contract containing the terms of the natra 
and the amount which the bridegroom had 
agreed to pay before and at the ceremony. 
The defendants have relied upon that docu. 
ment as displacing the story of the plain, 
tiffs for according to them, the nature and 
character of the payment is expressly set 
out therein. That document, which is 
Ex. 116 in the case, was put to Hargowan, 
and he has emphatically denied having 
ever written it. The other witnesses who 
came to support him both on the question 
as to the custom relating to contracts of 
widow remarriage and also in regard to 
payment of bride price were his own 
mother-in-law (Ex. 74), the latter’s brother 
(Ex. 72), his wife’s uncle (Ex. 7l) and the 
plaintiffs’ maternal aunt (Ex. 76). Ther^ 
is divergence of views expressed by these 
witnesses as to the custom in question and 
having regard to the production at least of 
one written contract by the defendants' 
witness Shamji (Ex. 108), it must appear 


that the version of Hargowan is not corrects 
Apart from the discrepancies in regard to 
particulars as to payment and the circum¬ 
stances which brought them together, it is 
noticeable that these witnesses have con¬ 
fessed their ignorance as regards several 
details which their supposed association and 
friendship with the family might have 
rendered available to them. There is uni¬ 
formity in their statements only in respect 
to the payment of Eupees 1000 as bride 
price to Khushal. Such evidence is open to 
the comment made upon it by the learned 
trial Judge, and after carefully reading that 
evidence I must confess that it has failed 
to inspire confidence in me. It is true that 
the defendants’ evidence is not free from 
the taint of exaggeration and partisanship. 
But that fact cannot place the plaintiffs in 
a more favourable position. The learned 
Judge thought that the oral evidence of the 
plaintiffs, notwithstanding its weakness 
and exaggeration and the discrepancies in 
the statement of one witness or the otherr 
could not be disbelieved because it was 
consistent with probabilities and there was 
no strong reason to displace it. In other 
words, he has preferred to rely upon it nob 
because of its inherent trustworthiness but 
because the probabilities support it. It may 
not therefore be improper to say that the 
conclusion is based principally on the pro¬ 
babilities of the case. 

Turning then to the probabilities, the 
principal circumstance relied upon in the 
plaintiffs’ favour is that there is preponde¬ 
rance of males over females in the com¬ 
munity which perhaps resulted in Somnatb 
taking as his first wife a widow. The fwt 
that there are several persons in bis family 
who could not marry early and who are 
celibates, has been imported as a reason to 
prove the necessity of paying a bride price. 
The conditions under which people live 
cannot be regarded as a matter to be 
governed by uniform practice or principle. 
It is a matter of inclination as to which 
personal considerations play an important 
part. It may be noted that the comment 
of the learned Judge does not arise from the 
evidence, and is largely based upon con¬ 
jecture. The next circumstance to which 
criticizm has been devoted is the interpreta¬ 
tion of the Morvi State rule regarding the 
levy of tax by the State in connexion with 
payments made at first and second mar¬ 
riages. The roles are described as Buies 
of Modhia Caste” published in the State 
Gazette” in 1896 (vide Ex. 67). The first 
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part of those rules refers to marriages in 
general. The second part, which is mate¬ 
rial, is expressly in reference to Ghar 
gharna (natra).” The translation of the 
relevant rule is as follows : 

Two per cent, should be given to the Darbaront 
of the amount received for a girl of Morvi (Morvi 
Kania Mate). 

In its literal sense the rule does not 
necessarily refer to bride price. At least 
the language is susceptible of the construc¬ 
tion that the payment received for palla 
might be subjected to taxation. The plain¬ 
tiffs produced a document purporting to be 
an entry of Rs. 20 by the State showing 
receipt of the tax on the basis of two per 
cent, from Bai Manek‘s brother Khushal. 
Bven that statement does not carry the 
case any further. It is in these terms {vide 
Ex. 66): 

Rs. 20 credited to the income of caste Dawa at 
the rate of 2 per cent, on Bs. 1000 of the marriage 
got done by Modhia Khushal Ramji of his sister 
Bai Manek with Modhia Somnath Panachand of 
Ahmedabad. 

At best the rule according to this docu¬ 
ment is equivocal. If there was any doubt 
as to the practice prevalent in accordance 
with the State’s interpretation of this rule, 
perhaps the evidence of the Revenue Com¬ 
missioner of the State would have been 
useful, although strictly speaking his inter¬ 
pretation of the rule would not be admis- 
Bible. The Revenue Commissioner has been 
examined in this case and his statement 
directly bearing upon this point is to the 
following effect : 

lb is stated in 01* (1) ander the heading Ghar 
Oharna that whatever amount is taken for a bride 
of Morvi, 2 per cent, should be paid to the Darbar 
by him. 

That interpretation certainly does not 
support the plaintiffs’ hypothesis even if it 
is not directly favourable to the defendants’ 
case. In that connexion, it will be mate- 
rial to note that the defendants have led 
evidence of their witness Shamji (Ex. 108) 
to prove that on the occasion of his sister’s 
marriage palla money was received and 
that even upon that amount the State 
charged 2 per cent, tax under the rules. 
He was supported in that respect by the 
contract in regard to the palla (Ex. 110), 
•and also an extract from the entry in the 
State records relating thereto. In the for¬ 
mer, there is express mention of palla ^ 
whilst the entry in the State records 
^Ex. 143) merely says that 

Bb. 16 on Bs. 800 were taken according to the 
caste rules when daughter of Modhia Farsotam 
Kunverji was married at Ahmedabad. For the same 
At 2 per cent. 


There is no reason therefore to assume 
that the rule ic regard to remarriage enfor. 
ces the payment of duty only on bride price 
and not on palla. The learned trial Judge 
has discarded that evidence on the ground 
that the tax was probably received through 
mistake and that the contract between the 
parties intended to conceal the real agree¬ 
ment to preserve the honour of their family. 
That conclusion and other digression on the 
ratio legis I think was illegitimate. 

Lastly, the learned trial Judge has dis¬ 
carded the defence suggestion because the 
evidence did not disclose that payment was 
directly made to the woman and there was 
no evidence that Khushal to whom pay¬ 
ment was according to the witnesses made 
was her agent for the purpose of receiving 
the “palla.” It is also said that the writing 
(Ex. 116), having not been properly proved 
and appearing in a book of Somnath’s em- 
ployer one Narsidas, could not properly be 
looked upon as a piece of evidence contradict¬ 
ing Hargowan’s story. Now,when Hargowan 
was examined he was shown the book (Ex. 
116) and his denial of his being the author 
of the document recorded. The book was 
produced by Narsidas’ son as one of the 
books out of some others which were pre¬ 
served in the family under his father’s in- 
structions. Beyond the fact that he is the 
son of a quondam employer of Somnath, 
nothing is suggested that he was influenc¬ 
ed by personal considerations in giving 
evidence in this case. The book contains 
numerous other receipts regarding which 
no investigation was directed. It is a mis¬ 
cellaneous book of account, and other trans¬ 
actions with numerous pages blank. On 
account of its condition and appearance, 
perhaps it is likely to create suspicion and 
might be insufficient in itself to counteract 
the force and effect of cogent and reliable 
circumstances. But at the same time it seems 
to me that the fact that it bears the adhesive 
stamp of the Victorian time and is produced 
by a disinterested stranger have not been 
given due weight by the learned trial Judge. 
It cannot be forgotten that the witness who 
put forward such a document with a delibe¬ 
rate object of supporting a false case was 
risking without any personal benefit a crimi¬ 
nal proceeding of a very serious character. It 
must be conceded that when, coupled with 
these circumstances, there is evidence of an 
expert to demonstrate that it was Hargo¬ 
wan who wrote it, the Court would be slow 
to make adverse comment upon it until the 
oircumstances were satisfactorily explained. 
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Now, the only person who could explain 
the falsity of that suggestion was Hargo- 
wan ; and he could do so by demonstrating 
that there is no similarity between the hand¬ 
writing in the disputed document and his 
genuine handwriting. But notwithstanding 
the attempts on the part of the defendants 
to procure Hargowan for re-cross-examina- 
tion, according to the bailiff’s report (Ex. 
129), he failed to respond to the attempt 
by not allowing the summons to be served 
on him. 

It has been pointed out that there are 
other circumstances appearing from the 
document which are sufficient to falsify it. 
One of those circumstances relied upon is 
that the signature of the attesting witness 
Mulji Purshottam has been fabricated, for, 
according to his son’s statement (Ex. 86), 
Mulji was illiterate and unable to sign his 
name. Apparently, the son was not born 
when the document was written, and merely 
because later on, on occasions the son was 
the amanuensis of his father, it could not be 
said that the latter was illiterate. Even the 
suggestion that Mulji’s signature was made 
by some one on his behalf, could not deprive 
the defendants of the weight due to the 
other circumstances in their favour. The 
criticizm as to the alleged manner of pay¬ 
ment and other similar points comes in ray 
opinion to very little. Even apart from the 
document (Ex. 116), we are of the opinion 
that the learned trial Judge has arrived at 
the conclusion on a precarious balance of 
probabilities omitting from his considera¬ 
tion the fact that Bai Manek in her own 
interests would have taken the money her¬ 
self for consenting to marry Somnath, in¬ 
stead of allowing her brother to profit by it, 
and, that the plaintiffs notwithstanding 
their knowledge of the facts did not prevent 
the defendants from taking possession of her 
estate after her death in 1933. In our opin¬ 
ion, the plaintiffs’ evidence is not sufficient 
and reliable to displace the presumption 
that the marriage was in an approved form. 

In view of that conclusion the alternative 
ground of defence does not arise for consi- 
deration. But, inasmuch as the point has 
been argued at great length, I should like to 
express my own views in the matter. I was 
not much impressed by the first part of the 
argument as I have understood it. The sug¬ 
gestion is that asuTCi form is restricted to 
maiden’s marriage, and that widow remar¬ 
riage being foreign to Hindu orthodox no¬ 
tions, and, that the Hindu law as opposed 
to custom having imposed disabilities on 


such marriages, no special rules as regards 
the celebration of widow remarriage have 
been laid down by the Shastras. Conse¬ 
quently, proceeds the argument, the eight 
recognized forms of marriage must be pre¬ 
sumed to have been intended to apply to 
the marriage of a maiden. The underly¬ 
ing implication of Mr. Thakor’s argument 
is that naira or widow’s marriage is 
in a special category of its own, and does 
not become unapproved or asura even on 
payment of bride price. There is no autho¬ 
rity cited in support of that view either 
from the texts or the recognized commen¬ 
taries. It seems to mo that the sacramental 
idea attending marriage among Hindus 
would apply with equal force to a widow s 
marriage. There is nothing in the enact¬ 
ment of 1856 (Hindu Widow’s Remarriage 
Act) to deprive the parties to the marriage 
from adopting any of the forms prescribed 
by the Hindu Shastras if they chose. In my 
opinion the taint, if I may say so, implicit 
in the unapproved form does not attach so 
much to the ceremony as to the contract 
itself. Therefore there is no reason for hold¬ 
ing that it cannot attach to naira if the 
marriage contract discloses it. 

With regard to the second part of the 
argument, the question formulated for deci¬ 
sion is, whether upon the interpretation of 
the texts the place of a sister in the order 
of succession to the technical stridhan of a 
widow governed by the Mayukha who has 
married in an unapproved form and died 
childless should be after or before the bro¬ 
ther’s son. Neither the Mitakshara nor the 
Mayukha assigns to a sister a special place 
among the heirs of stridhan property. Ac¬ 
cording to the Mayukha she is expressly 
mentioned as an heir to males. Apart from 
statute (Hindu Law of Inheritance Amend¬ 
ment Act, 2 of 1929) her place in the Bom¬ 
bay Presidency is determined by a series of 
decisions. It is immediately after the father’s 
mother both under the Mitakshara and the 
Mayukha: see 32 Bom 300^ and 57 Bom 
377.® It is the respondents’ contention 
that where the texts are silent in regard to 
the sister’s place, it would be proper to 
follow the same order of succession to stri¬ 
dhan as to the property left by males. And 
it is pointed out that by doing so the texts 
of Vijnaneshwara and Nilakan tha could be 

4. Bhagwan v. Warabai, (1908) 82 Bom 300=10 

Cotn Xi K 3S9. 

5. Shidramappa NUappa Nelawabai, ^ 

A I B Bom 372=144 I 0 926=57 Bom 377— 

35 Bom h R 397. 
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harmonized. The parties are governed by 
the Vyavahara Mayukha which is the pre¬ 
vailing aothority in Gujarat. It oannot be 
disputed that the estate having been devis¬ 
ed to the widow Bai Manek by her husband, 
it would be hhartidatta and therefore 
technical stridhan. The Mitakshara, in 
dealing with the inheritance to the pro¬ 
perty of a woman who is married, lays 
down the following rule of succession 
[placitum 11 of Ch. 2, S. 11, Stoke’s Hindu 
Law (pages 460 and 461) ]: 

Of a woman djing without issue as before 
stated, and who had become a wife by any of the 
four inodes of marriage denominated Brahma, 
Daiva, Arsha and Prajapatya. the (whole) pro¬ 
perty, as before described, belongs in the first place 
to her husband. On failure of him, it goes to his 
nearest kinsmen (sapindas) allied by funeral obla¬ 
tions. But in the other forms of marriage called 
Asura, Qandharba,'Rakshasa and Paicacha, the 
property of a childless woman goes to her parents, 
that is to her father and mother. The succession 
devoWes first (and the reason has been before 
explained) on the mother, who is virtually exhi¬ 
bited (first) in the elliptical phrase pitrgami 
implying ‘goes (gacchati) to both parents (pitarau); 
that is, to the mother and to the father.* On 
failure of them, their next of kin take the succes¬ 
sion. 

Nilkantha Bhatta in dealing with stri¬ 
dhan has interpreted the above passage in 
the Mitakshara as follows [see Stoke’s 
Hindu Law, Ch. 4, S. 10, para. 28 (p. 105) ]: 

The same author expounds the succession of 
kindred [Bandhavaj to be according to the difier- 
ent kinds of marriage : ‘The property of a child¬ 
less woman married in the form denominated 
Brahma, or in any of the other four (unblamed 
modes of marriage) goes to her husband : but if 
she leave progeny it will go to her daughters ; 
and in other forms of marriage (as the Asura, eto.) 
it goes to her father and mother, on failure of 
her own issue,’ (In the one case), if there be no 
husband, then the nearest to her in his [tat] own 
family takes it and (in the other case), if her 
father do not exist, the nearest to her in (her) 
father’s family succeeds, (for the law that) : ‘To 
the nearest sapinda, the inheritance next belongs,’ 
as declared by Manu denotes, that the right of 
inheriting her wealth, is derived even from near¬ 
ness of kin to the deceased (female) under discus¬ 
sion—and, though the Mitakshara holds ‘that on 
failure of the husband, it goes to his (tat) nearest 
kinsmen (sapinda) allied by funeral oblations’ ; 
and, ‘on failure of the father, then to his (tat) 
nearest sapindas’ ; yet, from the context it may be 
demonstrated, that her nearest relations are bis 
nearest relations ; and (the pronoun ‘tat’ being 
used in the common gender,) it allows of onr 
expounding the passage ‘those nearest to him, 
through her, in his own family :’ for the expres¬ 
sions are of similar import. 

It will be observed that there is an 
apparent discrepancy between the Mayukha 
and the Mitakshara. The latter speaks of 
the husband's nearest sapinda and of the 
father's nearest sapinda, whilst the Mayu- 


kha speaks of the woman s nearest sapinda 
through her husband and her nearest 
sapinda through her father. The question 
is whether they both mean the same thing 
in regard to succession to woman’s stri¬ 
dhan of this character. If they meant the 
same thing, the question would not present 
much difficulty, for, according to the Mitak¬ 
shara if the marriage was in an unapprov¬ 
ed form, the father and his nearest sapindas 
would succeed. That interpretation of the 
Mitakshara was accepted in 29 Mad 358,® 
where it was held that where the marriage 
was in an unapproved form the sister as 
the daughter of the father would succeed 
in preference to the sister’s son. Mr. P. V. 
Kane in his treatise on the Vyavahara 
Mayukha makes the following observations 
on the above explanation of Nilakantha 
(page 299) : 

That explanation distinctly makes the woman 
the proposita and says that the heir is to be found 
through the husband or father as the door. There¬ 
fore the Mitakshara and the Mayukha refer to the 
same heirs and there is really no conflict between 
the two. 

That criticizm is borne out by the elabo¬ 
rate discussion on the point in the judg¬ 
ment of Chandavarkar J. in the Full 
Bench case in 36 Bom 339.^ The Full 
Bench was considering the case of the 
inheritance to a deceased Hindu maiden 
leaving surviving her father’s sister and 
her father’s male gotraja sapindas five or 
six degrees removed, and they applied the 
above rule of the Mayukha by explaining 
that Nilakantha did cot create a new line 
of succession bub he was trying to harmo¬ 
nize the Mitakshara expression, and that 
the heirs according to both were the same. 
The Full .Bench approved of the con¬ 
struction suggested by Balambhatta that 
"husband ’ means "husband and his nearest 
sapindas” and "father” means "father and 
his nearest sapindas.” Accordingly, the fol¬ 
lowing conclusion was reached (p. 319) : 

The Mayukha expresses the same rule in 
another form with a view to remove the seeming 
anomaly so as to be free from the comment which 
the Mitakshara’s expression might be supposed to 
invite. What the Mitakshara calls the nearest 
sapinda of the husband of the woman and the 
nearest sapinda of the father of the woman, the 
Mayukha terms the woman’s nearest sapinda 
through her husband in the one case and the 
woman's nearest sapinda through her father, in 
the other case. 

6. Raju Gramany v. Ammani Ammal, (1906) 29 
Mad 368. 

7. Tukaram v. Narayan Bamchandra, (1912) 86 
Bom 389—14 1 C 488=14 Bom L R 89. 
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ChaodavarCar J. has explained the 
reasoning of the Mayukha thus (p. 352) : 

When therefore the Mayukha speaks of a 
woman’s nearest sapinda through her husband or 
through her father as the nearest sapinda whom 
we get as we enter the husband’s or the father’s 
family (kula), with the husband or the father as 
the door for entrance, the meaning is that for her 
nearest sapinda we must search for the husband’s 
or the father’s own sapinda. 

That interpretation which has been 
accepted by the Full Bench is binding on 
this Court. Although the competition there 
was not between the sister and the 
brother’s son, in relation to a married 
woman’s estate, the principle laid down 
must apply to the property of a woman 
married in the unapproved form as she is 
deemed a maiden continuing to belong to 
the father’s family : see 32 Bom 409.® We 
have therefore to decide the contest by 
reference to the nearness of the claimant 
to the father of the woman. In fixing the 
place of the woman’s sister or, in other 
words, the daughter of the father of the 
deceased the order according to the list of ' 
heirs in the compact series must be fol¬ 
lowed. The daughter according to that list 
is postponed to the son’s son, that is, the 
brother’s son of the deceased woman, whose 
position “as proposita is merged in the 
father." It has been argued that according 
to the Hindu Shastras proximity of relation¬ 
ship or propinquity is the governing factor, 
and that, applying that test to the succes¬ 
sion to stridhan property, the sister should 
be preferred being the nearest of kin to 
the deceased woman. It is also said that as 
in the scheme of succession to a married 
woman’s estate daughters in respect to cer- 
tain species of stridhan are preferred to son’s, 
a sister should be given preference to bro¬ 
thers and brothers' son. That reasoning 
in my opinion is obnoxious to the principle 
laid down by the Full Bench and would 
militate against the possibility of harmo¬ 
nizing the Mayukha with Mitakshara. The 
rule of harmony which has been recognized 
and generally followed in this Court is this 
(sec 32 Bom 300* at p. 301) : 

Where the Mitakshara is silent or obscure, the 
Court must, generally speaking, invoke the aid of 
the Vyavahara Mayukha to interpret it,^ and har¬ 
monize both the works, so far as that is reason- 
ably possible. 

The argument of Mr. Tbakor assumes 
that the woman should be regarded as a 
proposita independent of her father. But 
the theory of merger has been recognized 

8. Janglubai v. Jebha Appaji, (1906) 32 Bom 409 
=10 Bom L B 622. 


by the Full Bench in 36 Bom 339^ accord¬ 
ing to which “ the father is brought in as 
taking the place which the husband would 
have taken, if the marriage bad been in 
one of the approved or principal forms. " 
The rule of merger must prevail as against 
the normal rule of propinquity which would 
be applicable only on the assumption that 
the woman is an independent proposita 
who she is not. Of course in default of the 
sapindas of the father the blood relations 
of the woman herself treating her as the 
stock of descent would come in. That is 
the rule according to the Mitakshara {see 
37 Mad 293®) and it would be the same 
in the case of succession according to the 
Mayukha. As regards the precedence of 
female heirs to males in the same degree 
our Courts have restricted the application 
of the rule to the particular species of 
property to which female offspring are 
expressly named in the text as the rightful 
successors. The general rule of Hindu law 
according to which males are preferred to 
females has been always given effect to in 
regard to other kinds of property : see 17 
Bom 758.^® The conclusion that must emerge 
in my opinion from the above discussion is) 
that the sister should be postponed to thOj 
brother’s son in such a case. Accordinglyi' 
the plaintiffs would be preferentially en¬ 
titled to the estate of Bai Manek if her 
marriage was in an unapproved form. But 
as we hold that the marriage has not been 
proved to be in an unapproved form, the 
plaintiffs must fail. Therefore, the lower 
Court’s decree must be set aside, this appeal 
allowed and the plaintiffs’ suit dismissed 
with costs throughout. 

Maoklin J.—I agree that this appeal 
must be allowed and the suit be dismissed 
with costs throughout upon the merits. 
The question of law which was raised does 
not properly survive in view of our finding 
that the marriage is not proved to have 
been in an unapproved form ; and since it 
involves a question of considerable difficulty 
and a decision on it is not necessary for 
the determination of this case, I prefer to 
express no opinion upon it. 

N.s./b.K. Appeal allowed. 

9. Kanakammal V. Anantbamathi Ammal, (1916) 

2 A I K Mad 18=25 I C 901=37 Mad 293. 

10. Maniial Rewadat v. Bai Rewa, (1893) 17 Bom 
768. 
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Maneklal Kalidas Shah — Plainti ff — 

Appellant. 

V. 

Yorkshire Insurance Co. Ltd. — 

Defendants — Respondents. 

First Appeal No. 135 of 1934, Decided 
on 3rd February 1938, from decision of 
First Class Sub.Judge, Ahmedabad, in C. S. 
No. 1092 of 1931. 

(a) Fraud—Proof—Fraud imputed to person 
who is rich and in good position must be proved 
strictly. 

It is a serious thing to impute fraud to a person 
who is rich and in good position, and the Court 
must require the strictest proof of it. [P 164 C 2J 

(b) Insurance—Age—Proof of *— Correctness 
of age admitted by company cannotbe disputed 
unless admission procured by fraud—Burden of 
-establishing fraud is on company. 

Once the age is admitted by the insurance com. 
pany, there is no reason why they should not be 
held to be precluded from disputing the correctness 
of it unless the admission was procured by fraud. 
Where the age is not admitted, the burden of prov. 
ing the age initially would be on the person claim¬ 
ing under the assurance; but where the age is 
admitted, then on the principle under the Evidence 
Act that facts which are admitted need not be 
proved, it is for the company to prove that the 
admission of age was procured by fraud and that 
the representation as to age is untrue. Fraud, of 
course, vitiates even the most solemn transaction ; 
bnt if there is no fraud, there is no reason why the 
company should not be held bound by the repre. 
sentation made by them to the assured that they 
will not dispute the correctness of theage admitted 
by them : 20 Bom 99, Ref.; 25 Mad 183, Rel. on, 

[P 166 C 1] 

K. Khandalawalla, I. I. Chundrigar and 
D. V. Patel — for Appellant. 

H. C. Goyajee and N. H. C. Coyajee — 

for Respondents. 

Rangnekar J.—This is a suit by the 
appellant upon two policies of life insurance 
on the life of his mother Bai Kesar, widow 
of Kalidas Tejaji, to recover the assurance 
moneys payable under the said policies as 
iihe assignee thereof. The defendants raised 
several pleas, the most material of which 
are those contained in paras. 6 and 7 of the 
Written statement. The plea in para. 6 is 
in these terms: 

The defendants say that the said proposal and 
declaration and information purporting to be 
signed by the said Bai Kesar was not signed by her 
nor was the person produced if at all, before the 
medical examiner, the same individual as the said 
Bai Kesar. The defendants therefore submit that a 
perpetrated on the said company and 
' contract of assurance is null and void, 

^na that the defendants are not bound and liable 

!^y the moneys in respect of or under the said 
-contract of assurance. 
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It will be seen that sufficient particulars 
of the alleged fraud were here not given. 
But the defendants’ case is that Bai Kesar 
did not sign the proposal and the declara. 
tion and that on material occasions she was 
represented by a woman by name Kesar 
Anraj. The plea in para. 7 is to the effect 
that in the proposal and declaration untrue 
statements and misrepresentations were 
mode, namely (a) that Bai Kesar ordinarily 
enjoyed good health; (b) that she had not 
been ill; (o) that she had not suUered from 
disease or illness; (d) that she had no 
medical attendant; (e) statement as to age 
is untrue; and (f) that prior to the date of 
the proposal she was suffering from asthma 
and other ailments and had been treated 
for the same. The plea as to the statement 
in (b) and (c) was disposed of by the lower 
Court and need not here be referred to speci¬ 
fically. The plea as to the statement in (d) 
about the medical attendant as also that 
she suffered from ailments other than 
asthma in (f) have been now given up by 
the learned counsel of the respondents. The 
First Class Subordinate Judge of Ahmeda¬ 
bad accepted the defendants’ case in its 
entirety and dismissed the suit, and hence 
this appeal. There is no dispute that all 
things had happened which were necessary 
to entitle the plaintiff to recover. His title 
was disputed in the written statement but 
has been held established by the Judge and 
nob disputed before us. The question as to 
want of jurisdiction was answered against 
the defendants, and that finding is not 
challenged. 

The facts are as follows : The plaintiff is 
a well-to-do merchant of Ahmedabad hav¬ 
ing a fairly large business and is the only 
son of his parents. His father died in 1925, 
and although the learned Judge states that 
there is nothing to show if he had been 
insured during his lifetime in a large sum 
with the Oriental Insurance Company, the 
fact remains that the plaintiff stated it and 
the statement remains unchallenged. The 
home of the family has been in Ahmedabad 
for the last fifty to sixty years. There the 
plaintiff lived with Bai Kesar, his wife, and 
children. One of the plaintiff’s maternal un- 
cles, that is to say one of the brothers of Bai 
Kesar, had also been insured. The plaintiff 
himself has effected insurance on his own 
life in 1925 or 1926 to the extent of about 
Rs. 20,000 in several companies. On 13th 
July 1928, Bai Kesar submitted a proposal 
to the Bharat Insurance Company through 
their agent Hotilal for an insurance on her 
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life for Es. 2000. Query No. 3 in the pro- 
posal form, ’^vhich related to place and 
date of birth'’ is the only query materiah In 
ansvrer to it she stated that she ^vas bom 
at Yadli. District Jodhpur, on Samvat 194A 
Aso sud 5, 13th October 1885. and 'S^uld 
produce her horoscope. Bai Eesar afiBsed 
her thumb impression on the proposal, and 
the plaintiff signed it on her behalf, bhe 
yj&s medically examined by the company s 
doctor, one Dr. N. C. Mehta, in September 
1928. Then there ^vas her personal decla- 
ration before Dr. Mehta in -which her age 
next birth date inter alia was stated to be 
forty-two. She put her thumb mark on the 
personal declaration in the presence of Dr. 
Mehta. In describing her personal appear- 
ance in his confidential report he stated 
that there were two moles near the lower 
lip and that her weight -n-as 108 lbs. and 
height five feet four inches. He considered 
that the life was "average life. May be 
accepted at ordinary rate.” 

On 14th October 1928, the plaintiff’s 
mother submitted a proposal to the defen¬ 
dant company through Motilal who was also 
their sub-agent, for a policy on her life for 
a sum of Es. 5000. In this proposal, which 
was signed by her in the presence of Dr. 
Mehta, who also happened to be the medi- 
cal adviser of the defendant company, she 
stated that she was born at ^a61i, District 
Jodhpur on a4th October 1867, and her 
age next birth day was fortytwo; that she 
had been vaccinated and that she did not 
suffer from asthma or any disease of the 
lungs or habitual cough. In answer to the 
question "Do you ordinarily enjoy gocd 
health?.’’ she stated "Yes”. To the question 
"Who is your ordinary medical attendant?”, 
her answer was "None in particular . 
The declaration at the foot of the*proposal 
13 in the usual form, and inter alia pro- 
■vided that the proposal and declaration 
shall be the basis of the contract between 
her and the defendant company, and that 
jf any material information bad been with¬ 
held or any of the statements were not 
truly or fairly set forth, then the premiums 
paid to the company were to be forfeited 
and the contract of insurance \vas Dull 
void. The declaration was signed by Bai 
Keaar herself in the presence of Dr. Mehta. 

The proposal was forwarded by Jay anti- 
lal, the agent of the company, with a letter 
dated 14th October 1928, in which he 
stated that the proponent, i.e. Bai Kesar, 
was quite healthy. The letter contains the 
queries to be answered by the agent, and 


both he and the sub-agent Motilal stated 
that they were in the habit of seeing Bai 
Kesar frequently and considered her to be 
then in sound health and in her general 
appearance healthy, and that they recom¬ 
mended the case to the directors. Ex. 28, 
which is dated 20th October 1928, is a 
form of information which the medical exa¬ 
miner has to obtain from the applicant for 
a policy duly filled in. It is in two parts. 
The first contains certain questions to be 
answered by the applicant. In answer to 
the question what was the present and 
general state of her health, Bai Kesar stated 
that it was good. In answer to question 

6 (b) she stated that she had not suffered 
from habitual cough, blood spitting, asthma, 
pleurisy, pneumonia or any other affection 
of the lungs. Question 7 (a) was "Who 
have been your medical attendants?” and 
her answer was None in particular. 
There is nothing to show that questions in 

7 (b), (c) and (d) were put to Bai Kesar, 
and this is not denied. A declaration at the 
foot of this document signed by Bai Kesar 
stated that the answers given were true and 
that she had not withheld any important 
circumstances and that the declaration 
should be held to form a part of the pro¬ 
posal for assurance on her life made to the 
company. The declaration was signed by 
Bai Kesar presumably in the presence of 
Dr. Mehta. The second part of the docu- 
ment consists of the confidential report of 
the doctor in the form of questions and 
answers. In answer to the first question 
about general appearance Dr. Mehta stated 
that there were no physical peculiarities 
and that the appearance corresponded with 
the stated age. In answer to question 
"Special circumstances”, he stated that in 
his opinion she was of good constitution 
and free from disease. In the doctor’s opi¬ 
nion the life was average and might be 
accepted at ordinary rates. The usual 
friends’ reports were also sent to the 


Dmpany. .. . u* 

The defendants’ witness Fardunji m m& 

vidence states that after these papers were 
abmitted to the company and before the 
;sue of the policy, it was reported by 
ayantilal that a fresh proposal was made 
y Bai Kesar to increase the value of the 
olicy by another Es. 5000. and a question 
rose whether a fresh medical examination 
hould be held or not. The agent suggested 
hat fresh medical examination was un- 
ecessary as the new proposal was made 
yithin a month of the first proposal. 
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Thereupon in the proposal the amount was 
changed from Rs. 5000 to Rs. 10,000. In 
connexion with the new proposal to increase 
the amount of insurance, a declaration of 
unimpaired health had to be signed and 
that was done on 9th February 1929, pur. 
porting to be signed by Bai Kesar herself in 
the presence of the witness Nanalal. After 
compliance with the necessary requirements 
in this manner, the company accepted the 
proposal and issued two policies (Exs. 32 
and 33) dated 21st February 1929 and 
22nd November 1928. The policies are 
similar in terms and are very much in the 
usual form of such policies, the material 

part thereof being this ; 

Provided always (1) that the Proposal and De* 
claratioa and the answers mentioned in the said 
Schedule shall be held to form the basis of this 
contract and (2) that this Policy shall have the 
several privileges and shall be subject to the seve¬ 
ral conditions stated below or hereupon endorsed 
which are to be deemed part of the policy. 

The only condition which calls for notice 
is condition No. 9 : 

Proof of age. Proof satisfactory to the Directors 
of the date of birth of the life assured most bo 
furnished before any payment is demanded from 
the company under the policy. Should it be found 
at any time that the age of the life assured has 
been understated in the proposal the reduced 
amount assured by the Premium actually paid 
(with a corresponding deduction in respect of 
bonuses if any) will alone be payable on the hap¬ 
pening of the event or contingency described in 
the Schedule notwithstanding that prior to such 
happening the company may have had knowledge 
of such understatement. 

It appears from the evidence that some 
time after the issue of the policies Bai 
Kesar sent to the defendant company in 
Bombay her horoscope on which she had 
relied in the proposal in support of the proof 
of her age. It is not quite clear when it was 
sent, but it appears that it must have been 
sent some time before 7th May 1929, for on 
that date the company admitted the age to 
be correct and sent two certificates to Bai 
Kesar to that effect. The two certificates 
were in the form of two small slips pre¬ 
sumably intended to be attached to the two 
policies. It is well known that in some 
insurance companies it is the practice to 
endorse the admission of the age on the 
policies themselves and in others to issue 
mrtificates to be annexed to the policy 
itself as in this case. On 5th May 1929, 
and 11th March 1929, the J>olicie 3 (Exs. 32 
and 33) were assigned in favour of the 
plaintiff. The assignment was executed in 
Ahmedabad, that in respect of the first 
policy (Ex. 32) in the presence of Chunilal 
and in respect of the second policy (Ex. 33) 


in the presence of a witness called Sunder- 
lal. On 6bh March 1930 another proposal 
for an insurance of Rs. 5000 was made 
by Bai Kesar to the defendant company 
(Ex. 49). It is signed by Bai Kesar and 
the other necessary documents were fur¬ 
nished. She was examined by Dr. Mehta 
and the form of information was signed by 
her before him but it was undated. The 
doctor signed his report but that too was 
undated. The life was stated to bo average 
and was recommended for acceptance at 
ordinary rates. After the papers were sent 
to the head ofl&ce, the agent on 2l8t March 
1930 wrote to the company stating that 
the medical report was incomplete and 
therefore should be returned for comple¬ 
tion. According to the learned Judge, upon 
the receipt of these papers the defendant 
company’s suspicions were aroused. In my 
opinion there is no foundation for this 
remark. There is no evidence to show that 
at this time there was any suspicion in the 
mind of the defendant company about any 
fraud being practised on them and on the 
other hand Fardunji’s evidence is to the 
contrary. The company asked their agent 
to get Bai Kesar examined by the Civil 
Surgeon of Ahmedabad. But nothing further 
was done in the matter and the history of 
this particular transaction does not appear 
to be material. 

The Bharat policy had about this time 
lapsed. Bai Kesar however applied to the 
company to have it renewed. Under their 
rules lapsed policy can only be renewed 
within twelve months without any medical 
examination, but as the application made 
was beyond this period, the company asked 
her to pay a certain additional amount and 
to send a medical certificate of the Assistant 
Surgeon of Ahmedabad. The evidence shows 
that shortly after this she fell ill and never 
recovered from that illness. She died on 
29th November 1930. The certificate of 
death stated that her age was 43 and she 
had died of fever. After the death of his 
mother, the plaintiff as the assignee of the 
policies called upon the defendant company 
to pay to him the amount due in respect 
of the policies with the bonus accrued due 
thereon. Correspondence ensued in the 
course of which the company called upon 
the plaintiff to produce the horoscope of 
Bai Kesar, although as stated above the 
horoscope had been examined by them and 
they had admitted the age. The plaintiff 
wrote back to say that he had not the 
horoscope with him and ha would try to 
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search for it, and ultimately he reported 
that he was unahle to find it. The com¬ 
pany in the meanwhile was making inquiries 
in the matter through one Cooper who was 
always employed hy the company in con¬ 
nection with work of this character and 
remunerated by fcbem. They also wrote to 
Dr. Mehta about it on 6th March 1931. and 
in answer to some questions put to hioQ ho 
stated that he had known Bai Kesar since 
1928 when she was introduced to him by 
the agent. He further stated that she was 
examined by him in his dispensary, and 
that the necessary signatures on the pro¬ 
posal and medical forms were made in his 
presence and the same were attested by 
him. He then stated that he and Motilal 
were fully satisfied about her identity, and 
that the person of the name of Bai Kesar 
examined by him for the Bharat Insurance 
Company, Limited, was the same person 
that was examined by him 'for the defen¬ 
dant company. Then he was asked: “Had 
you any further occasion to meet Bai Kesar 
subsequently to the two examinations?” and 
he answered. 

Yes, I ^as twice or thrice called by Mr. Manek- 
lal son of the deceased, for medical advice in case 
of bis wife and child and hence I had the occasion 
to see Bai Kesar at his place. 

This last statement is borne out by his 
evidence in Court (see vernacular deposi¬ 
tion). These facts are not in dispute, and it 
is upon these facts that some of the ques¬ 
tions which we have to decide arise. In 
my opinion, and with respect to the learned 
Judge, a perusal of his judgment shows that 
he allowed himself to be influenced by 
irrelevant considerations and in some in¬ 
stances his remarks are not warranted by the 
evidence. However, having regard to the 
fair attitude taken by the learned counsel 
for the respondents, it is not necessary to 
discuss the judgment. It is clear that the 
whole burden of showing that the repre- 
sentations made by Bai Kesar were false 
and that a fraud was practised on the com¬ 
pany is on the latter. The only question is 
whether the burden was discharged. The 
question whether the policies were effect^ 
by the plaintiff on his mother s life for his 
benefit and whether he paid the premia on 
them is hardly of importance The plaintiff 
was the only child of Bai Kesar and lived 
with her, and it is not unusual having 
regard to the class to which the parties 
belonged that the son would pay the 
premia. The plaintiff s evidence however is 
that although he paid the premium from 
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time to time, he debited the amount in a 
new account in his books. The books were 
not challenged. The mere fact that there 
was a deposit account to the credit of Bai 
Kesar and this amount was not there 
debited, does not seem to me to be material. 
The question as to whether there was any 
necessity for Bai Kesar to insure herself 
and, as held by the Judge, that a policy of 
Es. 2000 was sufficient, is in my opinion 
irrelevant. It is a serious thing to impute] 
fraud to a person who was, as held by the 
Judge, rich and in good position, and the 
Court must require the strictest proof of it. 
One other circumstance to which the Judge 
seems to have attached some importance is 
that as stated by Fardunji the company 
does not insure female lives over 45 years, 
but the prospectus shows they do so at 
least in certain cases, and the fact remains 
that in this case Bai Kesar’s life was 
accepted by them. It may be stated here 
that no attempt was made to examine 
either Jayantilal or Cooper, although the 
latter was present in Court throughout the 
case, and in the cross.examination of one 
of the defendants’ witnesses it was sug¬ 
gested that Cooper had tried to collect false 
evidence. 

Mr. Coyajee relies on statements lo 
answer to the questions as to whether (1/ 
Bai Kesar had asthma ; (2) whether she 
ordinarily enjoyed good health ; (3) as to 
her age, and further relies on (4) the alleged 
fraud. He gives up the case as to her state¬ 
ment as to medical attendants as also tM 
case that the admission of age was obtained 
by fraud. Before dealing with these matters, 
the question arises whether on the facts o 
this case it is open to the defendant com¬ 
pany to raise the contention that the rep^* 
sentation as to age made by Bai Kesar in 
the proposal form, which formed part of 
the policy and therefore became an essential 
term of the contract, is incorrect. On the 
printed form of proposal there is a note in 
the margin which inter alia says that it w 
recommended that proof of age should be 
furnished at once in order that the age m»y 
be admitted at once. That note is in accord¬ 
ance with the practice generally adopted in 
this respect by insurance companiM. 
following observations are made in In® 
Law of Life Assurance” by Banyan at p. 

A usual condition requires evidence t^t *“® 
is correctly stated in the declaration to b® 
some time before payment of the ^ . 

that fact shall have been prenoasly «tablis^bea . 
in which case the same will be admitted by 
indorsement on the policy. 
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Theo the learned author points out that 
difficulties are likely to arise iC this course 
is not adopted, and as time goes on, chances 
are that the evidence may not be available 
when the payment of the sum assured 
becomes due. Then the author says : 

It often happens, too, that persons make mis¬ 
takes as to their age, which on reconsideration, 
and after search for the evidence of the facts, they 
would be able to rectify. When the mistake occurs, 
it is usual lor the office not to declare the policy 
forfeited, but to deduct from the sum assured the 
amount of the premiums underpaid, with interest 
thereon to the time of the death. 

Then the learned author further observes: 

A mode of adjusting the claim, when the mis¬ 
statement was unintentional, is to declare the 
policy good for suob a sum as would have been 
insured at the real ago by the premium actually 
paid. 

It is somewhat in accordance with these 
observations that condition No. 9 in the 
policy was inserted by the company, and it 
is admitted by Fardunji that this condition 
was inserted in the policies of the company 
to condone a bona fide mistake as regards 
birth date. Then at page 106 the learned 
author observes as follows : 

To prevent a possible dispute, proof should be 
given at the time when the policy is issued as to 
such facts as are susceptible of it—as for example 
as to the age of the assured—and their correctness 
admitted by indorsement upon the policy. This 
having been done, no question could arise, unless 
fraud bad been used to obtain the admission. 

Apart from these observations, it seems 
to me that once the age is admitted by the 
insurance company, there is no reason why 
they should not be held to be precluded 
from disputing the correctness of it unless 
the admission was procured by fraud. 
Where the age is not admitted, the burden 
of proving the age initially would be on the 
person claiming under the assurance; but 
{where the age is admitted, then on the 
principle under the Evidence Act that facts 
which are admitted need not be proved, it 
jis for the company to prove that the 
admission of age was procured by fraud 
land that the representation as to age is 
[untrue. Fraud, of course, vitiates even the 
jmost solemn transaction; but if there is no 
kraud, there is no reason why the company 
should not be held bound by the represen. 
bation made by them to the assured that 
they will not dispute the correctness of 
the age admitted by them. The case that 
admission of age was procured by fraud is 
now given up. The point has not come 
fl pecifically for decision, but in 20 Bum 99,^ 

1* Oriental Government Security Life Aesurance 
Co. Ltd., V. Barat Chandra Ohatterjl, UbS6) 
30 Bum 99. 


it was observed by Sir Charles Farnin 

(page 102); . . . . 

If the evidence been given in tho, lifetime of 
the assured, and an admission of age is attached 
to the policy, no further proof will bo needed, and 
the onus of disputing the ago will bo thrown on 
the Company; but in the absence of such evidence- 
and of such admission, it lies, we think, upon 
those claiming upon tbo policy by reasonable proof 
to satisfy the Court as to the age of tho assured. 

These observations wore considered by 
that eminent Judge, Bhashyam Ayyangar J. 
in 25 Mad 183,^ and, if I may say so res¬ 
pectfully, I am in entire agreement with 
what the learned Judge says. This is what 
he observes after referring to the view’ 
taken by Sir Charles Farran (p. 204) : 

With all doforouco to Farran J., I am unable to 
concur in tho view taken by him in the above caso 
that tho effect of siit-b admission (under S. 58. 
Evidence Act) will only be “that the onus of dis¬ 
puting (disproving) tho ago will bo thrown on the 
Company (p. 102). Nor am I able to agree in the 
view taken by that learned Judge that, uotwith- 
stauding the saving clause (contained in the pros* 
pectus which was incorporated in the policy bn 
which the said case was based) to the effect that 
policies held by parties on their own life are indis¬ 
putable on any ground whatsoever except fraud-— 
a clause which has been deleted from a later pros¬ 
pectus of the same company, which is the ono 
incorporated into the policy on which the present 
suit is brought—a person claiming under such 
policy is not relieved from the burden of giving 
proof of the ago of the assured, but that the legal 
effect of such saving clause would only be to relieve 
the assured from the consequences of an innocent 
misrepresentation as to his age which would other¬ 
wise ensue under the strict terms of the contract. 
If age bad been admitted in writing by tho com¬ 
pany after being satisfied with the proof furnished 
by the assured, not only would the person claiming 
under the policy bo relieved from tbo necessity of 
proving the age in an action brought oo thepolicy, 
but tbo company also would be precluded from 
producing, as of right, evidence to disprove the ago 
as admitt^. If however tho Court is satisfied that 
the admission has been obtained by fraud or that 
there is other good and sufficient cause, it will bo 
in its discretion, under the Proviso to S. 58, Evi¬ 
dence Act, to require tho fact to be proved other¬ 
wise than by such admission. 

Issue 4 was raised by the learned Judge 
as he seems to be of the opinion that it 
arose under para. 5 of the written state, 
ment. It may be pointed out that the issue 
did not arise upon the pleadings. All that 
is staled in para. 5 is that the defendants 
did not admit the genuineness of the horo¬ 
scope. which in other words means that 
they put the plaintiff to its strict proof. It 
is true that they further alleged that they 
acted upon the faith of the horoscope and 
also upon the faith of the representations ‘ 

2. Oriental Government Security Life Assurance 
Co. Ltd., V. Narabimha Chari, (1902) 25 Mad 
183=11 M L J 379. 
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and answers made by Bai Kesar, bufc how 
the representations and answers made by 
Bai Kesar, apart from the horoscope, would 
influence the defendant company in accept¬ 
ing her age is rather difficult to compre¬ 
hend. (After discussing evidence bearing 
on the age of Bai Kesar, the judgment con¬ 
tinued :) The burden of proving that the 
age was false, and when the horoscope was 
ultimately put in, the burden of showing 
that it was not genuine, was on the defen¬ 
dants, they having once accepted it as 
genuine, and they have not discharged that 
burden. I think therefore the defendant 
company have failed to prove that the 
representation as to age made by Bai Kesar 
in the proposal was untrue to her own 
knowledge. (The judgment dealt with other 
points arising in the case and concluded:) 
In my opinion, on a careful consideration 
of the evidence and the probabilities in the 
case, the defendants have failed to establish 
the alleged fraud, and it is not necessary 
to consider the question whether the plain¬ 
tiff was a party to it. But assuming that 
there was a fraud, there is no evidence to 
show that he was a party to it. The case 
that he was a party to the fraud rests on 
mere suspicion, but mere suspicion is not 
enough, and on this question also our con¬ 
clusion must be against the defendant 
company. I have already referred to Cl. 9 
of the policy, and if it had been necessary 
to express our conclusion on the evidence, 
we should have held that in any case he 
would have been entitled to the benefit of 
that clause. In the result the appeal must 
be allowed and the decree made by the 
lower Court set aside. There will be a de¬ 
cree in favour of the plaintiff for Es. 10,220 
with interest at 6 per cent, per annum 
thereon from the date of suit till judgment, 
and costs and interest on judgment at 6 
per cent, till payment. .Two pleaders' fees 
allowed both here and in the lower Court. 

N. J« Wadia J. — The defendant com¬ 
pany contended that they were entitled to 
avoid the contract of assurance on three 
grounds: that the age of the assured Bai 
Kesar had been wrongly stated in the pro¬ 
posal and in the declaration before the 
doctor; that untrue statements had been 
made with regard to the state of her health; 
and that the real person insured, Bai 
Kesar, had not been produced before the 
doctor for medical examination and that 
in her place one Kesar Anraji had been 
produced. The allegations made amount to 
fraud of a very serious kind and very 


strong evidence would be necessary to 
establish the defendants’ case, especially 
when the admitted circumstances of the 
plaintiff’s family are taken into considera¬ 
tion. The learned Judge has found, and 
the fact is not disputed, that the plaintiff 
is a substantial man doing different kinds 
of business and with a good income. He is 
the only son of his parents and was not in 
any financial difficulties at the time when 
the insurance on his mother’s life, which 
is the subject-matter of this appeal, was 
effected. The defendants have in my opi¬ 
nion failed to substantiate any of the three 
charges which they have made against the 
plaintiff. (The judgment dealt at length 
with the evidence in the case and con¬ 
cluded.) I agree therefore that the defen¬ 
dants have failed to show that there are 
any grounds on which they would be justi¬ 
fied in considering the policies as null and 
void. The appeal must therefore be allowed 
and a decree made in favour of the plaintiff. 

n.s./r.k. Appeal allowed. 
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FULL BENCH 

Beaumont C. J., Rangnekak and 
N. J. Wadia JJ. 

Sahebgouda Ningappa Patil — 

Defendant — Appellant. 

V. 

Shiddangouda Ningappa Patil and 
another — Plaintiffs — Respondents. 

First Appeal No. 12 of 1937, Decided 
on 16th November 1938, from decision of 
Sub-Judge, First Class, Bijapur, in C. S. 
No. 428 of 1935. 

(a) Hindu Law—Adoption —~ Legitimate son 
born after adoption ~ Adopted ton gets one* 
bftb share in father** estate. 

In Western India both in the districts governed 
by the Mitakshara and those specially nnder the 
authority of Vyavahara Mayukha, the right of the 
adopted son, where there is a legitimate son bom 
after the adoption, extends only to a fifth share 
of the father’s estate on the principle that the 
adopted son takes a fourth of the legitimate son’s 
share ; 17 Bom 100, Foil. [P 16T 0 2] 

^ (b) Hindu Law—Impartible estate—^Suc¬ 
cession—Legitimate son bom after adoption is 
entitled to succeed to watan property to the 
exclusion of adopted son. 

An adopted son cannot succeed to an impartible 

estate when there is a natural bom son. 

[P 168 C 2] 

Where a person holding a patilki watan adopts a 
son and a legitimate son is also bom to him aliet 
the adoption, the legitimate son being entitled to 
the honour of primogeniture and precedence ana 
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<the adopted son being considered a younger brother, 
-the legitimate son is entitled to succeed to the 
watan property to the exclusion of the adopted 
eon '.AIR 1918 P G 193 find AIR 1917 Cal 
^7S, Ref.; 17 Mad 422, ReL on. (P 168 0 2; 

P 169 0 1] 

K. G. Ditar and N, S. Anikhindi — 

for Appellant. 

G. R. Madbhavi and K. R. Bengeri — 

for Respondents. 

N. J. Wadia J. — This appeal raises a 
very interesting question of Hindu law as 
regards the rights of an adopted son and 
after-born natural sons with regard to im¬ 
partible property. One Ningappa Bandeppa 
Patil adopted the defendant Sahebgouda as 
his son in 1920. A registered adoption deed 
was passed, and as Ningappa was a watan- 
dar patil, the adoption was duly reported 
to the revenue authorities as required by 
Sec. 34, Bombay Hereditary Ofi&ces Act. 
After the defendant’s adoption, two sons, 
Shiddangauda and Basappa, were born to 
Ningappa. They are the plaintiffs in the 
suit. Ningappa died in April 1931. The 
property which he left behind him con¬ 
sisted of some lands, houses and moveable 
property at Algur and an eight-anna share 
in the patilki watan. On his death the 
name of the adopted son was entered in 
th& watan register in spite of the protests 
of Girjabai, the mother of the minor plain¬ 
tiffs. Then the plaintiffs through their 
guardian brought a suit for a declaration 
that they were the sole heirs to the pro¬ 
perty of their deceased father or, in the 
alternative, if the defendant was held to be 
an adopted son, that they were entitled to 
oight-ninths and the defendant to one-ninth 
of the moveable and immovable property, 
and that plaintiff 1 was exclusively entitled 
to the eight-anna share in the patilki 
watan. At the trial the plaintiffs admitted 
the defendant's adoption and the defendant 
admitted that the plaintiffs were the legiti- 
^ate sons of Ningappa. The learned Judge 
decreed the suit in favour of the plaintiffs 
holding that they were entitled to eight- 
ninths of the property, and that the natural 
eons being a superior class of heirs, plain¬ 
tiff 1 was exclusively entitled to the patilki 
watan according to the rule of lineal pri¬ 
mogeniture prescribed by Sec. 36, Bombay 
Hereditary Offices Act. Against that decree 
the defendant has appealed. 

The finding of the learned Judge that 
the defendant is entitled to only one-ninth 
share in the partible property both move- 
able and immovable is not challenged before 
ns. That finding is based on the text of 


Vasishtha that when a sou has boon 
adopted, if a legitimate son is afterwards 
born, the son given shares a fourth part.” 
The text is capible of different interpreta- 
tioQs, but in 17 Bom 100^ it was held by 
Sargent C. J. and Telang J., upon a review 
of all the authorities, that in Western India 
both'in the Districts governed by the Mita-' 
kshara and those specially under the 
authority of the Vyavahara Mayukha, the 
right of the adopted son, whore there is one 
legitimate son born after the adoption, ex¬ 
tends only to a fifth share of the father’s 
estate on the principle that the adopted son 
takes a fourth of the legitimate son’s share. 

The point which has been argued before 
us, and which is the only point in the ap¬ 
peal, is about the right to succeed to the 
impartible property, the eight.anna share 
in the patilki watan. S. 36, Bombay Here¬ 
ditary Offices Act, provides that when any 
representative watandardies, it shall be the 
duty of the Collector to register the name 
of the person appearing to be the nearest 
heir of such watandar as representative 
watandar in place of the deceased watandar, 
and that in determining who is the nearest 
heir for the purpose of the Section the rule 
of lineal primogeniture shall be presumed 
to prevail in the watan family. The ques¬ 
tion is whether the defendant or plaintiff 1 
is the nearest heir according to the rule of 
lineal primogeniture. Our attention has not 
been drawn to any decided case in which 
the question has been considered. On behalf 
of the appellant stress is laid on the well 
established principle that the rights of an 
adopted son, unless curtailed by express 
texts, are in every respect the same as those 
of a natural born son: 46 I A 97.^ The text 
of Vasishtha to which reference has been 
made contains however an express curtail¬ 
ment of the rights of an adopted son where 
there is an after-born natural son. In 43 
Cal 944,® where the contest was between 
an adopted son and an after-born natural 
son as regards the stridhan of their step¬ 
mother, Mookerjee J. in discussing this text 
of Vasishtha observed that it referred only 
to the estate of the adoptive father and that 
it should be strictly construed and should 
not be extended to cases not comprised 
within its letter and beyond its true spirit. 

1. Giriapa v. Nlogapa, (1892) 17 Bom 100. 

2. Fratapsing Shivsiog v. Agarsingji Baisiagji, 

(1918) 5 A I R P 0 192=50 I 0 457=43 Bom 

778=46 I A 97 (P C). 

3. Qongadhar Bogla v. Hira Lai Bogla, (1917) 4 

A I R Cal 675 =34 I 0 10 = 48 Cal 914 == 23 

C L J 372=20 C W N 489. 
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In fcho case before us the dispute however 
does relate to the estate of the adoptive 
father. If the share in the patilki watan 
had been partible, defendant would have 
got a one.ninth share. The question is whe¬ 
ther by reason of its being impartible the 
defendant is entitled to take the whole of 
it to the exclusion of plaintiff 1. Can it be 
said that the adopted son and an after-born 
natural son rank as equal heirs to the 
estate of the adoptive father? There is no 
text directly dealing with the rights of an 
adopted son and an after-born natural son 
to impartible property. Our attention has 
been drawn to a decision of the Madras 
High Court in 17 Mad 422,* in which the 
question has been discussed. The case rela¬ 
ted to succession to impartible property and 
was between sons born of mothers of the 
same caste but of different classes therein, 
and it was held that the right of a junior 
son by a 6rst married wife, if she be of 
higher class, is superior to that of an elder 
son of a wife of a lower class. After observ¬ 
ing that the view taken was in accordance 
with the analogies of general Hindu law as 
applied to partible property the learned 
Judges proceeded to consider what rule was 
.suggested by analogy first to the existing 
Hindu law of inheritance and next to the 
Hindu law as it existed in early times 
when primogeniture conferred by the gene¬ 
ral law certain special rights and privileges. 
They considered the cases in which the 
rival claimants are a legitimate junior son 
and an illegitimate senior son or an after, 
born son and an adopted son. Dealing with 
the latter case they said (page 434) : 

Turniug to the case of a disputed succession to 
an impartible estate in which the rival claimants 
are an adopted son and the after>born legitinsate 
eon, it is slated in Dattaka Cbandrika, S. V. 82, 
that amoDg Sudras, they take equal shares in 
partible property. But the succession to imparti. 
ble property, nevertheless, devolves on the after- 
born son in preference to the adopted son, the 
reason being that the adopted son is a sub.stituto 
for the aurasa son, and that, when the latter 
comes into existence, he excludes the substitute. 

This is the second exception to the general rule 
under which of two sons who may entitled to 
share alike in partible property, one is the princi¬ 
pal or primary and the other as a mere substitute 
is a secondary son, and as such, excluded by the 
other, though his junior in years, from succession 
to impartible property. The succession of a legiti¬ 
mate son to an impartible estate in preference to 
an illegitimate son. and an after-born son in pre¬ 
ference to an adopted son does not rest on mere 
inference. In Dattaka Cbandrika, S. V. 26. a vedic 
text is referred to as ordaining that Kings shall 

4. Bamasami Kamaya Kaik v. Sundaralingasami 
Kam4ya I^aik, (1894) 17 Mad 4x2. 


not appoint to the empire any of the twelve des¬ 
criptions of sons which included also the adopted' 
son and the son of a female slave, when a legiti¬ 
mate son existed. 

This case went up in appeal to the Privy 
Council, but the decision of their Lordships 
affirming that of the High Court was based 
upon the concurrent findings of the High 
Court and the trial Court that there was a 
valid custom prevailing among the Kum- 
bla zamindars whereby the son of a senior 
wife has a prior right of succession to a 
son by a junior wife although the latter 
may be the elder son. The view of the 
Madras High Court in Bamasamt s case* 
has been referred to by Mayne, Hindu Law, 
Edn. 10, p. 262. Gour in his Hindu Code, 
Edn. 4, Sec. 63, p. 259, says with regard to 
the limitation of the rights of an adopted 
son in favour of an after-born natural son : 

Except in the case of a Shudra, the rights of an 
adopted son are, on the birth of an aurasa son, 
limited as follows : — He loses all rights to the 
performance of religious ceremonies; be is not 
entitled to succeed to an impartible estate in pro- 
fcroDce to the aurasa son; his right of inheritance, 
in other cases, is reduced to a fourth share of the 
natural son. 

The same view has been expressed in 
West and Buhler’s Digest of Hindu Law, 
Edn. 4, page 1045. Ghose in bis "Law of 
Impartible Property” (Tagore Xjaw Lec¬ 
tures, 1904), page 188, says : 

It is also a rule of Hindu law and the rule has 
been affirmed by a decision in Madras that tbe^ 
adopted son (though he can succeed like an aurasai 
sou) cannot succeed to an impartible estate wbenj 
there is an (after-born) aurasa son (or any direct 
male descendant). 

The Madras decision referred to is that 
in 17 Mad 422,* Steeloin his "Law and Cus¬ 
toms of Hindu Castes within the Dekhan 
Provinces, subject to the Presidency of 
Bombay” says (p. 186) that in the case ofj 
son being born aher one has been adopted,| 
the natural born son would be entitled tO: 
the honour of primogeniture (Burepuna)! 
and precedence (Man Pan), the adopted son 
being considered as a younger brother. The 
principle underlying the text of Vasishtha 
which gives the adopted son only one- 
fourth share of the aurasa son implies that 
the adopted son, who is treated only as a 
substitute for an aurasa son, becomes on 
the birth of an aurasa son an inferior 
class of heir and must as such give place 
to the natural son where succession to 
impartible property is involved. The view 
taken by us is supported by the Madras 
decision to which reference has been made, 
by the opinions of several authorities on 
Hindu law, and by the custom prevailing 
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in this Presidency. The learned Subordi. 
Date Judge has in our opinion rightly held 
that plaintiff 1 is esolusively entitled to 
the eight anna share in the patilki watan. 
The appeal is dismissed with costs. 
K.S./r.k. Appeal dismissed. 
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Macklin and Wassoodew JJ. 

Bamsing Bhagiratha Navle and others 

— Defendants — Appellants. 

V. 

Fakira Bamsing Navle — Plaintiff — 

Respondent. 

Second Appeal No. 225 of 1937, Decided 
on 9th September 1938, from decision of 
Dist. Judge. Nasik, in Appeal No. 293 of 
1935. 

Hindu Law—Partition->Sutt by minor — In- 
•titution of suit by minor does not ipso facto 
effect severance in joint status — But if decree 
is passed in suit, severance takes effect from 
date of suit — Consequently, if discretion of 
Court in decreeing suit is properly exercised, 
niinor*s share is not liable to decrease by birth 
of member subsequent to date of suit. 

Altbongh the institution of a suit for partition 
by a Hindu minor through his next friend does 
not ipso facto effect a severance of the joint status, 
yet, \i a decree is passed in that suit, the severance 
in estate must take effect from the date of the suit. 
In other words, the minor’s suit effects a qualified 
severance in the sense that it is subject to the 
decree of the Court. Consequently, where the dis¬ 
cretion of the Court is properly exercised, the 
minor's share is not liable to decrease by the birth 
of a member subsequent to the date of the suit. 
The date of the filing of the plaint must be looked 
Upon as the date of effecting a severance if a decree 
for partition is passed in the suit : A J ft 19li5 
Mad 717; AIR 1927 Mad 801; AI R 2933 Mad 
890 (F B) and 31 B 'Vi 373 (P C), Foil. ; A J R 
1928 Mad 379 ; AIR 1918 Pat 91 ; A I R 1935 
Pat 275 (F B) and AIR 1935 Pat 275 Ref.; 
AIR 1920 A I 116 (F B) ; AI R 1936 Lah 504 
and AIR 1926 Sind 216 Expl. ; Case lam dis* 
ottssed, tP 171 C 1 ; P 173 0 2) 

P. V. Kane — for Appellants. 

L. P Pendse — for Bespondents Nos. 1 
and 2. 

Wassoodew J. —This is a second appeal 
from the decision of the District Judge of 
Nasik. The suit wae originally instituted 
by a Hindu minor through his next friend 
sgainst bis father, defendant I, and grand, 
mother for partition of the joint family 
property. The parties are Beldars, that is, 
stone-cutters. Their property, the subject- 
matter of the suit, consisted of two houses 
St Nasik and a third house at Poona, 
certain ornaments and donkeys used for 


carrying stone. Although at one time the 
nature of the property was disputed by the 
father who maiDtained that a greater part 
of it was his self-acquisition, there is no 
controversy in that respect in this appeal 
as the Courts below have held that it is 
the joint ancestral property of the parties, 
and that finding being one of fact is con¬ 
clusive in second appeal. Tho mother and 
the step-mother were not impleaded at 
first. The former had merely acted as the 
plaintiff’s next friend. Notwithstanding 
that defect the trial Court passed a decree 
for partition of the plaintiff’s share. In 
appeal by agreement of the parties, the 
case was remanded for a de novo trial after 
impleading the mother and the step-mother. 
They were impleaded along with a sister 
and also a step-brother born after tho suit. 
The learned trial Judge after hearing the 
newly added defendants has passed a decree 
in favour of the plaintiff allotting to him a 
share equal to that given to his father and 
the two mothers. The step brother, defen. 
dant 7, was refused a share in the family 
property. One of the contentions of the 
father, that some properties were improved 
by him after raising a loan on the security 
thereof after the suit and that therefore the 
plaintiff was liable to contribute towards 
that debt, was negatived. The plaintiff was 
given one-fourth share in all the properties 
and ornaments, and the animals of the 
family used in the trade. The order of 
costs was as follows : 

DefendaDt 1 do pay plaintiff's costs and defeo- 
dant 4*8 costs incurred in tbe^e proceedings after 
remand and bear bis own costs. Costs of defen¬ 
dants 3 and 4 to come out of tbe e>tato. . . Having 
regard to the Appellate Court's order on tho point 
of costs 1 direct that the costs of defendant 2 
incurred prior to the remand do come out of the 
estate. He should bear the rest of his costs if any 
after remand. 

The decree also made provision for the 
maintenance and residence of tbe grand- 
mother and the sister of tbe plaintiff, two 
rooms being set apart for each—tbe grand¬ 
mother being allowed to continue in posses¬ 
sion of those rooms for life, and the sister 
until her marriage. Against that decree tbe 
father and tbe step-mother of tbe plaintiff 
filed an appeal to tbe District Court at 
Nasik. That Court confirmed the decree of 
the trial Court, and dismissed the appeal 
with costs. Against that decree this second 
appeal has been filed by tbe father and 
step-brother. Mr. Kane for the appellants 
has conceded that both the mother and 
step.mother of the plaintiff are entitled to 
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a share equal to that of the plaintiff and 
his father. But his main object is to estab¬ 
lish that the step-brother, born after the 
institution of the suit for partition but 
before the decree, is entitled to a share in 
the family property equal to that of the 
plaintiff. The learned trial Judge held that 
as the step-brother -was born during the 
pendency of the suit he was not entitled to 
a share in the family property. The learned 
District Judge in appeal upheld that view 
relying upon 48 Mad 465.^ 

Mr. Kane’s argument is that the institu¬ 
tion of a suit for partition on behalf of a 
Ilindu minor by his next friend does not 
effect a severance of interest from the date 
of the hling of the plaint, that, inasmuch 
as partition cannot be demanded on behalf 
of the minor as of right, the decree being 
entirely within the discretion of the Court 
to be passed if the circumstances disclose a 
benefit to the minor from partition, the 
minor must continue till the decree a 
member of the coparcenary, there being no 
alternative state conceivable till then, and 
that therefore severance must take place 
from the date of the decree for partition. 
It has been conceded that as soon as sever, 
ance takes place, the minor’s share is not 
liable to decrease by the birth thereafter 
of other coparceners. Mr. Ivane has laid 
stress on the point that it is for the minor’s 
benefit to continue to be a coparcener and 
take the chance of augmentation of his 
share by casualties in the family. That 
argument which cuts both ways could 
always be urged with a degree of plausibi. 
lity against the minor ever securing a divi¬ 
sion. It is now well settled that a clear 
expression of intention to become divided 
made by any adult coparcener and com. 
municated to the other members of the 
family effects a severance of the joint 
status — see 35 All 80.^ Following that 
decision it has been held that the filing of 
a plaint by an adult Hindu coparcener 
claiming partition is tantamount to an un¬ 
ambiguous and unequivocal expression of 
an intention on the part of the plaintiff to 
separate —see 43 Cal 1031® and 39 Mad 

1. KrishnaswamiThevan v.PulukuruppaThevan. 

(1925) 12 A I R Mad 717 = 88 I C 424 = 48 
Mad 465=43 M L J 354. 

2. Suraj Naraio v. Iqbal Narain, (1913) 35 All 80 

=18 I C 80 = 40 I A 40 = 16 0 C 129 = 11 
A li J 172 (P C). 

3. Girja Bai v. Sadashiv Dhundiraj, (1916) 3 

A I R P C 104=37 I C 321=43 Cal 1031=43 
I A 151=12 N L R 113 (P C). 


159.'* That view was confirmed by the 
decision of the Privy Council in 39 All 
496,® where it was observed that (p. 498): 

A decree may be necessary for working out the 
result of the severance and for allotting definite 
shares, but the status of the plaintiff as^ separate 
in estate is brought about by his assertion of his 
right to separate, whether be obtains a conse¬ 
quential judgment or not. 

That may now be regarded as settled 
law with regard to a major coparcener in¬ 
stituting a suit for partition of his share 
in the ancestral property. The question is 
whether the same effect must follow if a 
minor coparcener institutes a suit for parti¬ 
tion through bis next friend. There is no 
authority of this Court directly bearing on 
the point and there is considerable diver¬ 
gence of judicial opinion in India on the 
subject. The only ruling of this Court to 
which reference was made in argument 
was 36 Bom L R 738.® There a suit for 
partition was instituted on behalf of a 
minor coparcener. But before it could 
mature into a decree, it was withdrawn 
without proper leave of the Court. The 
minor died subsequently whilst still a 
minor, and thereafter his son and brother 
instituted another suit on various causes of 
action for redemption and possession and 
setting aside the trusts created by the 
father. Upon a hypothetical argument as 
to the probable effect of the illegal with- 
drawal Divatia J. thought that if the with¬ 
drawal was illegal and the suit therefore 
treated as pending, it could be regarded 
as having abated on the authority in 41 
Mad 442.^ There is no reference to that 
argument in the concurring judgment of 
Murphy J. and it seems it was not nec^‘ 
sary to decide that point for determination 
of the claim. 


The case in 41 Mad 442^ is the earlieat 
reported case of the Madras High Court 
on the point. There the question of the 
effect of a minor’s suit on his status was 
discussed in connexion with the right of the 
legal representative of the minor to con¬ 
tinue the suit after the minor plaintiffs 
death, he having died after the institution 


4. Boondararajan v. Arunachalam Ohetty, 

3 A I R Mad 1170=33 I C 858=39 Mad 15. 

=29 M L J 816 (F B). ^ , r n 

5. Kawal Nain v. Budh Singh. (1917) 4 A I K 

P C 39=40 I C 286=39 All 496=44 I A 159 

6. cLotiibhai V. Dadabhai, (1935) 22 A I B Bom 

64=152 I C 715=36 Bom L B 738. _ 

7. Cheliml Chetty v. Sabbanna. (1918) 6 A l « 

Mad 379=42 I C 860=41 Mad 442=34 M L J 
213. 
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of the suit for partition but before the 
written statement was filed. The question 
that the Court had to decide was whether 
the cause of action survived on the basis 
that the institution of the suit effected a 
severance of status. It was held that if a 
minor plaintiff dies during the pendency of 
the suit, his legal representatives are not 
entitled to continue the suit. Abdur Bahim J. 
in coming to that conclusion had in mind 
the possible danger of entrusting to a per. 
son constituting himself as a guardian of a 
minor to decide whether the minor should 
continue or not as a member of the copar¬ 
cenary, the minor himself being incapable 
of exercising sound discretion in the mat- 
ter. If that can be one of the decisive 
factors in such a case, I confess, if I may 
say so with respect, it is possible to share 
the same feeling. But the decision was not 
and could not be founded on that ground 
alone. The real basis for decision was that 
the Court had to exercise its direction to 
pass a decree for partition only if it was 
for the benefit of the minor, and that 
therefore until that decree was passed the 
minor's status was not altered. I feel no 
hesitation in holding that the mere filing of 
a plaint on behalf of a minor cannot ipso 
jfacto constitute a severance of status, for it 
is in the discretion of the Court to grant a 
Idecree only if it is for the minor’s benefit— 
see 31 Bom 373.® In that respect the case 
of a minor is distinguishable from that of 
an adult coparcener. But that is not deci¬ 
sive of the matter in controversy. The 
question is, if the Court is led to hold upon 
all the circumstances brought to its notice 
that the severance would be in the interest 
of the minor and pass a decree for parti¬ 
tion, whether the minor plaintiff should be 
regarded as having been divided from the 
rest of the members on the date when he 
filed the plaint or when the decree was 
passed. 

The above point was not directly decided 
in 41 Mad 442.^ It will not, in my opinion, 
follow from the fact that a minor cannot 
demand partition as of right, that the seve- 
ranee must take place not from the date of 
the plaint but from the date of the decree. 
That point was considered by a Full Bench 
of the Madras High Court in 57 Mad 95.® 
In dealing with the question referred to it 

8. Bachoo v. Mankorebai, (1907) 31 Bom 373=34 

X A 107=9 Bom L R 646 (P 0). 

9. Rangasayi v. Nagarathnamma.UsSS) 20 A I R 

Mad 890=146 I 0 269=67 Mad 95=65 M L J 

630 (P B). 


as to whether a suit by a minor for parti, 
tion abates upon his death before the Court 
has found that the partition is for his 
benefit, it overruled the decision io that 
respect in 41 Mad 442,' by holding that 
the severance is effected from the date of the 
suit it being merely conditional on the Court 
being able to find that the suit was for the 
benefit of the minor. One of tho anomalies 
referred to as involved in the counter.sup¬ 
position was thus stated by Ramesam J. If 
a suit is filed by a father for himself and 
his minor son for partition, if the son did 
not follow the father except in special cir¬ 
cumstances, the father might become divi- 
ded from the date of the plaint and the son 
might not become divided till after the 
Court recorded a finding that the suit filed 
was beneficial to the minor. The distinc¬ 
tion, as pointed out therein, between the 
maintainability of such a suit and the limi- 
tation of the Court’s power to pass a decree, 
there being the possibility of the dismissal 
thereof on the ground of absence of proof 
of benefit to the minor, cannot be ignored; 
for logically non.maintainability of such 
an action would be irreconcilable with the 
recognition of private partitions agreed upon 
by the minor’s representative. It has to be 
borne in mind that the status of a minor 
in a coparcenary does not always depend 
upon the Court’s decree, nor upon the ques- 
tion of the minor’s benefit. Any adult 
member of the family may separate his 
share by expressing his intention to sever 
from the joint family even against the 
wishes of the minor or contrary‘to his inte¬ 
rests. It may be noted that Courts have 
refused to set aside a private arrangement 
entered into by the minor's mother or a 
decree for partition passed in a suit against 
a minor represented by his guardian unless 
fraud were proved (see 30 I A 139,^® 19 
Bom 593^1 and 42 Mad 292 '^) hold 
that a relief should be granted upon the 
basis of the circumstances existing at the 
date of the decree, is opposed to the ele- 
mentsfry rule that the decision of a Court 
in a suit must rest on the cause of action as 
it existed at the date of the commencement 
thereof. The relief must be restricted to 
the circumstances existing at the time 

10. Balkisben Das v. Bam Narain Sahu, (1903) 30 

Cal 738=30 I A 139=8 Sar 489=7 OWN 

578 (P C). 

11. Chanvirapa v. Danava, (1895) 19 Bom 593. 

12. Nanikutti Amma v. Aebutbankutti Nair, 

(1919) 6 A I R Mad 573=51 1 C 10=42 Mad 

292=36 M Xj J 529. 
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when the suit is instituted. It may be that 
no division in fact can result unless a 
decree sets a seal on the prayer made. But 
that ought not to create a departure from 
recognized principles on which relief is 
ordinarily granted. As I have already re¬ 
marked, the right of action for partition 
rests upon the assertion of a right to sepa. 
rate by a Hindu coparcener. The cause of 
action for a minor’s suit is not essentially 
different, for the assertion is made on his 
behalf by his guardian. The Court grants 
relief on that cause provided it is estab¬ 
lished by proof that the assertion was bene¬ 
ficial to the minor. That is, the relief is 
really based upon the claim founded upon a 
cause of action stated in the pleading. 

The above consideration seems to have 
influenced the decision in 48 Mad 465.' 
I agree with respect with the reasoning in 
that case. There the suit was instituted by 
a Hindu minor represented by his next 
friend against his father for partition. 
Another son of the father conceived after 
the date of the plaint and born before the 
preliminary decree was subsequently im¬ 
pleaded. The question there directly in issue 
was whether that decree affected the share 
of the minor at the date when the suit was 
instituted by the birth of the second son to 
the father. The Court refused to allow a 
share to the latter son born after the suit. 

The other judgments of the Madras High 
Court, principally 50 Mad 866*^ and 52 
Mad 845,^* follow the same view. The 
argument of Mr. Kane that the deprivation 
of a ehare to a member born in the family 
at any time is opposed to the notions of 
Hindu law, if carried to its logical conclu- 
sion, can never regard a division, even after 
a decree for partition, as final for there is 
always the possibility of other persons 
being born in the family thereafter. 

The Patna High Court in 4 Pat L J 38'® 
has gone much further. There the mere 
institution of a suit by a minor was held to 
effect a severance of the joint status as 
much as a suit by an adult. The suggestion 
made before us, that upon that view a 
guardian of a minor will have plenty of 
chances for mischief, ignores the safeguards 
prescribed by the law prevailing in this 

13. Sri hanga Tbatbaohariar v- Srinivasa Tbatba* 

chariar. (1927) 14 A I R Mad 801 = 104 I G 

472=50 Mad 866=63 M L J 189. 

14. Ganapatby v. Subrarnanyam Cbettj, (19^9) 16 

A I R Mad 788=122 I C 167=62 Mad 845 = 

67 M L J 374. 

15. EriKbna Lai Jba v. Kandesbwar Jba, (1918) 5 

A 1 R Pat 91=44 I 0 146=4 Pat L J 88. 


presidency. Courts have recognized that the 
wisdom and experience of the guardian 
usually supply the deficiencies of the minor 
in that respect and his acts are in the mat¬ 
ter of partition regarded as binding on the 
minor if they are for his interest and bene¬ 
fit. I do not think that the incapacity of 
the minor to exercise a sound discretion for 
himself should be urged as an insuperable 
obstacle against the view propounded in the 
recent decisions in Madras: see also 14 Pat 
732.^® We are referred to the contrary view 
expressed in the following three cases: 42 
All 461,'^ AIR 1936 Lab 504'® and AIB 
1926 Sind 216.’® In the Allahabad case the 
question as to the effect of a suit which had 
matured into a decree was not consider^ 
by the Court. There, although the plaintiff 
was a minor the suit which was institut^ 
through his mother as his next friend did 
not actually proceed to trial as the contest¬ 
ing defendant, the grandfather, died pend¬ 
ing the action. Banerji J. has very clearly 
expressed that position by approving the 
view expressed by the Chief Justice wi^h a 
qualification in the following terms (p. 470): 

The rule laid down by their Lordships of the 
Privy Council in 43 Cal 1031^ to the effect that 
the institution of a suit for partition of joint 
family property has the effect of creating a separa* 
tion of the joint family, cannot be (made) appli*^ 
able to a suit brought on behalf of a minor wbiob 
has not matured into a decree. 

There is no real divergence of view in 
regard to the effect of the mere institution 
of a suit. The possible difference of opinion 
may arise from the observations of the 
Chief Justice in regard to the result follow¬ 
ing from the decree in such a suit. Con¬ 
sequently, 42. All 46l'^ is not of much 
assistance in the determination of the ques¬ 
tion involved in this appeal. The Lahore 
case merely follows the case in 42 All 461 
and holds that the institution of a suit by 
a minor member through his next friend 
for partition of joint family property has 
not the same effect as the institution of a 
similar suit by an adult member of the 
family. From the fact that the accounts 
were ordered to be rendered not from the 

16. Atul Krishna Roy v. Lala Nandanji, (1936) 22 

A I B Pat 275=157 I O 63=14 Pat 732 = lb 

P L T 39.1 (F B). 

17. Lalta Prasad v. Sri Mahadcoji Bira^aa 

Temple. (19-20) 7 A I R All 116=68 I C 66* — 

49 All 461= 18 A L J 603 (F B). 

18. Hari Singh v. Pritam Singh, (1936) 23 A I R 
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date of the suit but after the preliminary 
decree, it is clear that the view of the Mad. 
ras High Court was not followed. But no 
reasons have been given as to what induced 
the Court to approve the Allahabad view. 
The Sind case does not refer to the later 
decisions of the Madras High Court which 
explain 41 Mad 442^ and 48 Mad 465.^ The 
fact that the reasoning in 41 Mad 442^ was 
not approved of in 57 Mad 95® was not 
noticed. The judgment of the Judicial Com¬ 
missioner merely adopts with approval the 
reasoning in 41 Mad 442.' That reasoning 
as I have already stated was dissented from 
in the later cases. The Additional Judicial 
Commissioner in concurring with the view 
of the Judicial Commissioner has entered 
into a discussion of the principle upon 
which the status of the minor should be 
determined as not from the date of the suit 
but from the date of the decree. One of the 
reasons given is that 

on the principle of justice and equity the minor 
plaintiff should not be deprived of the advantage 
which he would derive from the death of co-parce¬ 
ners during the interval between the filing of the 
suit and the preliminary decree therein. 

That is the argument advanced before us. 
But that argument overlooks the possible 
disadvantages resulting to the minor from 
the birth of additional members in the 
family. If the minor’s good is the trust of 
the Court, and the rule is conceived in his 
interests, its sanction in the form of p. 
decree confirming the fact that the suit 
when it was instituted was for the minor’s 
benefit is sufficient to dispel the fear of pro. 
bable injury to the minor involved in the 
argument. As observed by Coutts-Trotter 
C. J. in 50 Mad 866^® (page 872): 

.... when the Court thinks fit on a considera¬ 
tion of the circumstances set forth in the plaint to 
decree partition of the family properties, the impri* 
matur of the Court must be deemed to have been 
placed on the allegations made in the plaint justi¬ 
fying the effecting of a partition. That being so, 
the Oourt must be deemed to have determined 
that, even on the date of the plaint, it would have 
allowed a partition to be effected as it was benefi¬ 
cial to the minor. Though the inquiry has neces. 
sarily to be made by the Court subsequent to the 
filing of the plaint, it is the state of affairs that 
existed on the date of the suit that determine the 
exercise of the Court’s discretion. 

If the chances of augmentation of the 
minor's share are visible when the Court is 
considering the oircnmstances in the suit, it 
would very likely refuse partitiou and the 
minor's interest would thereby be safe, 
guarded. The anomaly which the Additional 
Judicial Commissioner tries to point out is 
that an auction.purchaser of an interest of 


a coparcener would not be able bo realize 
the full extent of his purchase if the minor 
plaintiff was allowed to contend that his 
share in the property was unaffected by 
the sale pending the suit. Now the anomaly 
pointed out is not roal, for the auction.pur¬ 
chaser could ascertain the probable extent 
of the right, title and interest of the judg¬ 
ment-debtor at the date of the attachment, 
and no serious harm could result if the 
claim of the plaintiff to severance of status 
at the date of the institution of the suit 
was upheld. 

As a result of the discussion of the decid- 
ed cases to which our attention has been 
drawn, we are inclined with respect to 
agree with the view expressed in the two 
decisions of the Madras High Court, namely 
48 Mad 465^ and 50 Mad 866,*'* and also 
the later Full Bench decision in 57 Mad 
95.° We are of the opinion that although! 
the institution of a suit for partition by a 
Hindu minor through his next friend does 
nob ipso facto effect a severance of the joint 
status, if a decree were passed in that suit, 
the severance in estate must take effect 
from the date of the suit. In other words 
the minor’s suit effects a qualified severance 
in the sense that it is subject to the decree 
of the Court. Consequently, as in this case 
the discretion of the Court is properly exer- 
cised, according to our opinion, and, there 
is no dispute on the point, the minor’s! 
share is not liable to decrease by the birth 
of a member subsequent to the date of the 
suit. Therefore we think that the learned 
District Judge was right in the view he took’ 
as to the quantum of the share which the^ 
plaintiff was entitled to in this suit for 
partition. 

But it is urged that as a consequence of 
the remand by the First Appeal Court in 
January 1933, the suit should be regarded 
as having been instituted on the date of 
the remand, and as the step-brother of the 
plaintiff was born and conceived before 
that date, he should be entitled to a share. 
That is contrary to the reasoning which 
we have adopted. The basis of our decision 
is that the minor .is capable through his 
next friend of making up his mind whether 
there should be a severance of bis interest 
or not when instituting the suit, provided 
that the discretion exercised by the next 
friend on his behalf is approved of by the 
Court. Consequently, the date of the filing 
of the plaint must be looked upon as the 
date of effecting a severance if the decree 
for partition is passed in the suit. 
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The second point upon which some argu¬ 
ment was advanced was that the decree did 
not provide for compensation to the father 
for having improved some of the proper¬ 
ties in suit. Now the facts of this case, 
which are not disputed before us, are these: 
In or about 1927, when the father of the 
plaintiff married a second wife, he drove 
away his first wife and made her live apart 
with her son, the plaintiff, and his sister. 
The mother then succeeded in obtaining 
through a criminal Court an allowance of 
Es. 5 per month to meet the expenses of 
herself and her children. Until the suit was 
filed in 1930 nothing beyond the sum of 
Es. 5 per month was received by the plain¬ 
tiff’s mother. In all these years the father 
recovered the rent of the ancestral property 
which was by no means inconsiderable. 
No account of that rent was kept. It is 
now said that in the course of the suit the 
father incurred a debt on the security of 
one of the family properties to improve it, 
and that in consequence its income has con. 
siderably increased. Now, a manager who 
sets about improving family properties or 
making investments thereon by borrowing 
money is prima facie acting beyond his 
legitimate authority. Assuming that the 
alleged improvements for which the monies 
were borrowed were absolutely necessary— 
of this there is no satisfactory evidence and 
the finding of the two Courts below is 
against the father—there must be some 
satisfactory proof of the fact that all the 
amount borrowed was in fact spent for 
improving the properties in order to enable 
the Court to do equity. There is conflict of 
evidence on the point as to what amount 
was spent on the normal repairs to the 
estate. The plaintiff’s mother has stated 
that the total costs of the repairs could not 
have exceeded Es. 200 to Es. 300 (Ex. 34). 
Assuming that to be the maximum amount 
spent thereon, there was the income of the 
family from its property sufficient to meet 
those expenses. Therefore we do nob think 
that there is any good reason for disturb¬ 
ing the finding of the lower Courts in that 
respect. If one property of the family is in 
a better state of repairs owing to special 
improvement, it is possible to adjust the 
claim of the father and the latter’s creditor 
at the time of effecting the division by 
allotting the improved property to him in 
order to enable the holder of the charge or 
the mortgagee to proceed against the father 
and his share therein. We leave that adjust¬ 
ment to be done in the final decree. That 


direction will be sufficient to meet the ends 
of justice in this case. 

Then there remains the question of costs. 
As I have already stated, in accordance 
with the remand order, the learned trial 
Judge gave directions as to costs. His order 
is somewhat misleading, for it might be 
wrongly interpreted as refusing costs till 
the date of the remand to the appellant, 
defendant 1, the father. Mr. Pendse has 
agreed that there should be a clear state¬ 
ment in accordance with the order of 
remand and the father should get costs till 
then from the estate. It is also urged that 
there is no justice done by directing the 
father to pay the plaintiff's as well as his 
mother’s costs, for there is considerable 
curtailment of the claim made by the plain- 
tiff’ as to his share in the property, and, 
the omission of certain parties to the suit 
in the first instance has enhanced the ordi¬ 
nary bill of costs. Upon consideration of all 
the circumstances of this case we think 
that the trial Court’s order in regard to 
costs should be modified and we order that 
the costs of the parties in the trial Court 
after remand shall come out of the ances¬ 
tral property before that property is sub¬ 
jected to a division in terms of the decree 
for partition. We do not disturb the order 
as to costs passed in the first appeal and 
the order of remand. Subject to that modi¬ 
fication the decree appealed from is con¬ 
firmed. As regards costs of the second 
appeal, we direct that the appellants, hav¬ 
ing in substance failed, must bear their 
own costs and those of the respondents. 

Macklin J. —I agree. 

r.m./r.k. Order accordingly’ 
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Broomfield and Macklin JJ. 

Emperor 

V. 

Punjaji Lalaji — Accused. 

Criminal Ref. No. 105 of 1938, Decided 
on lOth November 1938, made by District 
Magistrate. Ahmedabad. 

Criminal P. C. (1898). Sec*. 397 and 398 — 
‘'Imprisonment" include* imprisonment m 
default which is a sentence end subsequent 
imprisonment cannot begin until expiry of pre¬ 
vious imprisonment in default. 

The word ‘‘imprisonment" in S. 397 includ^ 
imprisonment in default of payment of fine which 
by virtue of S. 64. Penal Code, is a sentence, and 
hence any subsequent sentence of imprisonment 
would not begin until the expiry of the 
sentence of imprisonment in default : A I B 29-fO 
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Bom 63, Dist. ; 37 Bom 178 \ 34 Bom 386 ; 87 


Mad 585 ; 30 All 334 ; A I B 1931 Bang 187 
(F B) and AIR 1933 Bang 50, Ref. [P 176 C 1] 

P. B. Shingne, Govt. Pleader — 

for the Crown, 

Maoklln J. — On 13th July 1938, the 
accused in this case was sentenced to pay a 
hue or to undergo rigorous imprisonment 
for one month in default for an offence 
under S. 379, I. P. C. That sentence was 
passed by the Third Class Magistrate; and 
the accused being unable to pay the fine 
immediately went to jail. On 26th July, he 
was sentenced by another Magistrate (First 
Glass) to rigorous imprisonment for two 
months under the Bombay Abkari Act 
(Bom. 5 of 1878) and also to rigorous im¬ 
prisonment for two months under S. 224, 
I. P. 0. The First Class Magistrate directed 
that the sentence of two months' rigorous 
imprisonment passed under the Abkari Act 
should run concurrently with the imprison, 
ment which the accused was at that time 
tmdergoing in default of payment of fine in 
the case decided by the Third Class Magis. 
irate. The District Magistrate, Ahmedabad, 
has referred this matter to us upon the 
ground that a sentence of imprisonment in 
default of payment of fine cannot be made 
concurrent with a substantive sentence of 
imprisonment. He therefore recommends 
that the sentence of two months' rigorous 
imprisonment under the Abkari Act should 
take effect immediately, i. e. on 26th July, 
and on the expiry of that sentence the fur. 
ther sentence of two months’ rigorous im. 
prisonment under S. 224, I. P. C., should 
take effect, and that upon the expiry of this 
last sentence the unexpired portion of the 
imprisonment awarded for default of pay. 
ment of fine should be undergone. 

Section 64, I. P. C., provides that the 
imprisonment awarded in default of pay. 
ment of fine shall be in excess of any other 
imprisonment to which the accused may 
have been sentenced, and that is a strong 
indication that imprisonment in default of 
payment of fine cannot be concurrent with 
a substantive sentence of imprisonment. 
That was one of the grounds of the decision 
in 27 Bom L R 1351,^ where it was held 
that where a Court imposes two sentences 
of imprisonment on an accused person and 
also orders him to pay a fine on each of the 
two counts with imprisonment in default of 
payment of fine, it may order the substan. 

I, Emperor v. Subrao, (1926) 13 A I R Bom 62^= 
91 I 0 648=27 Ct L J 111=27 Bom L R 
1851. 
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tive terms of imprisonment to run concur, 
rently, but the terms of imprisonment in 
default of payment of fine must run conse¬ 
cutively. That was a case where the sen- 
tence of imprisonment in default of payment 
of fine and the substantive sentence of im¬ 
prisonment were passed in the same pro¬ 
ceeding. But here wo have a case of an 
accused person undergoing a sentence of 
imprisonment in default of payment of fine 
in one case and a substantive sentence of 
imprisonment in a different case. 

Here it will be necessary to consider the 
effect of S. 397, Criminal P. C. That Sec¬ 
tion provides that when a person already 
undergoing a sentence of imprisonment is 
sentenced to imprisonment, such imprison¬ 
ment shall commence at the expiration of 
the imprisonment to which he has been 
previously sentenced, unless the Court 
directs that the subsequent sentence shall 
run concurrently with such previous sen¬ 
tence. The question is whether the word 
“imprisonment” as used in S. 397 includes 
imprisonment in default. There is nothing 
in the language of the Section itself to sug¬ 
gest that it does not include imprisonment 
in default. But it is argued that the final 
words “unless the Court directs that the 
subsequent sentence shall run concurrently 
with such previous sentence” cannot be ap¬ 
plicable to a case of imprisonment in default 
because that would be in conflict with 
S. 64, I. P. C., requiring that a sentence of 
imprisonment in default shall be in excess 
of a substantive sentence. Reference is also 
made to Proviso to S. 397, which is that 

.where a person who has been sentenced to 

imprisonment by an order under S. 123 in default 
of furnishing security is, whilst undergoing such 
sentence, sentenced to imprisonment for an offence 
committed prior to the making of such order, the 
latter sentence shall commence immediately. 

It is argued that the express mention of 
imprisonment by an order under S. 123 
suggests that imprisonment by an order 
under S. 123 is not included in the term 
“imprisonment” used in the earlier part of 
the Section, and by analogy imprisonment 
in default also is not intended to be used. 
With regard to imprisonment by an order 
under S. 123, we have been referred to the 
case in 37 Bom 178,^ following 34 Bom 
326^ and 27 Mad 525* where it has been 

2. Emperor y. Vishnu Balkrishna, (1913) 37 Bom 
178=17*1 C 785= 14 Bom L R 966 = 13 Cr 
L J 849. 

8. Emperor v. Arjun. (1910) 34 Bom 326 = 5 I C 
861=12 Bom L R 129. 

4. Emperor v. Muthukomaran, (1904) 27 Mad 
525. 
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held fchafc imprisonmenti under S. 123 is not 
imprisonment within the meaning of S. 39 i. 
But there is the contrary authority in 30 
All 334.^ The ratio decidendi of the first 
three cases is based upon the wording of 
S 123 itself, which does not make use of 
the word “sentence”; and the view of the 
Courts was that if imprisonment under 
S 123 is not a sentence of imprisonment, 
then it cannot be imprisonment within the 
meaning of S. 397, which speaks of persons 
■who are already undergoing a sentence of 
imprisonment. But obviously an interpre¬ 
tation of Sec. 123 which is based simply 
upon the wording of that Section cannot be 
of assistance in deciding whether imprison, 
ment in default of payment of fine is itself 
a sentence of imprisonment to be included 
under S. 397. Moreover, it is provided by 
S. 64, I. P. C., that imprisonment in default 
of payment of fine is a sentence. Moreover, 
the view taken in the three cases to which 
I have referred has been dissented from in 
30 All 334,® and the wording of the Proviso 
to S. 397, referring to a person who has 
been sentenced to imprisonment by an 
order under S. 123, implies that the view 
taken in these cases would not commend 
itself to the Legislature. This however is 
immaterial since, as I say, decisions as to 
S. 123 which are based upon the wording 
of S. 123 cannot help us to determine 
whether “imprisonment" as used in S. 397 
includes imprisonment in default. Prima 
facie it would include imprisonment in 
idefault, which by virtue of S. 64, I. P. C., 
is a sentence; and that being so, any subse- 
iquent sentence of imprisonment (as for 
example the present sentence of two 
months’ rigorous imprisonment passed 
under the Bombay Abkari Act) would not 
begin until the expiry of the sentence of 
imprisonment in default. 

The District Magistrate asks us in effect 
to order that the imprisonment in default 
which the accused was undergoing on 26th 
July should be interrupted and continued 
after the expiry of the two substantive 
sentences which he has been awarded by 
the First Class Magistrate. We are unable 
to find any authority for such an interrup¬ 
tion. The nearest approach to any autho¬ 
rity is to be found in S. 398 (2), which 
provides that when an award of imprison¬ 
ment in default of payment of a fine is 
annexed to a substantive sentence of impri- 

5, Emperor v. Tula Khan, (1908) 30 All 334 = 7 
Cr I* J 427=1908 AWN 133 = 5 A L J 318 
(F B). 
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sonment, and the person undergoing the 
sentence is after its execution to undergo a 
further substantive sentence of imprison, 
ment, effect shall not be given to the award 
of imprisonment in default of payment of 
the fine until the person has undergone the 
further sentence. But the effect of this 
Section is to postpone the imprisonment 
awarded in default of payment of fine in 
one case to the expiry of the substantive 
sentence in another case; it is no authori^ 
for the interruption of imprisonment in 
default of payment of fine. 

We have also been referred to E. 393 of 
the Jail Manual, under which sentences of 
imprisonment in lieu of fine are always to 
be carried out on the expiration of substan- 
tive sentences, whether the latter are 
annexed to the fine sentence or not. This 
rule appears to be based upon G. E. No. 
7383 dated 21st April 1925, which dealt 
with the case of a man who was sentenced 
to a fine or six weeks’ rigorous imprison¬ 
ment in default under Ss. 379 and H^i 
I. P. C., and at the same time to two 
months’ rigorous imprisonment under Sec. 
324, I. P. G. In that ease it had been 
ordered that the sentence in default of pay¬ 
ment of the fine should be carried out first. 
The case however on its own facts gave rise 
to hardship and that is why the Inspector- 
General of Prisons made the recommenda¬ 
tion which we now find embodied in E. 393 
of the Jail Manual. Upon the facts of that 
particular case, viz. a sentence of imprison¬ 
ment in default and a substantive senten^ 
of imprisonment also having been passw 
in the same case, there could be no possible 
objection to the sentence of imprisoncQSol' 
in default being carried out after the exp^y 
of the substantive sentence. But it is ‘ 
cult to see how the general rule as laid 
down in the Jail Manual can apply to cases 
where the imprisonment in default is not 
annexed to the substantive sentence in the 
same case, since, on the view that wo take 
of S. 397, that would be opposed to the 
provision requiring that when a perMO is 
already undergoing imprisonment (which m 
our view would include imprisonment m 
default) his subsequent sentence of impri¬ 
sonment should take effect after the expiry 
of the first imprisonment. It is 
worth-while pointing out that here, if 
397 is not applicable, then there would 
no ground for not applying the ordinary 
rule, viz. that each sentence takes effect 
from its own date; in which case the sub¬ 
stantive sentence of 26th July would begin 
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default and would in effect be concurrent order under S. 123,” it seems pretty clear 


with it. 

For these reasons we accept the reference 
and set aside that part of the order of the 
First Class Magistrate which directs that 
the substantive sentence of imprisonment 
should be concurrent with the sentence 
which the accused is already serving in 
default of pa3maent of fine, bub order that 
the substantive sentence passed under the 
Bombay Abkari Act should begin on the 
expiry of the sentence of imprisonment in 
defatdt of payment of fine and should then 
he succeeded by the substantive sentence 
of imprisonment passed under Sec. 224, 
Penal Code. 

Broomfield J. — The learned Govern, 
ment Pleader has contended that in S. 397, 
Criminal P. C., the words ''sentence of 
imprisonment” mean a sentence of substan. 
tive imprisonment and do not include impri. 
eonment in default of payment of a fine. I 
can see no reason why we should adopt 
this construction which requires us in effect 
to add a word to the Section which is not 
there. In the following Sec. 398, we have 
a reference to a substantive sentence of 
imprisonment, so that when the Legislature 
means substantive imprisonment it says so. 
Neither in these two Sections nor elsewhere 
in the Act can I find any justification for 
the limitation which is sought to be placed 
on the word “ imprisonment " here. Pro. 
viso 2, which was added in 1923, seems to 
me to indicate that imprisonment under 
B. 123 of the Code in default of furnishing 
security is imprisonment within the mean, 
ing of the Section. It was at one time 
doubted whether that was so. This High 
Court following the Madras High Court 
took the view that because S. 123 does not 
use the word "sentence” but speaks of an 
accused person being committed to prison, 
a person so committed was not undergoing 
a sentence of imprisonment within the 
meaning of Sec. 397. There was a confiict 
of authority on the point. As my learned 
brother has pointed out, the Allahabad 
High Court took a different view. Refer¬ 
ence may also be made to 9 Bang 110^ and 
9 Bang 612.^ Since in the Proviso the 
^ord s used are "where a person who has 

6. Empeior v. Nga Pye, (1931) 18 A I R Rang 

127=1931 Cr 0 622=1311 C 601=32 Ct L J 

714=9 Rang 110 (P B). 

7. Emperor v. Nan E, (1932) 19 A I R Rang 60 

=1982 Cr 0 210=185 I 0 644=83 Or L J 174 

=9 Rang 612. 
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that the Legislature did not accept the 
view taken by this High Court and the 
Madras High Court. 

But however that may be, there was 
never any doubt at all that imprisonment 
in default of payment of fine is a sentence 
of imprisonment. Sec. 64,1. P. C., provides 
that it shall be competent to the Court 
which sentences an offender to direct by 
the sentence that, in default of payment of 
the fine, the offender shall suffer imprison, 
ment. 

Supposing for the sake of argument that 
Sec. 397 did not apply, the position would 
then be that according to the ordinary rule, 
the sentence of imprisonment in default of 
fine would have taken effect from its date, 
13th July, and the subsequent sentence 
under the Bombay Abkari Act would have 
taken effect from its date, 26th July, and 
except for a few days the former sentence 
would in effect have been rendered nuga. 
tory. The only provision of the Criminal 
Procedure Code which allows a sentence of 
imprisonment in default to be postponed to 
a substantive sentence of imprisonment in 
a separate case is S. 398 (2). That provi. 
sion does not apply to the present case, for 
here there was no award of imprisonment 
in default of payment of a fine annexed to 
a substantive sentence of imprisonment. 
Moreover, even !in S. 398, there is no sup¬ 
port for the course now suggested, viz. that 
the sentence of one month's imprisonment 
in default should be interrupted and split up 
and that the balance not undergone should 
be undergone at the expiry of the two sub¬ 
sequent sentences. 

I agree with my learned brother that 
the only reasonable view to take in view of 
the provisions of the Code is to hold that 
imprisonment in S. 397 does include impri. 
sonment in default of payment of fine and 
that the Section applies to the present 
case. Whether the Magistrate’s order that 
the subsequent sentence should run concur, 
rently with the previous sentence of impri. 
sonment in default is technically legal or 
nob, may, I think, be rather doubtful. But,at 
any rate, it is perfectly clear that it is an 
order which ought nob to have been made 
because it is contrary to the principles of 
Sec. 64, I. P. C., the effect of the Magis¬ 
trate's order being that the accused would 
nob have served more than a few days of 
his sentence of imprisonment in default. 
That order therefore must be set aside and 
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the order of the sentences must be as stated 
by my learned brother. 

s.g./r.k. Reference accepted. 
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Wassoodew and Sen JJ. 

Rasawantappa Mallapa Bhopalpur — 

Plaintiff — Appellant. 

V. 

Mallappa Mallappa Bhopalpur and 
others — Defendants —Respondents. 

First Appeal No. 172 of 1936, Decided 
on 13th September 1938, from decision of 
First Class Sub-Judge, Dharwar, in Special 
Suit No. 63 of 1934. 

(a) Hindu Law — Adoption — Bombay 
Presidency — Alienation by coparcener of co¬ 
parcenary property even without justifying 
necessity or in excess of share of alienating 
coparcener cannot be challenged by coparcener 
adopted subsequent to alienation. 

In Bombay Presidency, an alienation by a co¬ 
parcener of coparcenary property even without 
any justifying necessity or in excess of the interest 
of the alienating coparcener is binding upon the 
coparcener adopted after the date of the alienation 
and he is not entitled to challenge it : Case law 
discussed. [P 179 C 1] 

(b) Hindu Law — Adoption — Simultaneous 
adoptions of two sons by Hindu widow to her 
deceased husband are both void. 

Hindu law does not encourage plurality of adop¬ 
tions and simultaneous adoptions of two sons by 
a Hindu widow to her deceased husband are both 
void. As the object of affiliation is to confer 
spiritual benefits on the father in the absence of a 
natural born son, it is reasonable to suppose that 
the law would not permit him to do more than 
what it is legitimately essential for the purpose. 
And an adoption of one son is sufficient to satisfy 
those requirements •. 4 M I A 1 (P C); 20 Cal 487 
(P O); AIR 1920 Bom 115 and 12 Cal 406 
PC), Bel. on. [P 179 C 2] 

G. A. Desai for A. G. Desai — 

for Appellant. 

S. B. Joshi, and S. B. Jathar — for Res. 
pondents 2, and 3 and 4 respectively. 

WasBOOdev J. — This is an appeal by 
the plaintiff against the decree of the First 
Class Subordinate Judge of Dharwar grant- 
ing possession to him of half-share only in 
those properties of the family which were 
not alienated to defendants 2 and 3 by the 
plaintiff's cousin prior to his adoption on 
29th January 1934. The plaintiff’s claim 
in the suit related to a balf-share in the 
entire properties which were in the jwsses- 
sion of his adoptive father and the latter's 
brother prior to the alienations between 
1926 and 1932. The material facts on 
which the claim was based are these ; The 


properties in dispute belonged at one time 
to one Ayyappa and his brother Basappa 
and the four sons of the latter by name 
Mallappa, Shivlingappa, Gadigeppa and 
Karbasappa. Mallappa and Shivlingappa 
were born of one wife, and Gadigeppa and 
Karbasappa of another. It is not known 
whether the brothers Ayyappa and Bas¬ 
appa were divided. But, it appears, that 
after the death of Ayyappa prior to 1896^ 
Basappa gave his two sons Shivlingappa 
and Gadigeppa in adoption simultaneously 
to Ayyappa’s widow Shivakka. Notwith¬ 
standing that adoption, Basappa and his 
children continued to live as before in union. 
Some time after the adoption, Basappa 
divided the estate into three parts. After 
reserving one part consisting of a few items 
of the family property to himself, he con¬ 
veyed the other two of equal extent one to 
Mallappa and Shivlingappa jointly, and 
the other to Gadigeppa and Karbasappa. 
The effect of that division and allotment 
was disputed at the trial. But it is conced¬ 
ed on either side for the purpose of this 
appeal that Shivlingappa and Mallappa 
took the property as joint tenants. And the 
learned trial Judge’s conclusion in that 
respect upon the evidence that both Shiv¬ 
lingappa and Mallappa treated the estate 
as their joint property seems to be correct. 
The deed of allotment (Ex. 81) has not 
been translated, and therefore it was not 
found possible to explain its contents to 
the Court. Shivlingappa died in 1903, and 
his brother Mallappa in 1911. The latter 
left no children but two widows Sankava 
and Balavva, of whom the former re¬ 
married in or about the year 1919. Shiv- 
lingappa’s son, who is responsible for a 
large part of these alienations in dispute* 
died in 1929 leaving a son, the present 
defendant 1, a minor, born in 1922. After 
the alienations, Balavva, the junior widow 
of Balappa, adopted the plaintiff on 29th 
January 1934. The factum of that adop¬ 
tion is not seriously disputed in this appeal 
and we accept the conclusion of the lower 
Court that there is sufficient and satisfactory 
evidence to prove it. 

The plaintiff has alleged that his adop¬ 
tive father Mallappa had separated from 
his brother Shivlingappa after the allo^ 
ment of 1896, that after his father's death 
the entire property was in the possession 
of Shivlingappa’s son and grandson 
the consent of his widowed mother, ana 
that he is entitled to the specific items o 
property of his father mentioned in t a 
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Sob. B to the plaint, or in the alternative, 
his half.share in the entire family property 
after division. It is further said that Shiv- 
Itngappa's son, the principal alienor in 
this oase, was addicted to vice and that his 
alienations are not binding on the plaintiff 
and do not affect his share. It is on the 
footing that the property since its allot¬ 
ment in 1896 by Basappa was undivided 
that this appeal has been argued, there 
being no reliable evidence of the alleged 
division between Mallappa and Shivlin- 
gappa. 

The learned trial Judge has held that 
although the alienor had contracted vicious 
habits and squandered away the income of 
his property which was considerable, the 
alienations effected by him and those by 
bis son during his minority through his 
guardian, to pay off several debts of his 
father, have not been proved to have been 
made to satisfy the vicious propensity of 
the alienor and that at least it could not 
be said that any part of the alienations 
was for an immoral purpose. On the other 
hand, he has found that there was an 
honest enquiry by the alienees, and that 
much the larger part of the alienations was 
for payment of antecedent debts and for 
legal necessity, such as buying of bullocks, 
paying rent and assessment and repairing 
agricultural lands. He therefore held that 
these alienations could not be questioned, 
more so because the plaintiff, having been 
adopted subsequently to the alienations 
could not in law impeach them. Accord- 
ingly, the plaintiff was given half share in 
the property that had remained in the 
family at the date of the adoption. One 
award decree which confirmed the aliena- 
tions was also held to be binding on the 
plaintiff as well as the parties thereto, 
namely defendant 1. In regard to the debt 
of defendant 4, who had threatened execu¬ 
tion but who had not appeared in this suit, 
the learned trial Judge without any dis¬ 
cussion of the plaintiff’s liability ordered 
that the plaintiff was bound to pay that 
debt. 

The principal controversy centres round 
the question whether the alienation of the 
coparcenary property even without any 
justifying necessity or in excess of the in, 
terest of the alienating coparcener, is bind¬ 
ing upon a coparcener adopted after the 
date of the alienation. That question need 
not bo complicated by the fact of the 
umultaneous adoptions of 1896 prior to the 
allotment and division of the property in 


dispute by Basappa. Those adoptions, we 
think, were altogether void. It is settled; 
law since the ruling in 4 M I A that a) 
successive adoption during the lifetime of 
another adopted son is invalid. We were 
referred to certain texts cited in the learned 
treatise on Hindu Law by Golapcbandra 
Sarkar Sastri, Edn. 7, at p. 189, in support 
of the view that the Hindu law encourages 
plurality of adoptions. Those quotations 

from Usanas and Brihaspati are as follows : 

Many sons should be 6e<mred, possessed of good 
character and endowed ^th virtue : if amongst 
them all, even one goes to Gaya, and if having 
arrived at Gaya performs the Sradba, the paternal 
ancestors being saved by the same, attain the 
highest state.— Usanas, 

All the paternal ancestors apprehending fear of 
the infernal regions are desirous that that son who 
will go to Gaya will become our saviour. Many 
sons should be secured if even one may go toGaya, 
or perform the horse sacrifice or dedicate the Nila 
bull.— Brihaspati, 

Ife seems from the comments of the 
learned author, who was trying to extol 
the importance of an aurasa son from the 
spiritual point of view, that the reference 
is not to be regarded as an encomiastic and 
uncritical estimate of the authority regard¬ 
ing the merit of affiliation of subsidiary 
sons. This is what he has stated (p. 194): 

If one carefully reads the passages of the Smritis, 
extolling the importance of sons in a spiritual 
point of view, he will find that they all relate 
primarily to the real legitimate sons, and not to 
the secondary sons. 

It may be that in this case simultaneous 
adoptions were resorted to as a device to 
evade the rule in 4 M I A 1,^ But, if that 
were so, the matter has been set at rest by 
clear pronouncement against the validity 
of a second adoption during the lifetime of 
a previously adopted son in 20 I A 30 see 
also 44 Bom 627.® As the object of affilia¬ 
tion is to confer spiritual benefits on the 
father in the absence of a natural born 
son, it is reasonable to suppose that the 
law would not permit him to do more than 
what it was legitimately essential for the 
purpose. And it has been held that an 
adoption of one son is sufficient to satisfy 
those requirements: see 12 I A 198.^ 

But the decision on the question of the 
legality of the adoptions is of no conse- 

1. BuDgama v. Atchama, (1846-61) 4 M I A 1= 

7 W R 67=1 Suther 197=1 Sar 318 (P 0). 

2. Mohesh Narain Moonshi v. Taruok Nath 
Moitra, (1898) 20 Gal 487=201 A 80=6 Sar 
261 (P 0). 

8. Bhujagonda Adgonda v. Babu Bala Bokare, 
(1920) 7 A I R Bom 116 = 67 I C 678 = 44 
Bom 627=22 Bom L R 81. 

4. Akhoy Ohunder Bagchi v. Ealapahar Haji, 
(1865) 12 Oal 406=12 I A 198 (P 0). 
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quence; for ifc is now expressly admitted 
that the estate in dispute was possessed 
even after that adoption by Mallappa and 
Shivlingappa under the deed of 1896 as 
joint tenants. That would ;ndeed be so if 
the interest was conveyed by the father to 
his two sons under the circumstances ex. 
plained by the lower Court without express 
words of severance. The learned trial Judge 
has found that Shivlingappa and Mallappa 
lived together as joint tenants, even after 
the adoption, by mutual agreement, as the 
whole course of their conduct suggests. It 
is important to note that after the deaths 
of Ayyappa and his nephew Mallappa their 
widows did nob claim the property of their 
husbands as heirs. One of these, Balavva, 
was content to claim mere maintenance 
from the son of Shivlingappa. It may also 
be noted that upon the division by the 
father of this family property the status 
of the two brothers would be a matter of 
proof and nob presumption: see 40 Bom 
L R 202.^ Apart from the admission in 
argument, it is nob possible in our opinion 
to draw a legitimate inference from the 
circumstances and the absence of evidence 
of separate demise or enjoyment, that 
Shivlingappa and his brother intended to 
hold the property in severalty. The cir. 
cumstances are in favour of the contrary 
view. The conclusion must therefore emerge 
that upon the death of Mallappa in 1911 
the entire property devolved upon Shiv, 
lingappa and his son as survivors. 

Now Shivlingappa’s son, who is also 
named Mallappa, alienated a part of that 
property for the first time about the year 
1926. In that year he mortgaged certain 
lands of the family to defendant 3 for 
Rs. 3500 and followed it by another mort- 
gage of another property in 1927 {vide 
Ex. 96). This comprised three lands of 
Hadagali. It is admitted before us that 
the former mortgage was for family neces. 
sity and would be binding upon the copar. 
ceners if Mallappa were regarded as their 
manager and the property coparcenary pro- 
perty* In regard to the later mortgage, the 
only item of the advance disputed is Rupees 
1000 which, it is said, is not properly 
accounted for. From 1928 onwards, defen¬ 
dant I’s father effected two other mort¬ 
gages of other properties in favour of 
defendant 2, the first for Rs. 2000 in July 
1928, and the second for Rupees 2500 in 
N ovember of that year (Ex. 108). The 

6. Rudragouda v. Basangouda, (1938) 95 A 1 R 
Bom 267=175 I C 361=40 Bom L R 202. 


plaintiff has urged that the alienor being 
addicted to vice, it must be inferred that 
the debts now questioned were contracted 
for an immoral purpose, and that therefore 
he as adopted son of the alienor s undivided 
uncle, assuming that his property was not 
divided, is entitled to impeach them on 
that ground. 

The learned advocate has argued that an 
alienation of coparcenary proiwrty, if it was 
not valid when it was made, is not binding 
upon a coparcener adopted after the date 
of the alienation. The respondents have 
contended to the contrary. There is no 
direct authority of this Court on the point* 
In 22 M L J 85® there are observations of 
the learned Chief Justice to the effect that 
an adopted son cannot challenge, even^ n 
invalid, any alienations of the joint family 
property effected before the date of his 
adoption in that family. But, there the 
Court also found that the alienations were 
for necessity and in fact made by the father 
of his own interest and the interest of his 
SODS to pay off antecedent debts. It there* 
fore held that they were not invalid when 
they were made. Consequently, the observa¬ 
tions referred to might be treated as obiter. 
It is however conceded before us owing to 
the current of authority that an ahenation, 
valid when it was made, cannot be impeach¬ 
ed by a subsequently adopted son: see 5 Bom 
630^ and 52 Mad 398.® The question is whe¬ 
ther the converse proposition is true. Noj^ 
an adopted son becomes a member of th® 
coparcenary only from the moment of hi® 

adoption. He is still then a stranger to the 

family and has no kind of interest in tW 
family property. If there was prior to the 
adoption a sole surviving male member m 
the family, the question is simplified, for as 
full and sole owner he is competent to dem 
with the entire property as he likes, and 
the subsequently adopted coparcener could 
not question the alienations whether valid 
or otherwise. That is because the rights ot 
an adopted son do not relate back to a 
period earlier than the date of his adoption* 
As Mayne has pointed out in para. 1“^ 
(p. 270) of his Treatise on Hindu Law and 

Usage, 9bh Edn.: ^ ha 

Till he was adopted, it might happen 
never would be adopted; and when he was adopt^» 

6. Sivagnanam Servaigar ▼. q?!^ 3 

tiar, (1912) 22 M L J 85=13 I C 

7. ^Jbh^t^vf’liakshman Chintaman, (1880) 5 

fi “v Saysimn., (1929) 16 A 1 B 

^96=n8 l‘ 0 8^2 Mad 398=66 M L J101. 
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his fictitious birth into his new family could not 
he ante-dated. 

It is true that it cannot be said that by 
his adoption he does necessarily acquiesce 
in all the dealings with the estate since the 
death of his adoptive father till his own 
adoption, particularly if the estate is held 
by a female with limited ownership and en- 
cumbrances are created beyond her powers. 
But that does not support the plaintiff's 
claim. In Bombay the right of the male 
coparceners to alienate their own share in 
the coparcenary property without the con. 
sent of the other coparceners is well recog. 
nized; see 7 I A 181,® 44 Bom 341*® and 
43 Bom 472.** As pointed out by Mayne in 
para, 198 (p, 272): 

It would ^ intolerable that he (if such coparce. 
ner) should be prevented from dealing with his own 
(interest), on account of a contingency which may 
never happen. When the contingency has hap¬ 
pened, it would be most inequitable that the pur¬ 
chaser should be deprived of rights which he 
obtained from one who, at the time, was perfectly 
competent to grant them. 

Those remarks have particular bearing 
on the Mitakshara law as interpreted in 
the provinces where a coparcener as in 
Bombay has unlimited powers to deal with 
his'own share. If, however, he does alienate 
more than his interest in the joint family 
property, the alienation not being one for 
legal necessity or for payment by a father 
of an antecedent debt, according to the 
series of decisions of this Court, the other 
members are entitled to have the aliena- 
tion set aside to the extent of their own 
interest therein: see 52 Bom 307*® and 19 
Bom Li B 69.*® The position of the adopted 
person at the utmost could not be regarded 
as any higher than such coparcener and he 
could certainly not claim the right to set 
aside the entire alienation. For a contrary 
authority, we have been referred to the fol¬ 
lowing passage in Mayne’s Hindu Law, 9th 
Bdn., paras. 342, 343 at pp. 469-470: 

If tbe alienation (by a father) was invalid, he 
(the son) acqnires a share in the whole property 
including the portion purported to be alianat^ — 

9. I^akshman Dada Kaik v. Bamchandra Dada 
Naik, (1860) 6 Bom 46=^7 I A 181=7 0 LB 
820=4 Bar 178 (P 0). 

10. Pandurang Narayan v. Bhagwandas Atmaram- 

shet, (1920) 7 A I B Bom 341 = 56 I C 544= 
44 Bom 841=22 Bom L B 120. 

11. Pandu Vithojl v. Qoma Bamji, (1919) 6 A I B 

Bom 84=50 10 765=43 Bom 472 = 21 Bom 
L B 218. 

12. Bamappa v. Yellappa, (1928) 15 A I B Bom 

150=109 I 0 632=62 Bom 307=80 Bom L B 

427. 

18. Karo v. Paragowda, (1916) 8 A 1 B Bom 130= 
89 10 28=41 Bom 847=19 Bom L B 69. 
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not because tbe alienation was an invasion of bis 
rights, for he had none; but because it was bad iu 
itself and did not diminish the corpus of the joint 

family property.An adopted son stands in 

exactly tbe same position as a natural born son, 
and has the same right to object to his father’s 
alienations. 

Ifc is therefore urged that if an alienation 
were found to be invalid, the adopted co¬ 
parcener would acquire a share in the 
whole property including tbe entire subject- 
matter of the alienation. Now, those obser. 
vations were made with reference to the 
decisions in 33 All 654** and 38 All 126.*® 
In Allahabad a coparcener in alienating 
his own share requires the consent of his 
cosharers. Those remarks therefore do not 
affect the settled law in this presidency. 
The observations in tbe Allahabad cases 
and those of the Privy Council in 49 I A 
228*® are applicable to the facts of those 
particular cases and the law obtaining in 
Allahabad and United Provinces. Therefore 
in Bombay the alienation by a coparcener 
cannot be set aside in its entirety. Accord, 
ingly tbe alienations in this case so far as 
they affect the alienor’s interest are binding 
on the subsequently adopted coparcener as 
they are on his own son. 

The question is whether the alienations 
in excess of that share are not binding on 
the subsequently adopted coparcener. The 
principle underlying the decisions of this 
Court is that the persons entitled to im. 
peach the alienations made by a coparcener 
in excess of his interest are those who have 
a vested interest in the property at the 
time of the alienations. In 20 Mad 354*^ it 
was held that a coparcener who was in 
existence at the time of the completion of 
the alienation could alone impeach the alie. 
nation. It is also recognized that such an 
alienation can be set aside at the instance 
of a coparcener who was conceived at the 
date of the alienation if it is invalid: 16 
Mad 76.*® A subsequently adopted copar¬ 
cener like the plaintiff cannot prima facie 
be said to have an interest in the property 
at the time when the alienations were,made. 

14. Tulsbi Bam v. Baba, (1911) S3 All 654 = 10 

I C 908=8 A L J 733. 

15. Lachmi Narain Prasad v. Kisban Eishore 

Chand, (1916) 3 A I B All 356=33 I C 913 = 

38 All 126=14 A L J 25. 

16. Chet Bam v. Bam Singh. (1922) 9 A I B P 0 

247 = 67 I C 569 = 44 All 868 = 49 1 A 226 

(PC). 

17. Ponnambala Pillai v. Sundarappayyar, (1897) 

20 Mad 354=7 M L J 240. 

18. Sabapathi y. Somasundaram, (1893) 16 Mad 

76=2 M L J 244. 
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I have referred to the cases which suggest 
that the theory of relating back is not ap¬ 
plicable to adoptions. If the interest of the 
adopted son arises for the first time on 
adoption, see 5 Bom 630/ he cannot in 
my opinion be allowed to challenge the 
transaction which has reduced the extent 
of the coparcenary property at the date of 
the adoption. In that view, it is not within 
the competence of the plaintiff to challenge 
the alienations even if invalid, they having 
been effected prior to his adoption. The 
sale effected by defendant 1 in 1932 while he 
was the sole surviving coparcener at that 
time stands on a different footing, for then 
he was the sole or full owner of the pro¬ 
perty and could deal with it as he liked. 
We are not called upon to decide in this 
case whether the plaintiff could benefit 
from a decree obtained after the adoption 
by defendant 1, the son of the alienor, 
setting aside the alienations in excess of the 
interest of the alienor. Defendant 1, the son 
Mallappa, has not impeached those aliena¬ 
tions and has made no common cause with 
the plaintiff in the suit. 

In view of the above, it is not necessary 
to examine the necessity or otherwise of 
the alienations. But, even so, we are satisfied 
upon the important evidence that has been 
read over to us that the conclusion of the 
learned trial Judge that the plaintiff has 
not proved that any part of the alienation 
was for immoral purpose, is correct. There 
is prima facie proof that the alienee made 
proper and honest inquiry, and that he 
paid a fair price and was satisfied upon 
proof submitted that there was justifying 
necessity for the alienation. It may be that 
the alienor at one time led an extravagant 
and immoral life, and perhaps had utilized 
every farthing of the income available in 
vice. But, if as a result of the absence of 
thrift and prudence there were arrears of 
rent and assessment to be paid and also 
previous debts, it could not be said that the 
alienation was contrary to law. I do not 
think therefore that we should interfere 
with the decree of the trial Court by giving 
the plaintiff the relief claimed against the 
property which was alienated before the 
adoption. With regard to one clause in the 
Court’s order stating that the plaintiff is 
bound by the decree obtained by defen. 
dant 4, who did not appear to contest the 
suit, we think it was not proper to hold in 
the circumstances that the debts were bind¬ 
ing on the plaintiff or on bis share in the 
property. We therefore set aside that part 


of the lower Court’s order. We maintain 
the remaining part of the decree of the 
lower Court and dismiss this appeal with 
costs in one set. 

Sen J.—I agree. 

r.m./r.k. Order accordingly* 
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Beaumont C. J. and Lokur J. 

Charandas Vasanji and another — 

Defendants — Appellants. 

V. 

Dossabhoy Maganlal and others — 

Plaintiffs — Respondents. 

Appeal No. 50 of 1938, Decided on 7th 
December 1938. 


(a) Civil P. C. (1908), O. 21, R. 66—Sale by 
Court—It is not necessary in every case to state 
value in sale proclamation. 

In the case of sales held by the Court in execu¬ 
tion of decrees, it is not necessary in every case to 
value the property to be sold and state the value in 
the sale proclamation, but if in any case the Court 
thinks it desirable to value the property and state 
the value in the proclamation, it may do so: A J i» 
1928 Mad 503, Foil.; A I B 1933 Cal 511, Dis¬ 
sent.; 20 All 412 (P C), Ref. [P 183 C 2] 

(b) Civil P. C. (1908), o. 21, R. 66. Ss. 47 
and 96—Order passed on petition praying that 
value of property to be sold in execution of 
decree should be stated in sale proclamation i* 
not decree and is not appealable—Nor is <t 
judgment within Letters Patent (Bom.), Cl. 15. 

An order passed on a petition, praying that the 
value of certain property sought to be sold by the 
Court in execution of a decree, should be settled 
by the Court, and stated in the sale proclamation, 
is not decree under S. 47 and is therefore not ajv 
pealable under S. 96. Nor can such order be held 
to be a judgment within Cl. 16 of Letters Patent 
(Bom.l ‘.AIR 1928 Bom 246, Foil. [P 183 0 1] 

Sir Jamshedji Kanga and F. G. R. Khal- 
raz — for Appellants; 

Af. n. Ohaela — for Besvondent 2. 


Beaumont C. J. — This is an appeal 
from a decision of Blackwell J. on a su®- 
mons taken out by the present appellants 
asking that the value of certain properti^ 
to be sold by the Sheriff should be settled 
by the Commissioner for Taking Accounts 
and forwarded by him to theSheriff of Bom¬ 
bay. The facts are that a money judgment 
was obtained against the present appellants, 
and in execution of that judgment the judg¬ 
ment-creditor is proposing to get the im¬ 
movable properties of the debtors sold by 
the Court. Under R. 524 of the Rules o 
this Court, the (Commissioner had to pre¬ 
pare a proclamation under O. 21, R. bo, 
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Civil P. Cm and forward the same to the 
Sheriff. That was done, but the complaint 
is that the Commissioner did not ascertain 
the value of the property and therefore did 
not inform the Sheriff of such value. It is 
admitted that in sales by the Sheriff it is 
not the practice to fix a reserve price, and 
I have myself some difficulty in seeing what 
■object there can be in the Court valuing the 
property, unless a reserve price is to be fixed. 
7he learned Judge held that the Commis- 
•sioner was not bound to value the property, 
and dismissed the summons. He gave a judg. 
-ment pointing out that the question whe. 
ther or not the value of the property should 
be ascertained by the Court and stated in the 
proclamation, has given rise to a difference 
■of opinion between the Calcutta High Court 
and the Madras High Court, and be pre. 
lerred the view of the Madras High Court. 

In this appeal a preliminary objection is 
taken that no appeal lies, and I am dispos¬ 
ed to think that that objection must pre¬ 
vail. Under the decision of this Court in 52 
Bom 444,^ it seems to me to follow that an 
order of the nature asked for on this sum. 
mons is not a decree under Sec. 47, Civil 
P. C., and is therefore not appealable under 
S. 96; nor I think can such an order be 
h^ld to be a judgment within Cl. 15, Letters 
Patent. However as the point raised on 
merits is one on which there is no decision 
of this Court and involves a point of prac¬ 
tice on which there has been a difference 
■of opinion in other High Courts, I will 
ehortly state my view on the matter, which 
is entirely in accordance with that of the 
learned Judge in the Court below. 

Order 21. E. 66, lays down what the pro- 
■olamation of sale is to contain, and it does 
not say that it is to contain any valuation 
by the Court. Sub-para. (e) provides that 
the proclamation shall specify every other 
thing which the Court considers material 
for a purchaser to know in order to judge 
■of the nature and value of the property. It 
was held by the Privy Council in 25 I A 
146^ that if the valuation was stated, but 
stated inaccurately, that was a material ir- 
regularity, and nobody would dispute that 
proposition ; but the Privy Council did not 
hold that it was necessary in every case 
to state the value of the property in the 

liKrUhnarao Ambadas.y.. Eriehnarao Baghu- 
nath, (1928) 16 A 1 B Bom 346 = 111 1 0 
892=52 Bom 444=80 Bom L B 679. 
a. Saadatmand Khan ▼. Fbnl Knac, (1898) 20 All 
419=26 1 A 146=7 Sar 380 (P 0). 


proclamation. In 60 Cal 581,^ the Calcutta 
High Court reviewed the authorities and 
came to the conclusion that it was neces¬ 
sary in oases of sales by the Court for the 
Court to value the property and state the 
value in the proclamation. That view really 
involves adding a clause to O. 21, E. 66, 
which is not to be found within the Eule, 
and I do not myself appreciate what bene¬ 
fit is likely to accrue from adopting such a 
practice. The purchaser has to make up his 
own mind as to the value of the property, 
and normally I should suppose that it would 
not materiaUy help him to know the value 
which the Court or the vendor places on 
the property. In England it is the practice 
in sales by the Court for the Court to fix 
the reserve price, but the amount of the 
reserve price is not stated in the particu¬ 
lars. However, conditions are different im 
India and if in any case the Court thinks! 
it desirable to value the property and state 
the value in the proclamation, it ought to 
state it under O. 21, B. 66 (e). But I dis. 
agree with the view of the Calcutta High 
Court that in every case the value must be 
so stated. I agree with the ruling to the 
contrary of the Madras High Court in 51 
Mad 655.^ The appeal must be dismissed 
with costs. All costs thrown away by the 
postponement to be paid out of Es. 500 de¬ 
posited for the purpose. 

Lokur J. — I agree. 

b.m./b.K. Appeal dismissed. 

3. Banbihari Chatterjiv. Bhakhanlal Chaudhuri, 

(1933) 20 A I R Cal 511 = 144 I 0 892 = 60 
Cal 581 = 58 C L J 218=37 OWN 231. 

4. Thiruvengadaswamy Ayyangar v. Govinda- 

swamy Udayar, (1926) 16 A 1 B Mad 503 = 
109 I 0 698=51 Mad 655=55 M L J 363. 
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N. J. Wadia j. 

» 

Lakshman Venkatesh Naik — Plaintiff 

Appellant. 

V. 

Secretary of State — Defendant — 

Eespondent. 

Second Appeal No. 123 of 1936, Decided 
on 24th August 193.8, from decision of Dist. 
Judge, Bijapur, in Appeal No. 51 of 1935. 

(a) Land Improvement Loans Act (1883), 

S. 4—Loan granted for making pavement in 
part of agricultural land U under Land Improve¬ 
ment Loans Act and not under Agriculturiits 
Loan* Act. 

Where a loan was granted for weeding the land 
and for making stone pavement in part of it, but 
the bond was taken not in the form prescribed in 
the manual but in an abridged form : 
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Eeld that no loan could properly have been 
granted for stone pavement of the land under the 
Agriculturists Loans Act and that it was under 
the Land Improvement Loans Act. [P 185 C 1, 2; 

P 186 C 1] 

(b) Transfer of Properly Act (1882), S. 100 
—Charge — Notice of—Purchaser held not to 

have notice. 

Where there was no obligation on a purchaser 
to make inquiry in the Mamlatdar’s office to see if 
there was any charge on the land and all that he 
was bound to do was to see if there was any entry 
made of the charge in the Record of Rights which 
made no mention of the same : 

Held that the purchaser could not be held to 
have had constructive notice of the charge on the 
land, and he was purchaser for value without 
notice. [P 186 C 2] 

(c) Land Improvement Loans Act (1883), 
S. 7 (1) (c)^Sale to recover loan under Land 
Improvement Loans Act which is a first charge 
is free from all prior encumbrances. 

Loan advanced nnder the Land Improvement 
LoansiActis, subject toUhe Proviso to S. 7 (1), a 
first charge on the land for the improvement of 
which the loan is advanced, and a sale under Sec. 
7 (1) (c) to recover a loan is free of prior encum¬ 
brances which are expressly excluded by the Sec¬ 
tion. Hence a purchaser of land for value without 
notice of such charge takes it only subject to the 
charge : A I R 1919 Mad 590, Foil, [P 187 C 1] 

(d) Registration Act (1908), S. 89—Failure 
by Collector to send copy of order sanctioning 
loan under Land Improvement Loans Act to 
Sub-Registrar does not affect operation of 
Land improvement Loans Act, S. 7. 

There is no provision in the Land Improvement 
Loans Act which requires that a copy of the order 
sanctioning the loan should be sent to the Sub- 
Registrar and hence the failure of the Collector to 
send such a copy to him for registration cannot 
affect the operation of Sec. 7, Land Improvement 
Loans Aot. [P 187 C 2] 

H. C. Coyajee and E. A. Jahagirdar — 

for Appellant, 

B, G. Bao, Asst. Govt. Pleader — 

for Respondent, 

Judgment. — The appellant, who was 
the plaintiff in the lower Court, purchased 
Survey No, 399 of Mangoii from one Bastgir 
in 1926. Seven years before that, on 19th 
May 1919, Daatgir had taken a tagavi loan 
of Es. 2000 from Government for the pur¬ 
pose of weeding the land and for making a 
stone pavement in a part of it. Under 
the terms of the tagavi bond (Ex. 68), 
two other lands owned by Dastgir, Survey 
Nos. 383 and 412, were hypothecated for 
the loan. In the same year, in which Dast¬ 
gir sold Survey No. 399 to the plaintiff, he 
also mortgaged the other two lands Survey 
Nos. 383 and 412 to Mr. P. A. DesaS. 
Dastgir failed to repay the tagavi loan in 
accordance with the terms of the bond and 
the Prant Officer ordered that the arrears 
due from Dastgir should be recovered by 


sale of one of the hypothecated land?. 
Survey No. 383. Against that order an 
application was made to the Collector by 
Mr. Desai, to whom the land had been 
mortgaged, and the Collector ordered that 
Survey No. 399, the land for the bene6t of 
which the loan had been taken, should be 
forfeited and sold. The Mamlatdar of Bage- 
wadi accordingly gave notice to the plain- 
tiff on 4th March 1932, informing him 
that unless he paid the arrears of the 
tagavi loan, Es. 1089 odd, which were due 
from Dastgir, Survey No, 399 would be 
forfeited and sold. The plaintiff applied to 
the Collector to reconsider his order, but 
the Collector declined. The plaintiff, having 
appealed nnsuccessfully to* the Commis¬ 
sioner and to the Government, filed the 
suit, out of which this appeal arises, for a 
declaration that Survey No. 399 was not 
liable to be forfeited and sold for the 
arrears of the tagavi loan due from Dast¬ 
gir, and for a permanent injunction to 
the defendant, the Secretary of State, not 
to forfeit and sell Survey No. 399. Tbe 
learned First Class Subordinate Judge dis¬ 
missed the suit and the decree was con¬ 
firmed in appeal by the District Judge of 
Bijapur. Against that decision the plaintiff 
has filed the present appeal. 

It was the plaintiff’s contention that ho 
was a bona fide purchaser from Dastgir 
without notice of the charge created on the 
land by the tagavi loan ; and that ha first 
came to know of the proceedings for the 
recovery of the tagavi loan when he got a 
notice from the Mamlatdar on 4th March 
1932, informing him that if he did not p^ 
up the arrears, the land would be forfeited 
and sold. The contention of the defendant 
was that the loan to Dastgir had been 
advanced under the Land Improvement 

Loans Act (19 of 1883), that the charge 
created by the loan under S. 7 (c) of that 
Act was a paramount charge, that the 
plaintiff was not a bona fide purchaser for 
value without notice, and that even if ha 
were, the'oharge being a paramount charge, 
the land in the plaintiff’s hands wonld be 
subject to the charge. 

The first question which arises for con- 
sideration in the appeal is whether^ the 
plaintiff is entitled to contend, as he did ia 
the trial Court and the lower Appellate 
Court, that the suit bond was under the 
Agriculturists’ Loans Act (12 of 1884) and 
not under the Land Improvement Loana 

Aot (19 of 1883). Both the trial C^ourt ^ 
the lower Appellate Court have held that 
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it was not open to the plaintiff to raise this 
contention on the ground that the conten. 
tion was raised at a very late stage and 
was inconsistent with the facts as origi. 
nally set out in the pleadings. It is admit¬ 
ted that in the plaint itself no contention 
was raised that the loan was not under the 
Land Improvement Loans Act but was 
under the Agriculturists’ Loans Act. On 
the contrary in certain applications made 
by the plaintiff (Exs. 16 and 18) it was 
stated that the loan was under the Land 
Improvement Loans Act. The suit was 
filed on 27th February 1933, and it was 
not till nearly two years later, 21st Janu. 
ary 1935, that the plaintiff applied that an 
additional issue should be framed whether 
the suit bond was under the Land Improve¬ 
ment Loans Act, as contended by the 
defendant, or under the Agriculturists’ 
Loans Act. In my opinion, it was open to 
the plaintiff to raise this contention before 
the evidence was actually recorded and he 
did so raise it. Under O. 6, Rule 17, Civil 
P. 0., it is open to the Court to allow at 
any stage of the proceedings either party 
to alter or amend his pleadings in such 
manner and on such terms as may be just, 
and to allow all such amendments to be 
made as may be necessary for the purpose 
of determining the real questions in con. 
troversy between the parties. In the pre- 
sent case, the terms of the bond were 
undoubtedly such as gave some support to 
the plaintiff’s contention that the loan was 
under the Agriculturists’ Loans Act and 
not under the Land Improvement Loans 
Act, and the question was a very impor. 
tant one from the point of view of the 
plaintiff. It was certainly one, the decision 
of which was necessary for the determina. 
tion of the real question in issue between 
the parties, namely the liability of Survey 
Ko. 899 to forfeiture and sale for non-pay- 
ment of the tagavi loan. That being so, the 
plaintiff was entitled to raise that questipn. 

The next question is whether the bond 
(Kx. 58) was, as a matter of fact, under 
the Agriculturists’ Loans Act as contended 
by the plaintiff or under the Land Im¬ 
provement Loans Act as contended by 
the defendant. The main contention of the 
defendant on this point is that the very 
nature of the loan makes it clear that it 
could not have been under the Agrioultu- 
rists' Loans Act and could only have been 
under the Land Improvement Loans Act. 
S. 4, Agriculturists Loans Act and B. 3 of 
the'rules framed under that Act provide 


that loans may be made under that Act to 
owners and occupiers of arable land for tbe- 
relief of distress, the purchase of seed or 
cattle, or any other purpose not specified 
in the Land Improvement Loans Act. S. 4, 
Land Improvement Loans Act, provides 
that loans may be made under that Act 
for the purpose of making any improve¬ 
ment to lands. The loan in the present case 
was granted, as the bond Ex. 58 shows, 
for the purpose of weeding the land and 
for making a stone pavement in a part of 
it. No loan for the latter purpose could pro¬ 
perly have been granted under the Agricul- • 
turists’ Loans Act. The plaintiff however 
relies on certain facts appearing in the 
bond. The bond mentions at the top that 
the loan is granted according to the Agri- 
culturists’ Loans Act of 1883. On the ori- 
ginal bond, the figure "4” has been altered 
to "3” in 1883. In the body of the bond 
there is the sentence “l shall act according 
to the regulations of the Act of 1884." The 
Act of 1884 was the Agriculturists’ Loans 
Act, the Land Improvement Loans Act 
being of 1883. This is the principal ground 
on which the plaintiff bases his contention 
that the loan was under the Agriculturists’ 
Loans Act and not under the Land Improve¬ 
ment Loans Act. He also relies on the 
fact that no copy of the bond was sent to 
the village officers for being entered in the- 
Becord of Bights as should have been done 
if the loan had been under the Land 
Improvement Loans Act and the charge 
created on the land had to be shown in the- 
Becord of Bights. In support of the conteu- 
tion reference has been made to a note at 
page 56 of a book called the " Manual to 
Tagavi and its Accounts ’’ prepared by Mr. 
Anderson for the Government and pub- 
lished by Government. There is however no 
provision either in the Land Improvement 
Loans Act or in the rules framed under it, 
which requires that a copy of the bond 
should be sent to the village officers for 
entries being made in the Record of Bights. 
The note at p. 56 of Mr. Anderson’s Manual 
is a note below Tagavi Form 2 and forme 
no part of the rules framed under the Act. 
It has also been pointed out that in the 
standard form of the Loan Bond given in 
the Manual the area of the land for the 
benefit of which the loan is granted is to 
be mentioned, and that that is not done in 
the bond which has been taken from Dast- 
gir. Admittedly, the bond taken in this case 
was not in the form prescribed in thO' 
Manual, but in an abridged form and the 
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mere omission to mention the area of the 
land can hardly be considered sufficient to 
hold that the loan bond was not taken under 
the Land Improvement Loans Act. The 
purpose for which the loan was borrowed 
was one which clearly came under the 
Land Improvement Loans Act. A loan for 
that purpose could not possibly have been 
given under the Agriculturists’ Loans Act. 
iThe fact that the land, for the benefit of 
which the loan was taken, was mentioned 
in the bond also suggests that the loan 
must have been under the Land Improve, 
ment Loans Act. I agree therefore with the 
view, which the lower Courts have taken, 
that the loan must have been under the 
Land Improvement Loans Act and not 
under the Agriculturists’ Loans Act. 

The next contention of the plaintiff is 
that even if the loan was under the Land 
Improvement Loans Act, Government were 
not entitled to sell Survey No. 399 which 
had been purchased by the plaintiff subse¬ 
quent to the loan and without notice of the 
charge created on it by the loan. Both the 
trial Court and the lower Appellate Court 
have found as a fact that the plaintiff was 
not a bona fide purchaser for value without 
notice of the charge. I am unable to agree 
with the view which they have taken on 
this point. The trial Judge holds that the 
plaintiff had constructive notice, because in 
his opinion the plaintiff would have come 
to know of the charge if he had made 
inquiries in the Mamlatdar's office. There 
was no obligation on the plaintiff to make 
such inquiries. All that he was bound to do 
was to see if there was any entry made of 
the charge in the Record of Rights. It is 
alleged by the plaintiff that there is no 
entry of the charge in the Record of Rights, 
and the extracts of the Record of Bights, 
which he has put in (Exs. 4, o and 6), show 
that there is, as a matter of fact, no such 
entry .against. Survey No. 399, although 
the fact that Survey Nos. 383 and 412 had 
been hypothecated for the tagavi loan is 
mentioned in the Record of Rights against 
those lands. The learned District Judge 
held that the plaintiff had not proved that 
he was a purchaser without notice of the 
Government charge because he had not 
produced the extracts of the Record of 
Rights for the year 1926, the year in which 
the, plaintiff purchased the property, to 
ahow that there was no entry in the Record 
of Rights for that year with regard to the 
charge. I am unable to accept this view. If 
there had been any entry in the Record of 


Rights with regard to the charge, that 
entry would have continued in subsequent 
years and would have appeared in the 
extracts for the year 1931 which the plain- 
tiff has produced. The fact that no entry 
appears in that extract, shows that no 
entry with regard to the charge could have 
been made at all at any previous time. The 
defendant has admitted in his written state¬ 
ment that the charge was not mentioned 
in the Record of Rights. Cl, 6 of the writ- 
ten statement says that the non-mention 
of the charge in the Record of Eights is of 
no consequence whatever. The plaintiff has 
therefore in my opinion succeeded in show- 
ing that he was a purchaser for value* 
without notice of the charge. 

The question however is whether, if he 
is a purchaser for value without notice of 
the charge, the charge is nob enforceable 
against the land in his hands. He relies in 
support of his contention on Section 100, 

T. P. Act, Cl. 2 of which provides that 
save as otherwise expressly provided by any law 
for the time being in force, no charge shall bo 
enforced against any property in the hands of a 
person to whom such property has been transfer* 
red for consideration and without notice of the 
charge. 

The charge in this case however is a 
statutory one created by S. 7, Land Impro¬ 
vement Loans Act, which provides that (U 
subject to such rules as may be made under 
S. 10, all loans granted under the Act, all 
interest (if any) chargeable thereon, and 
costs (if any) incurred in making the same, 
shall, when they become due, be recover¬ 
able by the Collector in all or any of the 
following modes, namely: (a) from the bot- 
rower—as if they were arrears of land- 
revenue due by him ; (b) from his surety 
(if any)—as if they were arrears of land- 
revenue due by him ; (o) out of the land 
for the benefit of which the loan has 
been granted—as if they were arrears of 
land-revenue due in respect of that land : 
(d) out of the property comprised in the 
collateral security (if any)—according to 
the procedure for the realization of land- 
revenue by the sale of immovable property 
other than the land on which that revenue 
is due. Sub-s. (3) provides that it shall be 
in the discretion of a Collector acting under 
this Section to determine the order m 
which he will resort to the various modes 
of recovery permitted by it. It was there¬ 
fore open to the Collector to adopt all or 
any of the four different methods which 
the Section provides for the recovery of the 
tagavi arrears. Clause (c) of aub-s, (1) read 
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‘with the Proviso makes it clear that the 
charge created by the Section on the land 
lor the benefit of which the tagavi loan is 
granted is a paramount charge. The Proviso 
directs that no proceeding in respect of any 
land under Cl. (c) shall affect any interest 
in that land which existed before the date 
of the order granting the loan, other than 
the interest of the borrower and of mort. 
gagees of, or persons having charges on, 
that interest, and where the loan is granted 
under Sec. 4 with the consent of another 
person, the interest of that person and of 
mortgagees of, or persons having charges 
on, that interest. It is clear from the Ian. 
guage of the Proviso that the interest of 
mortgagees of the borrower’s rights or of 
persons having charges on the borrower’s 
interest in the land would be affected by 
the charge even though such interest may 
have accrued to them prior to the granting 
of the tagavi loan. The charge is therefore 
clearly a paramount charge. It was held in 
41 Mad 691' that a loan advanced under 
the Land Improvement Loans Act is, sub¬ 
ject to the Proviso to S. 7 (l), a first charge 
on the land for the improvement of which 
the loan is advanced, and a sale under Sec. 

7 (l) (c) of the Act to recover the loan is free 
of prior incumbrances. That being so, Sec. 
100, T. P. Act, cannot help the plaintiff, 
since that Section in terms expressly ex- 
eludes from its operation charges provided 
by any law for the time being in force. 
The land in the plaintiff’s hands is there, 
fore subject to the charge even though the 
plaintiff was a purchaser for value without 
notice of the charge. 

The last contention of the appellant is 
that he is entitled to the benefit of the 
principle of marshalling laid down in S. 56, 
T. P. Act, and to claim that Government 
should first proceed against the other two 
lands. Survey Nos. 383 and 412, which have 
been hypothecated for the tagavi bond 
under the terms of the bond and against 
w^ich there is an entry in the Becord of 
Bigots showing that they have been so 
hypothecated. It is contended that the 
discretion given to the Collector under S. 7, 
Land Improvement Loans Act, to adopt all 
or any of the four methods of recovery 
provided in that Section is subject to the 
condition that the Government have com¬ 
plied with all the provisions of the Act in 
making the lo an. Beference was made to 

1; Bankaran Nambudripad v. Bamaswami Ayyar, 
<1919) 6 A I R Mad 690=47 I 0 801=41 Mad 
691=84 M L J 446. 


Maxwell on Interpretation of Statutes, Edn. 
8, p. 321, where the learned author says : 

Where powers, rights or immunities are granted 
with a direction tb:it certain regulations, formali¬ 
ties or conditions siiiill bo complied with, it seems 
neither unjust nor iuconvenient to exact a rigorous 
observance of them as essential to the acquisition 
of the right or authority conferred. 

It is contended that in tho present case 
there was a failure on tho part of Govern¬ 
ment to observe two statutory requirements 
in connexion with the making of the loan. 
S. 89, Begistration Act, requires that every 
officer granting a loan under the Laud Im- 
provement Loans Act, 1883, shall send a 
copy of his order to the registering officer 
within the local limits of whose jurisdiction 
the whole or any part of the land to be im¬ 
proved, or of the land to be granted as 
collateral security, is situate. It has been 
admitted by the defendant that no such 
copy was sent. There is no provision in the 
Land Improvement Loans Act which re¬ 
quires that a copy of the order sanctioning' 
the loan should be sent to the Sub.Registrar. 
The bond itself is not compulsorily registra¬ 
ble under Sec. 17 (2) (ix), Registration Act, 
and I am unable to see how the failure of 
the Collector to send a copy to tho Sub- 
Registrar for registration can affect the 
operation of S. 7, Land Improvement Loans 
Act. The Registration Act itself provides 
no penalty for non.compliance with the' 
provisions of S. 89. 

It is next contended that the bond does 
not comply with the requirements of R. 12 
of the rules under the Land Improvement 
Loans Act. That rule provides that the 
order granting a loan shall be endorsed on 
the application, if separate, and also be 
made out in any of the Forms 1 to 3 
annexed to the rules suitable to the case, 
aud shall, at the time of or before the issue 
of the loan or the first instalment of iti be 
signed by the applicant or applicants and 
other persons concerned in token of under.; 
standing and agreeing to the conditions 
contained therein. One of the conditions 
appended to Form 1 annexed to the rules is 
as follows: 

14. And I further agree that it shall be lawful 
for the Secretary of State to cause the said lauds 
to bo sold without the intervention of the Court 
under S. 69, T. P. Act, 1882, in either of the fol- 
lowing cases, namely : (a) where the said moneys 
or any part thereof have .become due and notice in 
writing requiring payment thereof has been served 
upon me and I have made default in payment for 
three months after such notice, or (b) where some 
interest on the loan referred to in the said order 
amounting to at least five hundred rupees 
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(Rs. 500) is in arrear and unpaid for three months 
after becoming due. 

This condition admittedly is not part of 
the bond taken from Dastgir in the present 
case. It is however not under that condi¬ 
tion that the Collector has acted so far as 
the plaintiff is concerned. Condition 14 
refers to the right of Government to cause 
the lands to be sold without the interven¬ 
tion of the Court under Sec. 69, T. P. Act. 
The Collector has not acted under that 
Section. He has ordered the land to be for¬ 
feited and sold under the statutory power 
given to him by S. 7 (1) (c), Land Improve, 
ment Loans Act. It cannot therefore be 
said that the non.inclusion of this condition 
in the bond which was taken from Dastgir 
has in any way prejudiced the plaintiff, and 
I am not prepared to hold that the fact 
that this condition was not included in the 
bond taken from Dastgir would have the 
effect of depriving the Collector of the 
power to proceed under Sec. 7 (1) (c). 

With regard to the contention that it is a 
hardship on the plaintiff that the Collector 
should proceed to enforce the charge upon 
the land in his hands although that charge 
had neither been recorded in the Record of 
Rights nor registered under Sec. 89, Regis¬ 
tration Act, instead of first proceeding to 
recover the arrears out of the two lands, 
Survey Nos. 383 and 412, which were 
hypothecated for the security for the loan, 
it is clear, on a perusal of Sec. 7, Land Im. 
provement Loans Act, that it was the 
intention of the Legislature that the liabi¬ 
lity for the tagavi loan should rest prima¬ 
rily on the land for the benefit of which the 
loan was taken. This appears from sub- 
s. (2) of S. 7 which provides that when any 
sum due on account of any such loan, 
interest or costs is paid to the Collector by 
a surety or an owner of property comprised 
in any collateral security, or is recovered 
under sub.sec. (l) by the Collector from a 
surety or out of any such property, the 
Collector shall, on the application of the 
surety or the owner of that property (as 
the case may be), recover that sum on his 
behalf from the borrower, or out of the land 
for the benefit of which the loan has been 
granted, in manner provided by sub-s, (!)• 
Sub-s. (3) of the Section gives the Collector 
absolute discretion to determine the order 
in which he should resort to the various 
modes of recovery permitted by the Section, 
and the Collector in exercising his discre- 
tion in the way in which he did was not in 
any way acting unfairly. The land in the 


hands of* the plaintiff is therefore, in my 
opinion, liable to forfeiture and sale forth® 
arrears of the tagavi loan due from Dastgir, 
The appeal fails and is dismissed with costs* 

S.g./r.k. Appeal dismissed, 
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N. J. Wadia and Wassoodew JJ, 

Virhhadrappa Shilvant and another — 
Defendants — Appellants. 

V. 

Shekabai Sarun Sayed Ahmed Arab and 
others — Plaintiffs — Respondents. 

First Appeal No. 210 of 1935. Decided 
on 12th August 1938, from decision of 
First Class Sub.Judge, Sholapur, in C. S* 
No. 933 of 1933. 

(a) Mahomedan Law—Co-heirs—Suit to 
cover debts due to estate of deceased Maho' 
medan must be on behalf of entire body of 
co-heirs—Suit by tome is defective on ground 
of absence of title or lack of representation 
heirs who sue. 

Under Mahomedan law. on the death of a per* 
son each of the several heirs in possession of the 
assets is to the extent to which he is in possession, 
a legal representative of the deceased person, and 
no one of them represents the entire assets or 
estate of the deceased person. Therefore a creditor 
of a deceased Mahomedan can himself institute * 
suit against some of the heirs of a deceased in 
possession of his property to recover the debt, and 
succeed only to the extent of the share of the 
debtor’s heirs who are parties to the action : Ctus 
law discussed, tP 192 0 1 

But, this proposition cannot be applied to 
claim made by only some of the heirs to recover 
the debt due to the estate of a deceased Maho* 
medan because having regard to the unity of tjtl® 
and unity of interest of the entire body of heif*» 
some of the latter cannot represent theother beka* 
and therefore a suit by some heirs to recover * 
debt due to the estate of the deceased will bn 
defective on the ground of absence of title or lack 
of representation in the heirs who sue. Such a 
essentially must be on behalf of the entire body o* 
heirs and must conform to the reqairemente of 
law. If there is a devolution of the right to recoct 
one distinct and entire debt upon the death of the 
decea^ Mahomedan who was a single promia^t 
the right devolved would also be single and iodi' 
visible. The law will not enable different sharers to 
institute different actions on that debt In 
tion to their respective interest in the estate of the 
deceased. Therefore, in an action to recover a debt 
the claimants must in the first instance 
the totality of the estate of the deceased ^d toe- 
interest of his heirs : {1834) 10 Bing 526, lUf. 

[P 193 0 2; P 193 0 U 

(b) Civil P. C. (1908). o. 1, R. 10 — 
claiming interest in suit desiring to be 
party—Court should not make him party irt»- 
out plaintiff’s concurrence. 
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Although the powers of the Gonrt under 0. 1. 
R. 10 are wide enough to add parlies to a suit or 
proceedings, merely because a person claims to be 
interested in a suit and wants to be added as a 
party, the Court would not ordinarily without the 
concurrence of the plaintiS make him a party. 

[P 193 0 13 

(c) Succession Act (1925), S. 214—Scope— 
^uit instituted without hling certihcate—Certi* 
6cate caul be produced before decree is passed. 

Although S. 214 provides that a suit to recover 
■debts due to a deceased person would be barred 
unless a certificate with the debts specified therein 
is produced, those provisions merely emphasize 
that the Court cannot pass a final decree in the 
absence of a certificate. Therefore, merely because 
a suit is instituted without a certificate, it does not 
debar the plaintifis from producing the certificate 
before the decree is passed : 16 Had 454; AIR 
1932 Bom 13; 38 Cal 33? (P C) and AIR 1920 
All 185, Bel. on. (P 193 0 2] 

S. y. Abhyankar — for Appellants, 

O. N. Thakor and P. B. Gajendragadkar 

— for Bespondents 1 to 3. 

Wassoodew J. —This is an appeal from 
the decree of the First Class Subordinate 
Judge of Sholapur allowing a claim of 
Bs. 12,000 with interest due on loan trans. 
actions followed by a settlement of account 
thereof on 2nd November 1929. There w^s 
also an alternative claim on a hundi passed 
contemporaneously with the said settle¬ 
ment, and it is alleged that it was given as 
security for the major part of the amount 
found due, viz. Rs. 12,000. The plaintiffs 
were the four wives of one Sayed Harun 
Bayed Ahmed to whom the defendants’ 
shop of Virabhadrappa Shilvant at Barsi 
was indebted to the extent of Es. 12,295 
in or about November 1929. On the above 
date accounts were taken and the defen- 
dants gave a hundi to the said Sayed 
Harun for Rupees 12,000. The balance of 
Rs. 295 was subsequently paid in two sums, 
one of Rs. 255 and the other Rs. 48 in 
1930 or thereabouts. Sayed Harun died in 
October 1932 without presenting the hundi 
for payment and his widows claiming to 
represent his estate being, according to the 
plaint, his only heirs instituted this action 
to recover the debt on Ist June 1933. It 
was alleged that the hundi was dishonoured 
in May 1933 when it was presented 
for payment to the drawee, one Mallaya 
Ramayya of Bombay, and that it being a 
collateral security for the debt, the suit 
was instituted on the original transactions 
represented by the loan found due when the 
account was stated. The plaintiffs alleged 
that there were acknowledgments by the 
defendants in 1930 and 1931 which saved 
limitation. The contentions of the defen. 


dants were that the plamtiffs did not repre¬ 
sent the estate of the deceased Saye-1 
Harun, there being other heirs alive, namely 
his daughter and nephews; that as this was 
an action on a debt, no decree should be 
passed without a succession certificate or 
letters of administration to the estate; that 
the non-presentation of the hundi, for which 
the only consideration was the debt, within 
a reasonable time amounted to a discharge 
of the entire liability; and that the claim 
was time-barred. 

It may be noted that during the progress 
of the suit in February 1934, the other 
heirs, who had by then compounded their 
differences with the plaintiffs, applied to 
the lower Court (Ex. 30) for bringing them 
on the record either as co-plaintiffs or 
co-defendants. But the lower Court refused 
to exercise its discretion by adding them 
as parties. Upon the evidence the learned 
Judge thought that although there were 
other heirs of the said Sayed Harun besides 
the plaintiffs who were entitled to a share 
in bis estate and therefore interested in the 
suit for the recovery of the debt due to the 
estate, the defect due to non.joinder could 
be remedied by passing a decree directing 
the plaintiffs to furnish satisfactory secu- 
rity for the shares of the absent heirs, the 
plaintiffs being entitled to only one-fourth 
share in their husband’s property. On the 
merits the learned Judge found — as I 
understand his findings — that, although 
prima facie, non-presentment of the hundi 
within a reasonable time to the drawee 
would be improper, upon the terms of the 
agreement between the parties, the defen. 
dants had agreed to pay personally the 
principal and interest, notwithstanding the 
hundi, that they never intended that the 
hundi should be presented by their credi- 
tor, that the debt was not intended to be 
satisfied by the hundi in question, and 
that limitation was saved by the acknow- 
lodgments received from the defendants, 
written under their authority by their 
gumasta in 1930 and 1931 of their liabi. 
lity to pay the identical debt sued upon. 
Accordingly, he passed a decree in the 
plaintiff’s favour against which the defen¬ 
dants have filed this appeal. 

On the record, it seems to us that the 
view taken by the learned Judge of the 
facts is correct and must be upheld. It is 
common ground that although contempo- 
raneously with the settlement of accounts 
of past dealings the hand! was given to 
Bayed Harun in payment of a major part 
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of the debt, the latter did nob present the 
hundi to the drawee Mallayya in Bombay. 
There is reason to believe that that omis¬ 
sion was deliberate. The conduct is evi¬ 
dently referable to some agreement between 
the parties. It has been established that 
the defendants had no surplus to their 
credit with Mallayya on the date when the 
hundi was drawn. That is what the ser¬ 
vant of Mallayya (Ex. 74) has stated. It is 
significant that the defendants immediately 
after drawing the hundi did not, according 
to their gumasta, inform Mallayya of their 
having done so in the usual course of busi¬ 
ness. That omission was certainly not due 
to inadvertence and was obviously due to 
the circumstance that they were indebted 
to Mallayya on the date in question. The 
suggestion that the hundi was passed with 
the intention of satisfying a part of the 
debt is incompatible with the defendant’s 
conduct in subsequently acknowledging the 
debt and paying interest thereon. In two 
letters of 17th June 1930 and 29th June 
1931, which we hold were written under 
the defendants’ directions, the latter under, 
took to pay the amount as soon as it was 
received by them from their other cus¬ 
tomers and after their business became 
more steady. Those letters bear no refer- 
ence to the balance of Rs. 295 after the 
hundi was passed. The letter of June 1931 
was written after that balance was fully 
paid. It is unreasonable to assume that 
Bayed Harun, a businessman, would for no 
assignable reason keep the hundi in his 
office unpresented. The irresistible inference 
is that that conduct was the result of some 
arrangement, particularly when till 1932, 
as admitted by the defendants, the balance 
of Rs. 12,000 was shown as outstanding 
against them to the credit of the plaintiffs 
in their books. What that arrangement 
was, except the defendants, there is none 
to say. Bayed Harun is dead and his 
widows are not familiar with his transac¬ 
tions. We are therefore left to judge what the 
subsequent arrangement was from the con¬ 
duct of the parties and what the defen¬ 
dants have said. The latter in our opinion 
are not honest in their explanation. It is a 
fair conclusion in our opinion that the 
arrangement was not to treat the hundi as 
a complete discharge of the debt represent¬ 
ed by the sum mentioned in it, and not to 
present the hundi to Mallayya until fur¬ 
ther instructions. It seems from the course 
of their dealings the defendants were in the 
habit of passing such hundis as securities 


upon transactions similar to the one in suit. 
We are therefore fortified in the view, that 
presumably, as pointed out in the plaint, 
the hundi was intended to serve as collate, 
ral security merely. Consequently, the plain¬ 
tiffs could notwithstanding the hundi sue 
on the original consideration represented 
by the debt. 

We agree with the lower Court upon the 
evidence of the plaintiff’s own servant who 
received the two letters of acknowledgment 
that they were given by the defendants 
expressly in reply to a demand from the 
plaintiff's husband, and do contain express 
acknowledgments of the debt and liability 
to pay. It was said in the evidence of the 
defendant Bapurao (Ex. 52) that the gu¬ 
masta was not authorized to write such 
letters, that important letters of business 
were entirely written by Bapurao himself 
and that the letters, Exs. 54 and 55, were 
not written at his dictation. The defen¬ 
dant could have been corroborated by his 
gumasta, but he has been kept back. The 
accounts too have not been produced. It 
seems to us therefore that prima facie this 
action to recover the debt due to the estate 
of Bayed Harun was within time. In the 
above view of the matter, it is clear that 
non.presentment of the hundi within a 
reasonable time cannot be urged to defeat 
the claim on the debt. 

The question that presents real dififioulty 
is in regard to the frame of the suit. It is 
obvious that if this action was to recover 
a debt due to the estate of a deceased Mabo- 
medan, those alone who represent his estate 
could bring it. The contention of the defen- 
dants in that respect was twofold: first, 
that the estate of the deceased Bayed 
Harun was not completely and fully repre¬ 
sented by his widows in the absence of other 
heirs of Bayed Harun; and secondly, that 
this being a suit for the recovery of a debt 
through Court due to the estate of the said 
Bayed Harun, no decree against the debtor 
could be passed except on the production, 
by the person claiming to be entitled to the 
debt, of a probate or letters of administra¬ 
tion or a succession certificate, showing his 
title to represent the estate. 

On the first part of the defence, the deci¬ 
sions of our Courts are somewhat inconsis¬ 
tent and not uniform. We were referred to 
several authorities showing conflict of 
in regard to the right to represent the 
estate of a deceased Mabomedan by 
of his heirs. Those authorities dealt vwtb 
suits instituted by creditors themselves 
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against only some of the heirs of a deceased 
Mahomedan debtor. The view of the Cal¬ 
cutta High Court as expressed in 8 Cal 370^ 
was that any creditor of a deceased Maho¬ 
medan could sue any one of the heirs in 
possession of the whole or any part of the 
estate, without joining the other heirs, and 
that in that suit he could claim not only 
the defendant's share of the debt but the 
entire debt due from the estate. The rea¬ 
soning underlying the Calcutta case was 
that the creditor’s suit was an administra¬ 
tion suit and that an heir of a deceased 
Mahomedan in possession of his estate could 
represent the other heirs. That was also 
the Bombay view as expressed in 12 Bom 
101^ and 20 Bom 338.® In the latter case 
upon a review of authorities, Banade, J. 
came to the conclusion that the heirs of a 
deceased Mahomedan, who were not parties 
to the suit on a mortgage, were bound by 
the decree for possession passed in favour of 
the mortgagee against some of the heirs in 
possession. There a Mahomedan died leaving 
a widow, a minor son and two daughters. 
After his death a suit was instituted by the 
mortgagee from the deceased against the 
latter’s son represented by his guardian 
mother, claiming possession of the land 
mortgaged to him as owner under a gahan 
lahan clause in the mortgage. The widow 
was in possession of the estate, and a decree 
ex parte was passed directing her to deliver 
possession of the land to the mortgagee, 
and he was accordingly put in possession. 
It was held that the decree was binding on 
the daughters though they were not parties 
to the suit, and that they were not entitled 
to redeem the mortgage as against the 
mortgagee or a purchaser from him. The 
other cases referred to, such as 21 Bom 
412,^ were cases arising from partnership, 
and it was held that a decree against some 
of the heirs bound the entire body of heirs 
on the principle of implied representation. 
There is no case of our Court directly 
bearing upon the point under considera¬ 
tion, namely the right of some of the heirs 
to recover the entire debt due to the estate 
of a deceased Mahomedan. 

The Madras High Court adopted the 
above view of the Bom bay High Court in 

1. Muttyjftn V. Ahmed Ally, (1882) 8 Cal 370= 

10 0 L R 346. 

2. Ehurshetbibi v. Keso Vinayek, (1888) 12 Bom 

101 . ‘ 

8. Davalava v. Bhimaji Dhondo, (1895) 20 Bom 

888i 

4. Aga Gulam Haaaln y. A. D. Sasoon. (1897) 21 

Bom 412. 


the earlier decisions. But in the Full Bench 
case in 40 Mad 243® that Court followed 
the Allahabad High Court in holding that a 
sale effected to pay off a debt due from his 
estate by some of the heirs of a deceased 
Mahomedan' who may be in possession of 
the whole or part of the estate was bind¬ 
ing on them to the extent of their share 
only and did not bind the other heirs. The 
reasoning of that decision proceeds on the 
ground* that under Mahomedan law each 
heir inherits a separate and distinct share 
and that the theory of representation is 
unknown to the Mahomedan law, or in 
other words one heir does not represent the 
other heirs : see 23 All 263® and 58 All 
594.^ It is obvious that if the estate vested 
immediately on the death of a Mahomedan 
in each of his heirs in proportion to his 
share according to the Mahomedan law on 
account of several inheritance, the theory 
of representation can have no place. A 
third ground in support of that view might 
be found in some of the cases where the 
question of representation has come up for 
decision. In 25 Mad 26,® the question did 
not directly arise, for the Court was deal¬ 
ing with the question of discharge of the 
promisor by payment or offer to some of 
the promisees. The following observations 
however in regard to the indivisible charac- 
ter of the right or interest acquired upon 
legal devolution of the estate of the deceased 
on his heirs are interesting (p. 35) : 

VVhen a right acoruiog to a single person from 
a covenant in his favour devolves, on his death, 
on two or more of his heirs in several shares, no 
question can possibly arise as to whether the 
covenant was joint or several, and the only diSer- 
ence caused by the death of the covenantee is that 
the cause of action which resided in one person, is 
by operation of law, transferred to a number of 
parceners, who, as observed by Tindal G. J. in 
(1834) 10 Bing 526^ at p. 529, constitute one heir. 

The earlier view of implied representa¬ 
tion was not followed in the later deci- 
sions of this Court. In 27 Bom 292^® the 
Court was dealing with a payment made 
by the mortgagor due on the mortgage to 

5. Abdul Majeeth v, Krishnamachariar, (1916) 5 

AIR Mad 1049=40 I 0 210=40 Mad 243= 

32 M L J 195 (P B). 

6. Dallu Mai v. Hari Das, (1901) 23 All 268= 

1901 AWN 75. 

7. Manni Gir v. Amar Jati, (1936) 28 A 1 R All 

94=160 I 0 1030=58 All 694=1936 A L J 

431. 

8. Abinsa Bibi v. Abdul Kadir Saheb, (1901) 25 

Mad 26, 

9. Decharms v. Harwood, (1834) 10 Bing 526=4 

M & Scott 400=3 L J 0 P 198. 

10. Sitaram v. Bhridhar, (1903) 27 Bom 292=5 

Bom D B 91. 
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one of the heirs of the mortgagee, without 
the concurrence of the rest, and it was held 
that it did not amount to a valid discharge. 
The grounds stated in the judgment of 
Chandavarkar J. are these (p. 295) : 

The right which the several heira jointly get on 
the mortgagee’s death to enforce the mortgage is a 
right created by law in consequence of the devolu* 
tion upon them of the single and indivisible right 
which the mortgagee had as the sole promisee, 
and not in consequence of their being ‘ joint pro* 
misees. ’ 

The reasoning underlying the decisions 
of the Allahabad High Court that each of 
jthe several heirs in possession of the assets 
is to the extent to which he is in posses¬ 
sion a legal representative of the deceased 
person, and no one of them represents the 
Entire assets or estate of the deceased per. 
ison, seems to have been approved in the 
later decisions of this Court, such as 43 
Bom 412^* and 47 Bom 712.*^ That view 
has the merit of being in unison with that 
of the other High Courts in India and is 
in my view in accord with the spirit of the 
Mahomedan law. In 43 Bom 412,'' the 
question arose whether a money decree 
obtained against the estate of a deceased 
Mahomedan in a suit by a creditor against 
some of his heirs was binding against the 
heir who was not a party to the suit in 
which the creditor's decree was obtained. 
The Court held that the heir who was not 
made a party was not bound by the credi¬ 
tor’s decree as the other heirs did nob 
represent her interest. There the Court 
stated that the rule of representation 
derived from Hindu law was not applicable 
to Mahomedans as was done in 12 Bom 
101,^ where the theory of substantial re¬ 
presentation derived from Hindu law was 
applied to Mahomedans. Such an applica¬ 
tion, the Court thought, was opposed to the 
principle underlying the decision of the 
Full Bench in 41 Bom 588.'® It may be 
noted that the case in 20 Bom 338® was 
expressly referred to and discussed. The 
theory put forward that creditors’ suits 
against the heirs in possession should be 
regarded as administration suits binding on 
all the heirs was expressly discarded on 
the authority in 7 All 822.'* The case in 

11. Mirkha v. Bhagirathibai, (1919) 6 A I K Bom 

61=61 IC 18=43 Bom 412=21 BomLR 329. 

12. Lala Miya v. l^Ianubibi, (1923) 10 A I R Bom 

411=73 I 0 246=47 Bom 712=24 Bom L R 

408. 

13. Isap Ahmed v. Abhramji Abmadji, (1917) 4 

AIR Bom 254=411 0 761=41 Bom 588= 

19 Bom L R 679 (P B). 

14. Jafri Begam v. Amic Muhammad Ehau, (1885) 

7 All 822=1885 A W N 248 (F B). 


32 Cal 296'® was also referred to as show¬ 
ing that the special rule as to represents- 
tion by managers of joint families of Hindus 
could not be applied to a case where a 
creditor of a deceased Mahomedan sought 
to recover his debt from some of the heirs 
of the deceased. It is therefore clear upon 
the recent decisions of this Court, the 
abstract ratio decidendi of which binds us, 
that a creditor of a deceased Mahomedan 
could himself institute a suit against some 
of the heirs of a deceased in possession of 
his property to recover the debt, and suc¬ 
ceed only to the extent of the share of the 
debtor's heirs who are parties to the action. 

The question here is whether that pro. 
position could be applied to the claim made 
by only some of the heirs of a creditor to 
recover the debt due to the estate of a 
deceased Mahomedan. We are inclined to 
bold that having regard to the unity of the 
title and unity of interest of the entire 
body of heirs, some of the latter cannot 
represent the other heirs, and therefore a 
suit by some heirs to recover a debt due to 
the estate of the deceased will be defective 
on the ground of absence of title or lack of 
representation in the heirs who sue. Such 
a suit essentially must be on behalf of the 
entire body of heirs and must conform to 
the requirements of the law. If there is a 
devolution of the right to recover one dis* 
tinct and entire debt upon the death of the 
deceased Mahomedan who was a single 
promisee, the right devolved would also be 
single and indivisible. The law will not 
enable different sharers to institute different 
actions on that debt in proportion to their 
respective interests in the estate >of the 
deceased. The principle of joint action by 
joint promisees will in our opinion apply 
by analogy where the owner of a single 
right dies and is succeeded by several heirs. 
According to Tindal C. J. in (1834) 10 
Bing 526,® “several co-heirs constitute one 
heir and are connected together by the 
unity of interest and unity of title. ” Some 
only of the several heirs of a deceased 
Mahomedan cannot therefore enforce a debt 
without the concurrence of the rest so as to 
give a valid discharge to the debtor. The 
necessity of that concurrence is, as is suffi¬ 
ciently obvious, to avoid multiplicity of 
actions against the debtor. Therefore we 
think that in an action to recover a debt 
the claimants must in the first instance 
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Irepresent the totality of the estate of the 
[deceased and the interests of his heirs. 

It has been urged that the Court below 
could have removed the defect upon the 
application of some of the heirs who had 
applied to the Court to make them parties. 
Although the powers of the Court under 
0. 1, R. 10, Civil P. C., are wide enough to 
add parties to a suit or proceeding, merely 
[because a person claims to be interested in 
a suit and wants to be added as a party, 
the Court would not ordinarily without the 
concurrence of the plaintiff make him a 
party. We do not find fault with the rejec¬ 
tion of the application to add parties in 
view of the attitude of the plaintiffs. It 
•appears however that after the appeal was 
filed by the defendants, one of the plain, 
tiffs died and as her legal representatives 
the remaining heirs of the deceased Sayed 
Harun, have been made co-respondents to 
this appeal. But even the fact that all the 
heirs are represented in the appeal does not 
solve the initial difficulty due to the want 
of certificate of representation obtained in 
proper form as required by Sec. 214, Sue- 
cession Act. That Section deals with the 
recovery of a debt through Court due to 
•a deceased Mahomedan and according to 
its provisions such a suit is barred unless 
4ihe claimant produces a certificate granted 
under S. 31 or 8. 32, Administrator.Gene¬ 
ral’s Act, 1913, or a succession certificate 
granted under Part 10, Succession Act, 1925, 
or a certificate granted under the Suoces- 
sion Certificate Act of 1889, and having the 
debt specified therein. Unless, it were pos¬ 
sible to hold that the plaintiffs represent, 
upon the production of a proper certificate, 
the estate of Sayed Haruu, it is not possible 
to pass a decree for the entire debt in their 
favour. 

The question is, whether having regard 
to the defect in procedure, the claim of the 
estate to recover the debt should be defeat, 
-ed. Mr. Thakor for the respondents has con¬ 
ceded that upon the claim to recover a debt 
-due to a deceased Mahomedan a Civil Court 
cannot pass a decree without a certificate, 
and he has urged that that difficulty, as 
well as the difficulty arising from the pro¬ 
visions of S. 22, Limitation Act, by reason 
of bringing the other heirs as parties to the 
appeal, could be obviated if he was given 
time to produce the certificate contemplated 
by Sec. 214, Succession Act. On the other 
hand, it is strenuously contended for the 
'appellante.defendants that the negligence of 
the plaintiffs or their omission to follow the 
1939 B/2& & 26 


legal procedure to recover the debt should 
not be allowed to prejudice the defence 
even if based upon a technical plea. There 
is no doubt that the provisions of Sec. 214, 
Succession Act (39 of 1925) govern the pro¬ 
cedure in such cases. Those provisions as 
interpreted by several decisions merely 
emphasize that the Court cannot pass a 
final decree in the absence of a certificate. 
Merely because a suit is instituted without 
a certificate, it does not debar the plaintiffs 
from producing the certificate before the 
decree is passed. There have been instances 
where a Court has deferred passing a decree 
pending the production of a proper certifi¬ 
cate. It has been argued for the appellants 
that as there was a defect in the institution 
of the suit by reason of the omission to 
produce a certificate along with the plaint 
the suit could not be regarded as having 
been properly filed when it was originally 
registered, and that f6r the purpose of limi¬ 
tation, the suit could be regarded as pro¬ 
perly instituted only when the certificate 
is produced. No authority has been cited 
in support of that view. In 16 Mad 454^® 
it was held that where the Court considered 
that a certificate was necessary, it was 
enough to produce the certificate before the 
decree: see also 33 Bom L R and 

88 I A 7.*® In 42 All 549.^® the Court 
observed that there was no provision of law 
which required that a certificate must be 
filed along with the plaint, and that an 
opportunity should be given to the plain¬ 
tiffs for obtaining and producing one. With 
respect we agree with that view. In the 
circumstances of this case, aud having regard 
to the fact that an earlier attempt was 
made by the other heirs in February 1934, 
to be brought on the record when the claim 
was not barred by time, the plaintiffs, we 
think, should be given an opportunity to 
remove the defect resulting from the omis. 
sion to produce a certificate. It is manifest 
that the lower Court in passing a decree 
upon this action for debt due to the estate 
of a deceased Mahomedan without a certi. 
ficate acted without jurisdiction. We there, 
fore set aside that decree and remand this 
case to the lower Court for passing a fresh 
decree for the plaintiffs if they produce a 
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certificate of representation to the estate 
of the deceased Sayed Harun, within six 
months from the date of the receipt of the 
papers by the lower Court. On failure to 
furnish such a certificate within the time 
allowed, the suit shall be dismissed. As this 
result has been brought about by the negli¬ 
gence of the plaintiffs, we think that they 
should bear the costs of the defendants 
throughout. 

n.s./r.k. Case remanded. 
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Somjee J. 

Haghunandan N, Kotkare — Plaintiff. 

V. 

Eeshavrao B. Kirtikar and another — 

Defendants. 

Testamentary Suit No. 1 of 1938, Decided 
on 24th March 1938. 

Hindu Law—Stridban—Succession to stridhan 
of maiden—Father’s sister’s son is preferred to 
paternal grand father’s brother’s son’s son. 

Under the Mitakshara School of Hindu law, in 
the case of succession to stridhan of a maiden, a 
father’s sister’s son is a preferential heir to a 
paternal grand father’s brother’s son’s son. 

[P 195 C 1] 

D. N. Bahadurji and V. A. Kirtikar — 

for Plaintiff, 

M. G. Chagla and S. S. Bangnekar, and 
Sir Ghimanlal Setalvad and M. H. 
Gandhi — for Defendants 1 and 2 
respectively. 

Order. — This is a petition for Letters 
of Administration to the estate of Bai 
Champubai, daughter of one Keshay Vina- 
yak Dhairyavan. The petitioner is the son 
of the sister of the father of the deceased 
Bai Champubai. Defendant 1 has filed a 
caveat. He is the son of the sister of the 
mother of Bai Champubai. Another caveat 
has been filed by defendant 2 who is a 
distant paternal relative of the deceased 
Bai Champubai, being the father’s father’s 
brother's son’s son. The first question for 
consideration is whether defendant 2 had 
any interest in the estate of Bai Champubai 
to entitle him to file the caveat. It is 
admitted by all parties concerned that in 
the absence of any interest in the estate of 
the deceased Bai Champubai defendant 2 
would have no right to file this caveat in 
this suit. It is also admitted by all parties 
before me that Bai Champubai died un¬ 
married and her estate is her stridhan 
property which has to be administered now. 

The question then is, who are the heirs to 


the stridhan of this unmarried lady whoi 
died on 3rd August 1937 ? Succession to a 
maiden’s stridhan is dealt with in Mulla’S' 
Hindu Law, Edn. 8, pp. 138 and 139. The 
heirs to such stridhan in order are (1)' 
uterine brother ; (2) mother ; (3) father; 
and father’s heirs in order of propinquity. 
It is admitted that the first three heirs 
mentioned above are not there, and there¬ 
fore the stridhan property of Bai Champu¬ 
bai must descend to the heirs of her father 
in order of propinquity. The succession to 
the estate of Bai Champubai opens at her 
death on 3rd August 1937, and the heirs of 
her father have to be found as on 3rd 
August 1937. The heirs must be those per¬ 
sons who would be entitled to succeed to 
the estate of her father at the time when 
the succession opens in this case, viz. on 
the death of Bai Champubai. 

Sir Chimanlal Setalvad, the learned coun¬ 
sel for defendant 2, contends that defen¬ 
dant 2 is the nearest sapinda of the father 
of Bai Champubai and is therefore entitled 
to succeed to the estate of Bai Champubai 
in preference to the petitioner who is ft 
bandhu and defendant 1 who is a maternal 
relation. Now the question for determina¬ 
tion is who would be the heirs of the father 
of Bai Champubai if he had been living 
and had died on the date on which Bai 
Champubai died, viz. on 3rd August 1937. 
The petitioner’s contention is that under 
Act 2 of 1929 the heirs of the father of 
Champubai are those mentioned in MuUa’s 
Hindu Law at pp. 42 and 43. Sir Chiman¬ 
lal Setalvad contends that Act 2 of 193^ 
does not and cannot apply to this case. His 
contention is, first, that the Act expressly 
states that it is to alter the order in which' 
certain heirs of a Hindu male dying intes¬ 
tate are entitled to succeed to his estate. 
Secondly, he proceeds to say that in S. 1 
the Act it is stated that the Act appliu^ 
only to persons who, but for the passing of 
this Act, would have been subject to the 
law of the Mitakshara in respect of the 
provisions herein enacted and it applies to 
such persons in respect only of the property 
of males not held in coparcenary and not 
disposed of by will. The argument is that 
this Act provides a particular line of des¬ 
cent in succession to a Hindu male and not 
to the line of descent in succession to the; 
estate of the stridhan of a maiden. The Act 
is not sought to be applied to determine the 
succession to the stridhan of a Hindu 
maiden but it is sought to be used by tw 
petitioner to ascertain the fourth class of 
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heirs to the stridhan of a Hindu maiden 
mentioned at p. 139 of Mnlla’s Hindu Law. 
It is admitted by Sir Chimanlal that the 
heirs of the father must be found as on the 
date of the death of Bai Cbampubai. There, 
fore, if the father of Bai Cbampubai bad 
died on 3rd August 1937, his heirs would 
certainly be those under the Hindu law as 
amended by Act 2 of 1929. Thus, the peti¬ 
tioner who is Bai Cbampubai’s father’s 
sister’s son would be a preferential heir to 
defendant 2 who is a distant paternal rela¬ 
tion as stated above. In ascertaining the 
father’s heirs in the order of propinquity 
at the time of the death of Bai Cbampubai, 
Act 2 of 1929 is not applied to determine 
the rights of succession to Bai Cbampubai 
or to alter the order in which her heirs 
would be entitled to succeed to her estate. 
The heirs of the father at the time of her 
death have to be ascertained in accordance 
with the Hindu law as it existed at the 
time of the death of Bai Cbampubai. Thus, 
the Act comes into operation for ascertain, 
ing the order in which the heirs of her 
father would be entitled to succeed to his 
estate because the heirs of the father in the 
order of propinquity who would be entitled 
to succeed to him if he had died on 3rd 
August 1937, would be the heirs of Bai 
Cbampubai in the absence of the uterine 
brother, the mother and the father. Thus, 
the contention of Sir Chimanlal Setalvad 
that the heirs of the father should not be 
determined by reference to the provisions 
of Act 2 of 1929 is unfounded. 

On this finding it is clear that the peti- 
tioner is a preferential heir to defendant 2 
and defendant 2 has no interest at all in 
the estate of Bai Cbampubai. The caveat 
of defendant 2 is therefore dismissed with 
costs. Defendant 2 to pay the costs of the 
petitioner as well as of defendant 1 up to 
now. The costs which defendant 2 is to pay 
to the petitioner and defendant 1 are the 
costs which have been occasioned by reason 
of the caveat filed by defendant 2. 

Per Curiam.—Defendant I’s caveat dis¬ 
missed. Letters of Administration to issue 
to the petitioner. By consent between peti¬ 
tioner and defendant 1 decree in terms 
signed by counsel and handed in and 
marked Ex. A. 

B.m./b.k. Order accordingly. 
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Beaumont C. J. and Rangnekar J. 

Commissioner of Income-tax^ Bombay 

V. 

Abubaker Abdul Behman — Assesaees. 

Civil Ref. No. 9 of 1938, Decided on Ist 
November 1938, reference made by Com¬ 
missioner, Income-tax, Bombay Presidency. 

Income-tax Act (1922), Ss. 3 and 9— Effect 
of S. 9 explained — Settlor conveying all pro¬ 
perty by wakf deed to trustee upon trusts— 
Income to be paid to wifei and children—Upon 
extinction of line of descent resulting trust 
made for charitable pn^poses—Trustees held 
association of individual^ — They not being 
owners of trust property could not be assessed 
as such—Beneficiaries held bound to be assessed 
as regards income of wakf immovable property. 

The effect of 3. 9 is that the assessable income 
of immovable property is the annual value of such 
property, as defined in sub-s. (2), less the aubhociz- 
ed allowances and without taking into account any 
part of the property which the assesses may occupy 
for the purposes of his business. Though the lang¬ 
uage of sub*s. (1) seems to involve that the asses- 
fice must be the owner of the property from which 
the income is derived, in order to bring the Section 
into conformity with the general scheme of the 
Act, it is necessary to read the words “of which he 
is the owner" as meaning "of which annual value 
be is the owner" \ A J R 1934 P O 116, Rel. on. 

[P 197 0 2] 

Prima facie it is the owner of the income who 
has to be assessed but where property is vested in 
a trustee in trust for a beneficiary, prima facie it is 
the beneficiary who is to be assessed: (1921) 1 A O 
65, Rel. on. ; A J R 1932 Bom 106 ; AI R 1934 
P O 116 and AIR 1931 Lah 578 (S B), Ref. ; 
AIR 1938 Bom 41 and AIR 1938 Bom 353, 
Dieting. [P 197 0 1] 

A settlor by a deed of wakf conveyed all his 
immovable property to mutawallis or trustees upon 
certain trusts, which stated that after paying cer¬ 
tain charges and other outgoings out of the income 
the balance of the income should be paid to the 
wife and children of the settlor in certain propor¬ 
tions. The trusts further stated that after the 
extinction of all the children and remoter issue of 
the settlor, the trustees should hold the properties 
for charitable, religious or other pious purposes of 
a permanent obaracter recognized by the Maho- 
medan law for the benefit of certain community. 
A question arose as to assessment of income-tax on 
the income of the trust properties: 

Held that the trustees constituted an association 
of individuals within the meaning of S. 3. They 
were not owners of the trust properties and could 
not in any event be legally assessed as such owners. 
The income-tax authorities were therefore bound 
to assess the beneficiaries directly as regards the 
income of the wakf immovable properties. 

CP 197 0 2; P 198 0 1] 

M. G. Setalvad (Advocate.General) — 

for 1. T. Commissioner. 

Sir Jamshedji Kanga — for Assessees. 

Beaumont C. J. — This is a reference 
made by the Commissioner of Income-tax 
under S. 66, sab-s. (2), Income-tax Act, and 
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the question raised, like a good many other 
questions under this Act, is not free from 
difficulty. Shortly, the question is whether 
income-tax should be assessed on the muta- 
wallis of a wakf, or whether the tax should 
be assessed on the beneficiaries under the 
wakf deed. The deed of wakf is dated 18th 
July 1931, and by it certain immovable 
properties were conveyed to trustees upon 
certain trusts, which, as amended by a later 
deed, are, stated shortly, to pay all charges 
for repairs, insurance and other outgoings 
out of the income and then to pay one- 
eighth of the balance of the income to the 
settlor’s wife for life and the other seven- 
eighths to the settlor’s children. The one- 
eighth after the death of the wife is to follow 
the other seven-eights, and putting it quite 
generally and so far only as is material for 
the purpose of the present reference, the 
trust is to pay the income to the children 
and remoter issue of the settlor so long as 
any such issue exists, and after the extinc- 
tion of all the children and remoter issue 
of the settlor, the property is to be held for 
the use of charitable, religious or pious pur¬ 
poses of a permanent character recognized 
by the Mussalman law for the benefit of 
Sunni Halai Memon Mahomedans. These 
trusts are, I think, good under the Mussal¬ 
man Wakf Validating Act of 1913. 

An argument was addressed to us that in 
any case the trustees are not liable to be 
assessed to tax because of S. 4, sub-s. (3) (i), 
Income-tax Act, which exempts income 
derived from property held under trust or 
other legal obligation wholly for religious 
or charitable purposes. In my opinion, this 
property, although validly given as wakf 
under the Wakf Validating Act, is not held 
for religious or charitable trusts. Prior to 
the date of that Act it had been held by 
the Privy Council that trusts of this nature 
for the benefit of the settlor’s family and 
afterwards for charity were void, and in my 
opinion, the Wakf Act did not in any way 
alter the law as declared by the Privy 
Council. It only validated trusts which 
otherwise would have been held void. That 
view is in accordance with a decision of the 
Full Bench of the Lahore High Court in 
12 Lah 725.^ 

The main question which arises is whe¬ 
ther under this wakf the trustees or the 
beneficiaries ought to be assessed. Up to a 
recent date, the Commissioner of Income- 

1, Umar Bakhsh v. CommissioDer of Income-tax, 
(19311 18 A I R Lah 678=132 I C 639=12 
Lah 725=33 P L R 349 (S B). 


tax had assessed the beneficiaries on the 
income which they received under the wakf 
deed, as appears from his order of 20th 
June 1935, which is an accompaniment to 
Ex. “E”. But recently he has altered that 
practice in accordance with what he consi. 
ders to be the law as laid down by this 
Court in 39 Bom L E 910^ and 40 Bom L K 
455^ and in two unreported cases to which 
the learned Commissioner refers. Those 
cases, in my opinion, do not govern the pre¬ 
sent question, because in none of those 
cases was the Court dealing with trustees. 
In all those cases immovable property had 
become vested in two or more persons who 
were using it for the purpose of producing 
income for their own benefit, and the Court 
held that they were properly assessable as 
an association of individuals under S. 3 in 
respect of the property, and were not assess, 
able separately in respect of their respec¬ 
tive interests in the property. But in none 
of those cases, as I have said, was there any 
question as between a trustee and bene¬ 
ficiary. The trustees in this case are no 
doubt an association of individuals, but 
that consideration does not determine the 
question whether they or their beneficiaries 
should be assessed to income-tax. There 
are grave practical difficulties in assessing 
trustees where, as in India, the tax is im¬ 
posed on a sliding scale. Such an assess¬ 
ment may result in beneficiaries being 
charged at a higher rate than is appropriate 
to them because they have a wealthy 
trustee, and in a trustee being charged at a 
higher rate than is appropriate to him 
because he holds large trust income. The 
question whether trustees or the persons 
beneficially entitled to the income of pro¬ 
perty should be assessed to income-tax 
came before this Court, 33 Bom L R 1549,* 
and subsequently before the Privy Council 
in 36 Bom L E 557.® I think that both 
this Court and the Privy Council adopted 
the view which Lord Cave had expressed 
in a cose under the English Act, viz. (I92l) 

2. Commiasioner of Income-tax, Bombay v. 

Laxmidas, (1938) 25 A I R Bom 41=173 I 0 
482=1 L R (1937) Bom 830=39 Bom L B 
910. 

3. Commissioner of Income-tax, Bombay v. 
Dwarkanath, (1933) 25 A I R Bom 363=177 
I 0 447=40 Bom L R 455. 

14. Commissioner of Income-tax, Bombay ▼. Cur* 
rimbhoy Ebrahim, (1932) 19 A I R Bom 106 
=136 I 0 483=33 Bom L R 1549. 

5. Currimbhoy Ebrabim Baronetcy Trust 
Commissioner of Income-tax, Bombay, (1934) 

21 AIR PC 116 = 148 I C 855 = 68 Bom 
817=61 I A 209=36 Bom L R 657 (P 0). 
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1 A C 65^ that prima facie it is the owner 
of the income who has to be assessed and 
that where property is vested in a trustee 
in trust for a beneficiary, prima facie it is 
the beneficiary who is to be assessed though 
there may be cases, and 36 Bom L B 557^ 
was one of them in which the assessment is 
properly made upon the trustee, there being 
nothing in the Income-tax Act which pre. 
eludes assessment on a trustee. 

Now, in this case the learned Advocate. 
General has argued that in assessing income 
derived from immovable property under 
the Income-tax Act, it is the owner of the 
property, who must be assessed under S. 9. 
He admits that the owner need not be the 
legal owner, and that when property is 
vested in a trustee in tru^t for a beneficiary 
simply, the beneficiary may be the owner. 
But this consideration cannot apply to 
trusts which create interests in succession, 
since a reversioner cannot be assessed upon 
income to which he is not entitled. More, 
over in the trust which falls for consider¬ 
ation in this case, and in most trusts under 
Indian law, the ultimate beneficiaries are 
not ascertainable, and there is no existing 
beneficial owner of the corpus of the pro¬ 
perty. So that if the argument of the 
learned Advooate-General is accepted, it 
must follow that in most cases of trusts it 
is the trustee who will be assessable on in- 
come of immovable property. This seems to 
me inconsistent with the general scheme 
of the Act, which undoubtedly recognizes 
trusts (see Ss. 38 and 40). A difficulty does 
however arise on the language of Sec. 9 of 
the Act. Before dealing with that Section, 
it is necessary to look at some of the earlier 
Sections. Sec. 3 is the charging Section 
which charges tax in respect of all income, 
profits and gains of the previous year. S. 4 
applies the Act to all income, profits or 
gains as described in S. 6. S. 6 enacts that 
the following heads of income, profits and 
gains shall be chargeable to income-tax in 
the manner hereinafter appearing, namely, 
(i) salaries, (ii) interest on securities, (iii) 
property, (iv) business, (v) professional 
earnings, and (vi) other sources. S. 7 deals 
with the method of assessing salaries, and 
8. 8 deals with assessing interest on seen- 
rities. Then comes Sec. 9 which deals with 
the income of property. Sub.sec. (l) is in 
these terms : 

6. Williams v. Singer : Pool v. Boyal Exchange 
Assurance, (1931) 1 A G 66=89 L J K B 1161 
=133 L T 683=64 S J 669=36 TLB 661= 
7 Tax Gas 387. 


The tax shall be payable by an assesseo under 
the head “property” in respect of the bona fide 
annual value of property consisting of any build, 
ings or lands appurtenant thereto of which be is 
the owner, other than such portions of such pro* 
petty as he may occupy for the purposes of his 
business, subject to the following allowances. 

Then follow various allowances in respect 
of outgoings for repairs, insurance pre¬ 
miums and 80 forth which may be deducted. 
The effect of Sec. 9 seems to be that the 
assessable income of immovable property 
is the annual value of such property, as 
defined in sub.s. (2), less the authorized 
allowances, and without taking into account 
any part of the property which the assesses 
may occupy for the purposes of his business. 
No doubt the language of sub-sec. (l) does 
seem to involve that the assessee must be 
the owner of the property from which the 
income is derived, but, in my opinion, in 
order to bring the Section into conformity 
with the general scheme of the i^cb, it is 
necessary to read the words of which he 
is the owner” as meaning “of which annual 
value he is the owner.” I think that the 
Privy Council really adopted this view of 
the Section in 36 Bom L B 557,® because 
their Lordships discussed the question whe¬ 
ther the Baronet was the owner within the 
meaning of S. 9 in some detail. They held 
that he was not the owner, because he was 
only entitled to the balance of income 
which remained after providing for a Sink¬ 
ing Fund and Bepair Fund, and then sim. 
ply as 90 much money. But if “owner” in 
Sec. 9 means owner of the property from 
which the income is derived, there was no 
question to discuss, since the Baronet was 
at the most a tenant for life. As far as I 
know, the construction which, I think, 
should be placed on S. 9 is the one which 
has been adopted in practice, and we have 
been referred to no authority in support of 
the Advocate-General’s argument that the 
income of immovable property must be as- 
sessed on the owner of such property, and 
not on the owner of the income. I think 
therefore that the original view of the 
learned Commissioner was right, and that 
it is the beneficiaries who should be as. 
sessed, and not the mutawallis of the pro. 
perty. The actual questions raised are : 

(1) Whether io the circumstances of the case 
the mutawallis (assessees) constitute an associa* 
tion of individuals within the meaning of Sec. 3, 
Income-tax Act, 1922 ? 

(3) Whether the mutawallis (assessees) can be 
said to be the owners of the properties within the 
meaning of S. 9, Income-tax Act, 1922, and were 
lightly assessed as such 7 
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(3) Whether the assessees were in any event 
rightly assessed as owners of the wakf properties 
under Sec. 9 of the said Act ? 

(4) Whether according to law the income-tax 
authorities were not bound to assess as regards the 
income of the wakf immovable properties directly 
the five beneficiaries mentioned in the deed of wakf 
dated 18th .luly 1931, and supplemental indenture 
dated 29th October 1934 ? 

The answers to the questions will be as 
follows : (l) In the afiBrmative, (2) in the 
jnegative, (3) in the negative, (4) The in¬ 
come-tax authorities were bound to assess 

I 

the five beneficiaries. Costs to bo paid on 
'the Original Side scale. 

Rangnekar J.—T agree. I confess the 
question raised on this reference is not free 
from doubt, but upon the whole I have 
come to the conclusion that the view which 
we have taken is in accordance with the 
scheme of the Act and the principles laid 
down in 33 Bom L R 1549* and (l92l) 1 
A C 65.® True, that in taking that view we 
are departing from a strict grammatical 
construction of S. 9, Income-tax Act, but I 
have no regrets in that respect, because 
after all it seems to me that the whole 
object of the Act is to tax the income of the 
subject where it is found. If the income is 
found with the beneficiary, then the benefi. 
ciary is primarily liable to be taxed, and if 
the income is found with the trustee, then 
it is the trustee who is liable. I agree there- 
fore that the questions should be answered 
in the way proposed by my Lord the 
Chief Justice. 

n.s./r.k. Answers accordingly. 
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Calico Printers Association Ltd. _ 

Plaintiffs. 

V. 

Ahmed Ahdul Karim Bros. Ltd. — 

Defendants. 

Suit No. 778 of 1935, Decided on 16th 
June 1938. 

(a) Patents and Designs Act (1911), S. 53— 
Delivery up order can be made only in respect 
of goods for sale but not in respect of samples. 

The order for delivery up can be made as an 
equitable relief on the Court granting to the plain* 
tiff the relief specifically provided for by Sec. 53. 
But this order for delivery up must be made in 
the spirit of the provisions of S. 68. Such a relief 
can be granted only in respect of goods for the 
purpose of sale but not in respect of the samples 
of such goods. [P 201 C 1] 

(b) Costs—Innocent infringement of design— 
Suit for injunction and damages—Offender at 
early stage of suit, admitting infringement, 
undertaking not to infringe proprietor's rights 


in future and offering to pay profits made by 
infringement—Proprietor electing to continue 
suit—Decree passed only in terms of o^er— 
Proprietor is liable to pay offender's costs in« 
curred after date of offer. 

Where the rights in a registered design having 
been innocently infringed by the ofiender, the 
proprietor of the design brings a suit against the 
offender for an injunction and damages and the 
offender at an early stage of the suit admits the 
infringement and undertakes not to infringe the 
rights in future and also offers to pay to the 
proprietor, the profits made by the offender on 
account of the infringement together with costs of 
the suit till the date of offer, but the proprietor 
instead of accepting the offer elects to proceed 
with the suit, then if a decree to the proprietor is 
granted only in terms of the offer made by the 
offender, the proprietor is liable to pay to the 
offender his taxed costs incurred from and after 
the date of offer : (1914) 31 RPC 473 \ AIR 
1936 Cal 493 and (1910) 1 Ch 257, Bel. on. 

[P 202 C 2) 

(c) Civil P. C. (1908), O. 24 — Principles 
laid down in O. 24 apply to case of innocent 
infringement of designs where offender otfers 
to pay profits made by infringement. 

Although the provisions of 0. 24 do not apply 
to the case of an infringement of a patent or 
design, the principles laid down in 0. 24, apply to 
the case of an innocent infringement of designs, 
where the offender admits the infringement and 
offers to pay profits made thereby. [P 202 0 2] 

M. C. Chagla and K, S. Shavakshaw — 

for Plaintiffs, 

M. L. Manekshaw and R. J, Kolah — 

for Defendants, 

Judgment.—The plaintiflfa are the regis¬ 
tered proprietors under the Patents and 
Designs Act (2 of 1911) inter alia of two 
designs for printing textile goods. The 
plaintiffs filed this suit against the defen- 
dants who are importers of Japanese printed 
goods into Bombay for an injunction res¬ 
training them from importing textile goods 
bearing an imitation of the plaintiffs' two 
designs, for delivery up of the goods bear¬ 
ing the designs or any fraudulent imitation 
thereof and for damages. In the plaint the 
plaintiffs alleged that the defendants had 
for the purpose of sale applied or caused to 
be applied to the goods the designs or a 
fraudulent or obvious imitation thereof 
knowing that the designs or a fraudulent 
or obvious imitation thereof had been 
applied to the goods without tbe license 
or consent of the plaintiffs. The plaintiffs 
having alleged that the defendants know¬ 
ingly and fraudulently infringed their rights 
to the designs, admitted at the hearing of 
the suit before me, that they were unable 
to prove that the defendants bad know¬ 
ledge of the plaintiffs' rights in tbe designs 
when they imported the goods into Bombay. 
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The plaintiffs thus admit that the defen. 
dants are innocent infringers of their 
rights as the holders of the registered 
designs. In prayer (a) of the plaint the 
plaintiffs claim a permanent injunction 
restraining the defendants, their servants 
and agents for the purpose of sale from 
applying or causing to be applied to textiles 
the plaintiffs’ registered designs or an^ 
fraudulent or obvious Imitation thereof 
\vithout the license or written consent of 
the plaintiffs. This relief claimed by the 
plaintiffs is not restricted to the period 
during which their rights in the registered 
designs may be subsisting under the Act 
nor is it restricted to British India. 

The plaintiffs filed this suit on 17th 
May 1935, without giving any notice to 
the defendants that the plaintiffs’ rights in 
the registered designs were being infringed. 
On 20th May 1935, the plaintiffs obtained 
an ex parte order from this Court on a 
notice of motion restraining the defendants 
from using the plaintiffs’ designs or any 
imitation thereof on textile goods pending 
the hearing and disposal of the suit and 
from selling goods bearing such infringing 
designs. The notice of motion came on for 
argument on 18th June 1935, when the 
defendants by their counsel consented to 
the order for interim injunction being con. 
.firmed. 

On 9/11, July 1935 the defendants by 
their attorneys wrote to the plaintiffs’ 
attorneys stating that the plaintiffs had filed 
this suit against them but until the suit was 
filed the defendants were not aware that the 
designs which appeared on the defendants’ 
goods were the plaintiffs’ registered designs. 
The defendants proceeded to say that they 
admitted that the plaintiffs are the regis. 
tered proprietors of the designs and then 
gave particulars of the goods imported by 
them from Japan bearing the designs com. 
plained of by the plaintiffs. They stated 
that in the twenty.four cases of piecegoods 
imported by them there were in all 486 
and 294 pieces bearing one or other of the 
plaintiffs’ two designs. The defendants 
pointed out that all the pieces of goods had 
been sold by the defendants before the data 
of the filing of the suit and that they had 
no goods in their possession bearing any of 
the two designs. The defendants stated 
that they had made a profit of Rs. 199 by 
-selling the pieces bearing the designs com. 
plained of by the plaintiffs. After having 
stated these facts, the defendants proceeded 
to say that with a view to avoid needless 


expenses to all parties they would be pre¬ 
pared to submit to a decree on the footing 
that there had been an infringement by 
them of the plaintiffs’ rights in the designs 
and offered to submit to a decree (a) for an 
injunction in terms of S. 53 (l) (a) and (b), 
Patents and Designs .\ct, in respect of the 
designs mentioned in the plaint, (b) to pay 
to the plaintiffs Rs. 199, the amount of 
the profits made by the defendants for the 
sale of the goods, and (c) to pay to the 
plaintiffs their taxed costs of the suit up 
to date with the costs of the decree to bo 
obtained in the terms suggested by the 
defendants. The plaintiffs did not reply to 
the letter, and on 11th July 1935 the 
defendants again by their attorneys wrote 
to the plaintiffs’ attorneys requesting them 
to let them have a reply to their offer. On 
13th July 1935, the plaintiffs by their 
attorneys replied stating that the plaintiffs 
would not accept the terms of the settle¬ 
ment offered by the defendants and point, 
ing out that the time for the defendants to 
file their written statement bad already 
expired and asking them to file their 
written statement on or before 22nd July 
1935. The plaintiffs did not write to the 
defendants whether they were dissatisfied 
with the offer made by the defendants and 
whether they wanted dr were entitled to 
anything more under their plaint. This 
correspondence is Bx. 1. 

On 23rd July 1935 the defendants filed 
their written statement as required by the 
plaintiffs' attorneys. In their written state, 
ment the defendants admit that on taking 
inspection of the plaintiffs' certificate of the 
registration of the designs they learnt that 
the plaintiffs were the registered proprie. 
tors of the designs. The defendants then 
proceed in their written statement to state 
that the plaintiffs are the registered pro¬ 
prietors of a large number of designs and 
that it was not possible for them to know 
which of the designs current in the market 
belonged to the plaintiffs. The defendants 
say that they import and/or sell Japanese 
printed piecegoods in India on a very large 
scale and the total value of such goods 
amounts to over Rs. 50,00,000 in the course 
of a year. This statement has not been 
challenged at the hearing. The defendants 
then proceed in their written statement to 
abate the facts with regard to the impor. 
tation by them of the 486 and 294 pieces 
in twenty.four cases of piecegoods imported 
by them in two different lots and say that 
on the sale of these goods they made a 
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pro6fc of Rs. 199. The defendants deny 
that they for the purpose of sale applied or 
caused to be applied to the said goods the 
designs referred to in the plaint. Then they 
refer to the three letters mentioned above 
and say that the plaintiffs rejected their 
ofler and compelled them to file their 
written statement. In para. 8 of the written 
statement the defendants say that irrespec¬ 
tive of their rights and contentions the 
defendants by their written statement re¬ 
peat the offer contained in the letters and 
bring the sum of Es. 199 into Court. The 
plaintiffs took no notice of this offer to 
submit to a decree in terms of the letter 
dated 9,11, July 1935, contained in para. 8 
of the written statement. 

At the hearing before me the learned 
counsel for the plaintiffs admitted that the 
defendants had no part of the goods im¬ 
ported by them and which bore the designs 
complained of in their possession, power or 
control. The learned counsel for the plain¬ 
tiffs called upon the learned counsel for the 
defendants to produce the samples of the 
goods which came with the shipments. The 
learned counsel for the defendants produced 
eight small pieces and two small strips of 
cloth bearing the designs and the plaintiffs' 
learned counsel tendered the same and they 
have been marked Ex. A collectively. The 
learned counsel for the plaintiffs now ad- 
mits that apart from these small pieces the 
defendants have no other goods or pieces of 
cloth bearing the infringing designs* On the 
question of damages claimed by the plain, 
tiffs under prayers (d) and (e) of the plaint 
the learned counsel for the plaintiffs stated 
that the plaintiffs have no evidence to lead 
to prove the damage sustained by the 
plaintiffs by reason of the infringement of 
their rights in their designs. The learned 
counsel for the plaintiffs submitted that 
the plaintiffs want the amount of the pro¬ 
fits made by the defendants as a result of 
their piracy of the plaintiffs’ rights in the 
designs but the plaintiffs do not admit that 
the defendants made a profit of Bs. 199 
only as a result of their piracy. The plain¬ 
tiffs want a reference to the Commissioner 
to ascertain the profits made by the defen. 
dants by the sale of the infringing goods. 
Apart from asking for delivery up for des¬ 
truction of the eight small pieces and the 
two small strips (Ex. A collectively) and a 
reference to the Commissioner to ascertain 
whether the defendants’ profits by the sale 
of the goods ware Es, 199 or more, the 
plaintiffs do not seek, nor are they, the 


plaintiffs’ learned counsel submitted, enti.- 
tied to, any other relief in addition to those* 
offered by the defendants by their letters' 
of 9/11, July 1935, as also by para. 8 of 
their written statement. 

Under these circumstances the only 
question that remains in this suit is who 
^hould pay the costs of the suit and what 
portion of it. The learned counsel for the 
defendants contends that the plaintiffs' 
having received the offer of the defendants 
on 11th July 1935, were not entitled to and' 
had no business to continue the suit and 
should have taken a decree in the terms 
offered and put an end to the suit. The- 
plaintiffs did not even inform the defen¬ 
dants why they would not accept the said 
offer and what more they wanted or could' 
want. The learned counsel for the defen¬ 
dants submits that a decree should bO' 
passed in favour of the plaintiffs in terms 
offered by the defendants in para. 8 of 
their written statement and that the defen¬ 
dants should be ordered to pay the plain¬ 
tiffs costa up to the date of the offer con¬ 
tained in the latter of 9/11, July 1936, 
and also the costs of this decree but that 
the plaintiffs should be ordered to pay tO' 
the defendants all costs incurred by the 
defendants from and after 11th July 1935, 
except the costs of the making of the decree 
which the defendants should be ordered to 
pay to the plaintiffs. 

Now, before dealing with the question of 
costs it is necessary to deal with the con¬ 
tention of the plaintiffs’ learned counsel 
with regard to the two further reliefs which 
he says the plaintiffs are entitled to in- 
addition to those offered in para. 8 of the- 
written statement. The first is the delivery 
up of the eight small pjeces and the two 
small strips of cloth (Ex. A collectively) for 
destruction. The learned counsel for the- 
defendants had stated while producing these 
pieces that the defendants had to preserve 
them for the purposes of this suit and these 
pieces have now been exhibited at the hear¬ 
ing of this suit. Looking at the plaint as a 
whole, it is clear beyond any reasonable 
doubt that the plaintiffs had never thought 
of asking for delivery up of these small 
pieces and in fact they have not asked for 
delivery up of these pieces under prayer (b) 
of the plaint. The learned counsel for the 
plaintiffs was compelled to carry his argu¬ 
ment to the length that these small pieces 
were goods and were therefore included in 
the reliefs sought under prayer (b) for ask¬ 
ing for delivery np of all goods bearing: 
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thereon the said designs or any fraudulent 
or obvious imitation thereof. The order for 
delivery up can be made by this Court as 
an equitable relief on the Court granting to 
the plaintiffs the relief specifically provided 
for by S. 63, Patents and Designs Act. But 
this order for delivery up must be made in 
the spirit of the provisions of See. 63. In 
S. 63 it is laid down that the reliefs which 
should be granted to the proprietor of a 
registered design should be in respect of 
goods for the purpose of sale. It cannot be 
suggested and it has not been seriously 
argued that these small pieces are goods for 
jSale in the market and that the plaintiffs 
lare entitled to delivery up. Each of the 
pieces is about a foot and a half in length 
and the two small strips are not more than 
two inches in width. There is no doubt in 
my mind that the plaintiffs did not reject 
the offer contained in the defendants’ at- 
torneys'letter of 9/11, July 1935, because 
they wanted these eight small pieces and 
the two small strips. I do not think even 
now that the plaintiffs are entitled to an 
order for delivery up of these eight small 
pieces and the two small strips. These are 
exhibited at the hearing of this suit and 
I order that Ex. A should not be returned 
to anybody. 

The next question is with regard to the 
damages. It is conceded by the learned 
counsel for the plaintiffs that an inquiry 
about the profits made by the defendants 
by their piracy of the plaintiffs’ rights in 
the designs is only a method of ascertain¬ 
ing the damages to which the plaintiffs are 
entitled. At no stage of the working up of 
this suit did the plaintiffs write to the 
defendants and state that they were not 
satisfied that the defendants had made a 
profit of only Rst 199 or that they had any 
reason to believe that the defendants had 
made larger profits than Es. 199. At the 
trial also, the learned counsel for the plain- 
stated without hesitation that the 
plaintiffs had no materials at all to chal. 
lenge the defendants’ statement that their 
profits amounted only to Rs. 199 and that 
they wanted an inquiry simply to satisfy 
themselves that the statement made by 
the defendants was correct. The only ob- 
jeot of urging and insisting upon an order 
for directing an inquiry about the profits 
made by the defendants is to show that the 
plaintiffs are entitled to a relief under the 
pUint in addition to the reliefs offered to 
them by the defendants by their letter of 
9/11, July 1936. The plaintiffs have con¬ 


tinued the suit unnecessarily and wrong¬ 
fully after the defendants filed their written 
statement and the plaintiffs now asking for 
an inquiry about the defendants’ profits 
by the sale of the pieces of goods would, 
there is no doubt, amount to a similar fur¬ 
ther continuance of this suit even after to¬ 
day. The plaintiffs admittedly are unable 
to prove any damage sustained by them by 
reason of this infringement of their rights 
in the designs by the defendants. Under 
the oiroumstances I hold that the plaintiffs 
are not entitled to ask for an order of 
reference to the Commissioner to ascertain 
the profits made by the defendants by the 
sale of the goods imported by them bear¬ 
ing the plaintiffs’ designs. 

As a result of these findings, the only 
reliefs which the plaintiffs are entitled to 
are those which the defendants offered to 
them on 9/11, July 1935. The plaintiffs 
could have obtained a decree in terms of that 
offer even before the defendants filed their 
written statement. In their written state¬ 
ment, the defendants repeated the offer ad¬ 
mitting the infringement and pleading their 
innocence in committing the infringement 
of the plaintiffs’ rights. The plaintiffs have 
wrongfully continued to prosecute this suit 
with the object that the defendants may be 
put to costs and hoping that the defendants 
would be ordered to pay all the costs of 
the suit when they finally obtain a decree 
which was offered to them on 9/11, July 
1935. 

In support of his contention the learned 
counsel for the defendants has cited three 
authorities. The first is (1914) 31 R P C 
473. In that case the defendants were 
charged with infringement of the plaintiffs' 
design in respect of a toilet ewer manufao. 
tored by the plaintiffs. The defendants ad¬ 
mitted having purchased eighty-three of 
the infringing articles and re-sold forty- 
seven. The defendants offered to undertake 
not to infringe the plaintiffs’ design and 
brought into Court (with a denial of liabi. 
Uty) £5 as sufficient to satisfy the plain, 
tiffs’ claim for damages or profits. The 
defendants also offered to pay to the plain, 
tiffs £6-5-0 as their costs of the action. 
The plaintiffs refused to accept the offer 
and obtained a judgment for an injunction 
and costs of the suit. On appeal the Court 
of Appeal reversed the judgment of the 
trial Judge and stated that as regards the 

1. Winkle <fe Co., Ltd. v. Gent & Son, (1914) 31 
RPC 478. 
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subject-matter of the action the plaintiffs 
■were in the position, in March 1913, to 
obtain all the reliefs to which they were 
entitled but insisted upon continuing the 
action and in the result obtained a judg. 
ment for only £3-12-0 for damages and 
therefore as from the date of the defen¬ 
dants’ offer there was no reason why the 
defendants should not have their costs of 
the action. The final order made by the 
Court of Appeal was that on the defen¬ 
dants for themselves, their servants and 
agents undertaking not to sell goods bear¬ 
ing the plaintiffs’ design the defendants 
were ordered to pay to the plaintiffs 
£3-12-0 for damages and taxed costs of the 
plaintiffs’ action down to the delivery of 
the defence and payment into Court by the 
defendants of the sum of £5. The Court 
further ordered that the defendants should 
also pay to the plaintiffs their costs of an 
application to the Court for a judgment 
embodying the undertaking. But the Court 
ordered the plaintiffs to pay to the defen¬ 
dants all taxed costs of the defendants of 
the action subsequent to the delivery of 
the defence and the payment into Court. 
The principles laid down in that decision of 
the Court of Appeal have been followed by 
the Calcutta High Court in 63 Cal 1146.^ 

The next case referred to by the learned 
counsel for the defendants is (1910) 1 Ch 
257.^ In that decision it was laid down 
that when a registered trade mark is inno¬ 
cently infringed, the proprietor of the trade 
mark is entitled to an injunction against 
the offender, but not to an account of pro¬ 
fits or an inquiry as to damages unless the 
offender continues to infringe after notice 
of the proprietor's rights. In that suit the 
plaintiffs sued the defendants for an injunc¬ 
tion restraining them from infringing their 
trade marks and for the usual consequen- 
tial relief. Three days after the action was 
commenced, the defendants who had no 
knowledge of the plaintiffs’ trade marks and 
were innocent infringers, offered to submit 
to a perpetual injunction in the terms of 
the notice of motion, and took steps to re¬ 
move the black cross from all golf balls in 
stock and to obliterate the reference to 
black cross balls in their catalogues as 
those were the things that the plaintiffs 

2. Calico Printers Association, Limited v. D. N. 

Mukherjea, (1986) 28 A I R Cal 493=166 I C 

535=63 Cal 1146=40 C W N 938. 

3. Slazenger & Sons v. Spalding & Brothers, 

(1910) 1 Ch 257=79 L J Ch 122=109 L T 

390=27 R P C 20. 


complained against. Dealing with the facts 
of that case, the learned Judge stated that 
when the plaintiffs made a complaint of 
the infringement of the trade mark the de- 
fendants immediately met the plaintiffs in 
a satisfactory manner* He stated that the 
plaintiffs were wrong in proceeding with 
their action after the offer made to them 
by the defendants of an injunction with 
costs up to that date and £10 as nominal 
damages. The learned Judge ordered the 
plaintiffs to pay the costs of the action 
after the date of the defendants’ offer. 

This principle is stated in Kerly on 
Trade Marks, Edn. 6, p. 523. The learned 
counsel for the plaintiffs contended that 
the provisions of O. 24, Civil P. 0., do not 
apply to a case of an infringement of a 
patent or a design. There is no doubt that 
the provisions of O. 24 do not apply to this 
case. But I see no reason why the princi¬ 
ples laid down in O. 24 should not be 
applied to this case. In fact those princi¬ 
ples have been applied by the English 
Courts as well as by the High Court of 
Calcutta to cases of this nature. I therefore 
pass a decree in favour of the plaintiffs 
against the defendants in terms of prayer 
(a) of the plaint but restricted to the sub¬ 
sistence of the plaintiffs’ rights as registered 
proprietors of the designs mentioned in the 
prayer and also restricted to British India. 

I also pass a decree against the defendants 
for Hs. 199 as damages being the amount 
of the admitted profits made by the defen¬ 
dants by their piracy of the plaintiffs' 
rights. I order that the defendants do pay 
to the plaintiffs taxed costs of this action 
up to the date of the defendants’ filing their 
written statement, viz. 23rd July I935i 
and of the plaintiffs’ application to this 
Court for a decree in the terms of the offer 
of the defendants contained in para. 8 of| 
their written statement and of the decree. 

I order the plaintiffs to pay the taxed costs 
of the defendants of this action from and 
after 23rd July 1935. 

N.S./b.k. Order accordingly‘ 

A. I. R. 1939 Bombay 202 
Blackwell J. 

Janardan Govind Gore and others — 

Plaintiffs* 

V. 

Advocate.General of Bombay — 

Defendant. 

Suit No. 510 of 1938. Decided on 6tb 
December 1938. 
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nity or any other charitable purpose of utility to 
my community, such object to be named after me. 


V^ill Construction community** 

Interpretation. 

The Ghiti^van sub-section of the Maharashtra 
community is a community by itself having peou« 
liar oharaoteristics \vhich distinguish it from 
other communities forming part of the larger 
Maharashtra community : 7 Bom S23^ Bef. 

[P 206 0 1. 2] 

A testator, a Ghitpavan Brahmin (Hindu), by 
his will directed his executors to pay certain lega* 
oies and bequests. One of them read as: “ A sum 
of Rupees . . . towards medical relief of persons of 
my community or any other charitable purpose of 
utility of my community, such object to be named 
after me:” 

Held that the words ‘‘my community” referred 
to Ghitpavan Brahmin (Hindu) community and 
not to the Dakshini community as a whole. 

[P 206 G 2] 

S. E. Tendulkar — for Plaintiffs. 

Dr. B. E. Ambedkar, M. H. Gandhi and 
B. B. Desai, and K. A, Somjee — for 
Defendants 2 and 3, and 4 respec¬ 
tively. 

Judgment.—This is an Originating Sum¬ 
mons which was brought by the plaintiffs, 
the proving executors of the will of one 
Dhundiraj Govind Gore, originally against 
the Advocate-General of Bombay, to deter, 
mine the meaning of the words “my com¬ 
munity” used by the testator in Cl. 3 (e) of 
his will, and whether the provision con¬ 
tained in that clause was intended to be 
tor the benefit of the Dakshini Brahmin 
community as a whole or only for the 
Ghitpavan sub-sect. thereof. By an order 
dated 27th July 1938, defendants 2 and 3 
were added as parties to the suit on behalf 
of themselves and all other Ghitpavan 
Brahmins who contend that the words “my 
community” in the will mean the Ghitpa- 
van Brahmin community, and defendant 4 
Was added as a defendant on behalf of 
himself and other Ghitpavan Brahmins 
who contend that the words “my commu> 
mty” mean the Dakshini Brahmin commu¬ 
nity. The material portions of the will are 
AS follows : 

I, Dhundiraj Govind Gore of Mahim, Bombay, 
Chitpavan Brahmin (Hindu) inhabitant do hereby 
tevoke all previous wUls and codicils and make 
*nd declare this to be my last will and testament. 

• • • • 

(8) After payment of funeral expenses, etc., and 
testamentary charges, my executors are directed 
to pay the following legacies and bequests. 

• • • • 

(d) A sum of not less than Bs. 6000 (Rupees 
five thousand only) bo spent for some useful public 
purpose (sinking of a public well or construction 
of aarai Dharmasbala or such other purpose as my 
executors may think fit) and bo named after my 
parents (Govind Saraswati). 

(o) A sum of Rs. 60,000 (fifty thousand only) 
towards medical relief of persons of my comma* 


Mr. Tendulkar for the executors con¬ 
tended that the words “my community” 
although unambiguous in themselves are 
capable of a number of different meanings, 
and he submitted that be was entitled by 
S. 80, Succession Act, to adduce extrinsic 
evidence to show that these words admit 
of only one application which was intended 
by the testator. Mr. Somjee for defendant 4 
supported Mr. Tendulkar in his contention 
as to the admissibility of evidence and 
argued upon the will itself apart from 
extrinsic evidence that the words “my com¬ 
munity” mean the Maharashtra or the 
Dakshini community. On the other hand, 
Dr. Ambedkar for defendants 2 and 3 sub¬ 
mitted that there is no room for extrinsic 
evidence with a view to showing that the 
words my community” admit of applica- 
tioDB, one only of which can have been 
intended by the testator, inasmuch as the 
testator has described himself in the will as 
a Ghitpavan Brahmin (Hindu) inhabitant, 
and that it is therefore plain from the will 
itself that by the words “my community” 
he meant the Ghitpavan community. 

Mr. Tendulkar referred to a number of 
English authorities upon the admissibility 
of extrinsic evidence for the purpose of 
ascertaining what a testator meant when 
be used unambiguous words which ou the 
particular facts might admit of more than 
one application, viz. (1720) 1 P Wms 674,^ 
(1868) 18 L T 236,2 and (1920) 2 Ch 59.® 
All counsel before me are agreed that these 
cases exemplify difficulties such as are con¬ 
templated by the Illustrations to S. 80, 
Succession Act. Mr. Tendulkar referred me 
also to 39 Bom L E 1151,where Kania J. 
held that where the intention of the testa, 
tor is expressed in the will it is open to a 
party to lead oral evidence to show cir¬ 
cumstances, habits and the state of the 
testator's family, which would include the 
names of the testator’s friends, on the prin¬ 
ciple of justice, equity and good conscience, 
and apart from Ss. 80 and 81, Succession 
Act, 1925. That however in my opinion is 
not a case which has any bearing upon the 
matter before me. The testator having 

1. Attorney General v. Hudson, (1720) 1 P Wms 

674=24 E R 664. 

2. Gibson v. Coleman, (1868) 18 L T 236. 

8. Bees In re; Jones v. Evans, (1920) 2 Ch 69= 

89 Ij J Ch 882=128 L T 667. 

4. Janardan v. Narayan, (1937) 24 A I R Bom 

496=172 I C 401=89 Bom L R 1161. 
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described himself as a Chitpavan Brahmin 
(Hindu) inhabitant Mr. Tendulkar pushed 
his argument logically to this length, that 
oral evidence would be admissible to show 
whether the testator intended by the words 
"my community” to mean the Hindu com¬ 
munity as a whole, or a sub.division of it, 
viz. the Brahmin community, or one of 
various sub-divisions of the Brahmin com. 
munity. I have been referred to various 
works upon the question of caste and cus. 
toms which I will briefly refer to. In 
Steele’s Law and Custom of Hindu Castes 
published in 1868 the following appears at 
page 79 : 

The Brahmin caste ranks higher than the 
others in general estimation. It contains however 
a variety of subdivisions, among the individuals of 
which restrictions exist as to marriage and eating 
in company, chiefly arising from their relative 
strictness in diet or other religious observances. 

Mr. Somjee argued that the word "com¬ 
munity” must be governed by religious 
doctrine alone. He cited Wilson on Indian 
Castes, Yol. 2 at p. 17, where it is pointed 
out that the Brahmins of India are gene¬ 
rally divided into two great classes of five 
orders each, the five Dravidas, south of 
the Vindhya range, and the five Gaudas, 
north of the Vindhya range. The five classes 
of each of those two main divisions are 
set out, and the first of the five Dravida 
classes is stated to be the Maharashtras, of 
the country of the Marathi language. It is 
common ground that the wordDakshini has 
the same significance as Maharashtra. Mr. 
Somjee argued that the words **my com¬ 
munity,” quite apart from the question 
whether oral evidence is admissible, or not, 
can only mean the Maharashtra community 
of which the Chitpavan is a sub.sect or 
sub-division. Eetuming to Steele’s Law and 
Custom of Hindu Castes, the author at 
p. 79 proceeds to enumerate the various 
varieties of Brahmins, and among them he 
mentions the Maharashtra, and in a foot¬ 
note states as follows ; 

The varieties of the Maharashtra Brahmins are 
Desust, Kokunust, or Chitpawun, Deorookhee, 
Madyaudio, Kunwa, or Prutumsakbee, Eurare, 
Ubheer, Mytrayunee, Senwee, Tirgool. The Desust 
consider themselves superior to others. TheKurare 
are accused of human sacrifices, but are invited by 
the other sects. 

After enumerating a number of sects of 
Brahmins the author goes on to say that 
the Senwee Brahmins, being confined to 
three Kurum, or religious duties, and being 
less strict as to diet, are not invited to the 
houses of the ten mentioned sub-divisions. 
In Enthoven’s Tribes and Castes of Bom¬ 


bay, Vol. I, at p. 241, it is stated that the 
Maharashtra Brahmins consist of twelve 
divisions, among which the Ghitpavans are 
mentioned. The author then says that all 
of these twelve divisions except the Golaks, 
Javals, Kasts, Palshikars, Savashes and Tir- 
guls eat together, but do not intermarry. He 
points out, however, that the latter state, 
ment must be qualified in the case of the 
Palshikar or local Bombay group of Desbasth 
Brahmins who have recently established 
marriage relations with Desbasth Brahmans 
of the Central Provinces and are success, 
fully establishing their claim to be consi. 
dered Shukla Yajurvedi Desbasth Brahmins 
of the Madhyandin Shakha. Poona Deshaa- 
thas, the author says, still refuse recogni¬ 
tion, and the Golaks, Kirvants and Tirguls 
are commonly held to be degraded. Among 
the latter the Kirvants, the author says, 
are rising to the position of equality with 
strict Brahmins, and marriage connexions 
are occasionally formed between them and 
Ghitpavans. 


As regards the question of marriage, at 
p. 502 in Edn. 8 of the late Sir Dinshab 
Mulla s work on the Principles of Hindu* 
Law, it is pointed out that while a marriage 
between persons who do not belong to thO' 
same caste is invalid, unless sanctioned by 
custom, a marriage between persons belong¬ 
ing to different sub-divisions of the same 
caste is not invalid, and authorities for that 
proposition are cited. Though such mar¬ 
riages may not be invalid, nevertheless 
Enthoven s work is an authority for the- 
proposition that certain of the Mabarash. 
tra Brahmins do not intermarry as s 
matter of practice. Mr. Tendulkar frankly 
admitted that there were differences ii^ 
custom and habits among the various sob- 
sects of Maharashtras, but he submitted 
that that made no difference to the qoestioO' 
as to what the words ' my community 
mean and that evidence ought to be admit¬ 
ted for the purpose of enabling the Court 
to determine what the testator meant by 
the words my community”, those words 
being capable of different interpretation. 

Dr. Ambedkar cited 7 Bom 323® for the 
purpose of showing that the Chitpavan caste 
had been recognized in the Courts of Bombay 
as a community. That was a case in which 
four persons of the Chitpavan caste brought 
a suit alleging that they and the membe^ 
of their caste, in common with certaiu 


6. Anandrav Bhikaji v. Shankar Daji, (1SS3) T 
Bom 323. 
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other oastes, possessed the exclusive right 
of entry and worship in the sanctuary of a 
temple, and that the defendants, members 
of the Falshe caste, not being of the privi. 
leged oastes, infringed that right by enter, 
ing the sanctuary and performing worship 
therein, and the plaintiffs prayed for a de. 
olaration of their right and an injunction 
retraining the defendants from interfering 
with it* It was conceded by counsel that 
the defendants, members of the Falshe 
caste, belonged to the Maharashtra branch 
of Brahmins equally with the Chitpavan 
Brahmins. The case was cited by Dr. Am. 
bedkar simply for the purpose of showing 
that the Chitpavans there regarded them, 
selves as a community distinct from the 
Falshe community, both of them being 
members of the Maharashtra branch of the 
Brahmins. 

In India there are a very large number 
of communities, and it is very common for 
persons to describe themselves as belonging 
to such and such a community. The word 
community ” is no doubt capable of being 
used in a number of different senses. There 
may be a large community, and within 
that large community a number of smaller 
communities, and within those smaller 
communities still smaller communities. For 
instance, the Mahomedans in India may no 
doubt be described as the Mahomedan com. 
munity, but it is well known that there are 
a considerable number of sub-divisions in 
the Mahomedan community the members 
of each of which consider themselves a 
community among themselves, as for in. 
stance, the Bohras, the Khojas, the Cutchi 
Memons and Halai Memons, and if a man 
described himself as a Bohra, I have not 
the slightest doubt that he would intend to 
convey that he belonged to the Bohra com. 
oiunity. Similarly, Christians may be des. 
cribed as a community, subject to the 
religious test of Christianity. But there are 
in India a number of Christian communities 
differing from one another in particular 
characteristics, racial and otherwise, such 
Cc Bast Indian Christians, Native Chris, 
tians, Goan Christians and so on, and, 
though they are all Christians, they may I 
think properly be regarded as distinct com¬ 
munities. Similarly, there is the great 
ffindu community. It is well known that 
Hindus were originally divided into the 
four castes of Brahmins, Kshatriyas, Vaish- 
yasand Sudras. Many other castes and sub¬ 
castes have however come into existence. 
In a sense all Hindus are members of the 


same community. But I think that an 
orthodox Brahmin would be a little star¬ 
tled if he were told that he belonged to the 
same community as, say, an untouchable. 
Such a test appears to me to be useful in 
considering whether it is right in India to 
restrict the word community to the larger 
sense of which it is capable or whether the 
true view of the matter is that there are a 
large number of sub-divisions which are 
themselves regarded as distinct communi. 
ties. I think that the latter is the true view. 
As appears from Wilson’s work, the Brah- 
mins are divided into two great classes, to 
each of which there are five main sub.divi. 
sions. All those sub.divisions from one 
point of view no doubt may be considered 
separate communities, but then the ques- 
tion arises whether within those sub-divi¬ 
sions there are not also further sub-divisions 
which are in themselves separate commu¬ 
nities. It is common ground in this case 
that in the various sub-divisions there may 
exist differences in customs and habits as 
to eating, drinking, clothing and so forth. 
The very existence of such differences 
appears to me to afford strong ground for 
thinking that the parsons who group them, 
selves in the various sub-divisions regard 
themselves by reason of these differences 
as distinct communities, as the members of 
the Chitpavan caste undoubtedly did when 
they brought against the members of the 
Falshe caste who were Maharashtras like 
themselves, the case above mentioned: 7 
Bom 323.^ 

In support of the contention put for¬ 
ward on behalf of defendants 2 and 3 that 
the Chitpavan sect of the Maharashtra 
Brahmin community is itself a separate 
community, and regarded as such, there is 
an affidavit of Mr. Balaji Vasudeo Atha- 
vale. In that affidavit he says that the 
Chitpavan Brahmins form a community in 
themselves, that that community has its 
own organization, and that it has its own 
special characteristics which are distin. 
guished from the characteristics of the 
Deshasthas, the Karhadas, etc., which are 
the sub-divisions of the Dakshini Brahmin 
community, and various characteristics of 
different sab.sects of the Dakshini or 
Maharashtra community are set out in 
that affidavit. Farther, it is alleged that 
the Chitpavans have some peculiar customs 
of their owu such as Bodan which is per- 
formed on celebrative occasions, and that 
the Chitpavans are a denominational com. 
munity which is as large and as distinct a 
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community as other sub-sects of the larger 
Maharashtra community. 

In para. 3 of the plaint the alleged con. 
versations which plaintiffs 1 and 3 had with 
the testator himself personally regarding 
the provision in Clause 3 (e) of the will are 
relied on, and they say that from the gene, 
ral knowledge which they all had about 
the testator’s views and opinions they 
believe that the provision in question was 
really intended by the testator to be for the 
benefit of the Dakshini Brahmin commu- 
nity as a whole and not only for the bene¬ 
fit of the Chitpavan sub-sect thereof: and 
in para. 6 of the joint affidavit made by 
plaintiffs i and 3 they state that after 
making his will the testator had discussed 
the same with each of them and told them 
that he had made provision in his will 
for the benefit of the Dakshini Brahmin 
community, and that on such occasions he 
did not refer in particular to the Chitpavan 
Brahmins: then in para. 9 they say that 
from the talks which the deceased had with 
them and from their general knowledge of 
his views and opinions they believe that 
the testator intended to benefit the Dak¬ 
shini Brahmin community as a whole and 
not only that section of it known as the 
Chitpavan Brahmins. In addition to seek, 
ing to rely upon that part of the joint 
affidavit Mr. Tendulkar informed me that 
he desired to call oral evidence with a view 
to establishing what the testator intended 
by the words ‘my community”, those 
words being capable as he contended of 
more than one interpretation. Mr. Somjee 
supported him in this contention. Dr. Am- 
bedkar for defendants 2 and 3 submitted 
that oral evidence in this case was inad. 
missible inasmuch as upon the face of the 
will itself the testator had made it plain 
what he himself regarded to be his com¬ 
munity. I am satisfied from the affidavit of 
Mr. Balaji Vasudeo Athavale that the 
Chitpavan sub-section of the Maharashtra 
community is a community by itself having 
peculiar characteristics which distinguish 
it from other communities forming part of 
the larger Maharashtra community. That 
being so, I am also of opinion that the 
testator having described himself as a Ohit- 
pavan Brahmin (Hindu) meant by the 
words "my community,” not the Hindu 
community, nor the Brahman sub.section 
of the Hindu community, which may itself 
be regarded as a community, but the Chit¬ 
pavan sub.section of the Maharashtra 
community which in itself, as 1 find, com 


prises a number of smaller communities 
differing in certain material characteristics 
from one another. Accordingly being of 
opinion that oral evidence was inadmissible, 
I rejected the same. 

Thereupon Mr. Tendulkar said that he^ 
did not wish to adduce any further argu¬ 
ment on the terms of the will as it stood. 
Mr. Somjee, however, submitted further 
that the real test as to the meaning of the 
word "community” in the will was a reli¬ 
gious test, and a religious test only. He 
argued that the true meaning of the words 
"my community” in the will is the Maha- 
rashtra community, and that the sub-divi. 
sions thereof ought not to be treated as 
communities. I cannot accede to this argu- 
ment. In my opinion the true view of the 
matter is that the Hindu community forms, 
if I may say so, the outer circle and within 
that outer circle there are various inner 
circles which narrow and narrow constitut¬ 
ing sub-communities of the all-embracing 
Hindu community, the sub-divisions them¬ 
selves constituting separate communities 
with different characteristics. 1 answer the 
questions submitted as follows: The words 
"my community” used by the testator in 
cl. 3 (e) of this will refer to the Chitpavan 
Brahmin (Hindu) community, and not to 
the Dakshini Brahmin community as a 
whole. As regards costs, I make no order 
as to the costs of defendants 2, 3 and 4 
inasmuch as by the terms of the order of 
27th July 1938, these defendants under, 
took not to claim any costs from the plain¬ 
tiffs, or from the estate of the deceased in 
any event. As regards the costs of the 
plaintiffs the order which I make is that 
they should get their costs as between 
attorney and client out of the trust fund of 
Bupees 50,000. 

N.S./r.K. Answer accordingly.* 
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Lokur J. 

Lakshmihai Madhusndan Patil — 

Plaintiff — Appellant. 

V. 

Shantaram Narayan Patil and others 
— Defendants — Kespondents. 

First Appeal No. 279 of 1937, Decided 
on 22nd November 1938, from decision of 
First Class Sub-Judge, Thana, in Darkhast 
No. 168 of 1937. 

Hindu Law — Maintenance — Decree for 
maintenance in favour of widow giving her 
choice to recover that amount by sale of im- 
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movable property charged with that amount or 
from immovable property of joint family—She 
cannot execute that decree by sale of moveable 
properties. 

Where a widow has obtained a decree for main¬ 
tenance which provides that in case of default of 
payment to her, it would be at her option to 
recover the amount either by sale of immovable 
property charged with the amount or from immov¬ 
able property of the joint family, ehe cannot seek 
any other remedy and cannot execute the decree 
for the recovery of her dues by the sale of move- 
able property : A I B 1933 Mad 33, Expl. 

• [P 207 0 2] 

B. S. Kalelkar and Y. H. Kamat — 

for Appellant. 

S. A. Besai and Y. N. Chhatrapati — 

for Respondents. 

Jadgment. — The appellant obtained a 
compromise decree against her husband’s 
brothers in Suit No, 290 of 1932 which 
provided that she should be paid Rs. 2100 
in lump for arrears of maintenance and the 
right of residence up to 30th November 
1933, and for the costs of the suit, and that 
she should be paid future maintenance at 
the rate of Rs. 50 per month from 1st 
December 1933. A charge in respect of the 
amount due to her v^as kept on certain im¬ 
movable property described in the decree. 
The decree provided: 

If the defendants fail to pay at the proper time 
the amounts which they have to pay to the plain- 
tifi, the plaintiS is to recover and do recover the 
same, through Court, from the immovable pro¬ 
perty of the joint family or from the said charged 
property according to her choice. 

A sum of Bs. 514-8-0 having fallen due 
under the decree, the appellant presented 
this darkhast to recover it by the attach, 
ment and sale of the respondents' moveable 
property. The executing Court dismissed 
the darkhast on the ground that the appel- 
lantmust first proceed against the property, 
meaning thereby the charged property. It 
is now contended that the decree being a 
money decree, the appellant’s right to re¬ 
cover the decretal amount out of the assets 
of the joint family is not curtailed by the 
fact that a charge is placed on specific 
immovable properties of the family. In 
support of this contention reliance is placed 
on the ruling in 56 Mad 343.^ In that case 
the decree for maintenance obtained by a 
_ ^indn widow against her husband’s co- 
parceners directed the defendants to pay 
the plaintiff maintenance at a certain rate 
out of the assets of their joint family and 
charged some spec ific items of property 

1. Srinivasa Ayyar v. Lakshmi Ammal, (1988) 
20 A 1B Mad 88=140 1 C 408 = 56 Mad 843 
=63 M L J 848. 
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with the maintenance awarded. It was 
held that, as the decree provided concurrent 
remedies, the plaintiff could, in execution 
of her decree, attach the assets of the joint 
family other than the charged property 
before exhausting her remedies against the 
charged property. The decision was based 
on the wording of the decree itself, which 
conferred upon the widow concurrent reme¬ 
dies at her choice and it was hold that she 
could take advantage of either of those 
remedies. In the same way the decree 
under execution also has specifically pro¬ 
vided the remedies open to the appellant 
in case of default on the part of the respon- 
dents. It gives her an option to recover the 
amount due either by having the charged 
property sold or out of other immovable 
properties of the joint family. The decree 
was passed on a compromise and the parties 
apparently agreed that the amount due 
under the decree should be recovered only 
out of immovable properties, though one of 
those properties was charged specifically. 
When the decree itself specifies what re¬ 
medy the decree-holder is to pursue in case 
of default on the part of the judgment- 
debtor, it is not open to her to seek some 
other remedy which is not given to her 
by the decree. The decree being merely a 
money decree, it is open to the decree- 
holder to recover her dues out of the assets 
of the joint family; bub as her remedy is 
restricted specifically by the decree itself, 
I do not think the appellant can seek any 
other remedy and execute the decree for 
the recovery of her dues by the sale of 
moveable properties. On these grounds I 
confirm the order passed by the executing 
Court and dismiss the appeal with costs. 

D.s./r.K. Appeal dismissed. 
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Lokur J. 

Jivanrao Anandrao Deshpande — 

Appellant. 

V. 

Vishnu Rangnath Kalawade — 

Respondent., 

First Appeal No. 169 of 1937, Decided 
on 22nd November 1938, from decision of 
First Class Sub-Judge at Ahmednagar, in 
Darkhast No. 1135 of 1936. 

Hindu Law—Religious endowment—Right of 
worship—Private family devasthan — Worship 
Sind management given to members by annual 
turns but without right to alienate ~ Descen> 
dants through females cannot inherit right of 
worship and management. 
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Where the management of a private family 
devasthan is vested in the family with a provi. 
sion that the wahivat as to the worship and 
management should be made by members of the 
family bv annual turns but it is provided that the 
wahiwatdars should not alienate the devasthan 
property in any way, then upon the death of one 
of the wahiwatdars, his descendants through a 
female who by marriage has gone to another 
family are not entitled to inherit the right to wor¬ 
ship the deity and manage the devasthan property; 
AI B 1926 Bom S09, Bel. on. [P 208 C 1. 2] 

Dr. B. E. Ambedkar and P. S. Bakhalo 

— for Appellant. 

G. K. Chitale and C. H. Patwardhan — 

for Respondent. 

Judgment.—At Kasbe Mirajgaon in the 
District of Ahmednagar there is a devasthan 
of Shri Gopal Krishna Maharaj belonging 
to the family of the respondent. The res¬ 
pondent Vishnu had two brothers, Maha- 
rudra and Eamkriahna. Eamkrishna filed 
Suit No. 271 of 1881 in the Court of the 
First Class Subordinate Judge of Poona for 
a partition of the family property, and the 
decree in that suit provided that the pro¬ 
perty endowed to the deity and its manage¬ 
ment were vested in the family, that their 
vahiwatdars were not competent to alienate 
it in any way and that the vahiwat should 
be made by the three brothers by annual 
turns. Maharudra died in 1889 when it 
was his turn to make the vahiwat and 
after his death his widow Prayagbai was in 
vahiwat during his turn. She died without 
any male issue and the appellant, who is 
the son of her daughter, is her heir. When 
his turn of vahiwat came, he filed this dar- 
khast to execute the partition decree against 
the respondent and claimed the right of 
vahiwat. The respondent contended that as 
he belonged to a different family, he had 
no right to inherit the vahiwat or the 
management of the property of the family 
deity. The lower Court upheld the conten¬ 
tion and dismissed the darkhast on the 
strength of the principle laid down in the 
ruling in 28 Bom L R 463.' That was a 
case of a private deity where certain pro¬ 
perty was granted in inam to the deity and 
the management was vested in a family, 
j—the vahiwatdar not being competent to 
alienate it, and it was held that the vahiwat 
in the grant was meant to be assigned to 
the family of the grantee, and the moment 
any descendant passed out of the family, as 
for example by adoption or by marriage, 
ithe right ipso facto ceased. It was not con- 

1. Kaucbbod v. Bai Jayanti, (1926) 13 AIR Bom 
809=95 I 0 86=28 Bom L B 463. 
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tended that females were debarred from 
exercising the right to the property or the 
right to the vahiwat of the property of 
the devasthan ; hut if the intention of the 
grantor was to keep the vahiwat in the 
family, then the females who left the family 
and their descendants could not claim to 
become vahitwatdars by inheritance. 

It is however pointed out that the decree 
under execution in this case specifically 
provides in para. 8 that Vishnu Sakharam 
Naik and Vinayak Vithal Naik, who are 
strangers to the family, should keep super, 
vision as to whether or not the plaintiff 
and the defendants in that suit incur ex- 
penses as agreed and whether or not they 
properly maintain and manage the devas. 
than property and that in case they mis- 
manage the devasthan and do not incur 
the necessary expense, then the whole of 
the property of the devasthan should be 
taken from their possession and that the 
aforesaid two persons should go on incur¬ 
ring the expenses according to the list of 
the devasthan expenses annexed to the 
application. This contemplates that a stran¬ 
ger to the family was competent under 
certain circumstances to manage the devas- 
than and perform the worship and hence 
the inference which was drawn from the 
condition of inalienability in 28 Bom h B 
463,' should not be drawn from the word, 
ing of the decree under execution. But the 
appellant claims to inherit the property as 
of right even though the members of the 
family have not been guilty of mismanage¬ 
ment. The contingency contemplated in 
para. 8 of the decree has not arisen and 
even in that case the two persons named 
have a right to supervise and see that the 
property is properly managed. This does 
not come in the way of the inference to be 
drawn from the condition of inalienability 
laid down in para. 7 of tbe decree. There 
is hardly any distinction between the facts 
in 28 Bom L R 463' and this case, and li 
hold that the appellant is not entitled to 
inherit the management of the deity and 
the devasthan property. The appeal is^ 
therefore dismissed with costs. 

N,S./r.K. Appeal dismissed. - 
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Beaumont C. J. and Eangnekar J. 

Ganesh Vishnu Vijapure — Defendant 

— Appellant. 

V. 

Kashinath Thakuji Jadhav—Plaintiff 

— Eespondont. 
First Appeal No. 167 of 1936. Decided 
on 8th November 1938, from decision of 
First Glass Sub.Jndge, Poona, in C. S. 
No. 1538 of 1934. 

Specibc Relief Act (1877), S. 42—One credi. 
tor can bring suit against another restraining 
latter from attaching property which former 
has previoosly attached—Such injunction when 
granted stated—S^it by one creditor against 
-another for declaration that latter is not en« 
titled to attach property, his decree being col¬ 
lusive, does not come under Sec. 42— Proper 
relief in such case is injunction and not decla¬ 
ration. 

It is open to a judgment-creditor to file a suit to 
restrain another creditor from seeking to enforce 
the latter creditor's judgment against property 
which the former creditor is attaching or has 
attached ’.AIR 1920 Mad 605, Bel. on, 

[P 209 C 2] 

But injunction will not be granted unless there 
is some evidence that the plaintiS’s right is 
'in danger or is threatened. Therefore it would be 
necessary for the plaintiff judgment*creditor to 
provide some evidence that the value of the pro¬ 
perty was such as to make it unlikely-that the 
debts of both the plaintiff and the defendant could 
be satisfied out of it: F, A, No. 68 of 1933, Ref. 

[P 210 C 1] 

A creditor, in a suit filed against the judgment- 
debtor, bad attached before judgment certain pro¬ 
perty. Another creditor who had subsequently 
obtained a decree against that judgment-debtor 
attached that property in execution of that decree. 
The first creditor filed a suit against the second 
for a declaration that the latter was not entitled 
to attach the property in execution as the decree 
which he had obtain^ was fraudulent and collu¬ 
sive : 

Meld that the suit did not come under Sec. 42 
and the plaintiff-creditor was not entitled to the 
declaration. The proper relief should have been an 
injunction restraining the other creditor from 
attaching the property which injonction would be 
based on a declaration that the other creditor’s 
judgment was fraudulent and collusive. Therefore 
■the suit as framed did not lie. [P 210 C 1, 2] 

B. Moropant — for Appellant. 

D. A. Tuljapurkar— for Respondent. 

Beaumont C. J. — Tbis is an appeal 
trom a decision of tbe joint First Class 
Subordinate Judge at Poona, and it raises 
a question of law. One Bamallnga owned a 
Press, from wbiob he published a news, 
paper, and be owed debts, including a 
debt due to the plaintiff on promissory 
notes for a sum of Es. 2700 odd. The 
plaintiff filed a suit in 1934 to recover that 
1939 B127 & 28 
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debt, and in the suit he got an order for 
attachment before judgment of the Press. 
Later, in tbe year 1934, the defendant filed 
a suit against Kamalinga and obtained a 
decree for Es. 6000 odd, the decree being 
based on an award. The plaintiff’s case is 
that that decree obtained by the defendant 
against Eamalinga was fraudulent and col¬ 
lusive and that the defendant is not en¬ 
titled to attach the property which the 
plaintiff had previously attached. The 
learned Judge held that the defendant’s 
decree was fraudulent and collusive, and he 
made a declaration that the goods attached 
by the plaintiff are not liable to be attach, 
ed and sold in execution of the decree 
obtained by the defendant. 

The first question is whether the plain¬ 
tiff has any caase of action, and the next, 
whether, if he has, the particular cause of 
action upon which he relies, namely the 
right to a declaration under S. 42, Specific 
Belief Act, is the right cause of action. It 
is clear that if a plaintiff has obtained a 
judgment, which he is seeking to enforce 
by attachment of his debtor’s property, 
the debtor may, to a great extent, defeat his 
rights if he suffers judgment by collusion 
with other persons and those persons then 
claim rateable distribution in respect of 
the attached property under Sec. 73, Civil 
P. C.; and it is clear also that an executing 
Court granting rateable distribution is 
bound by the decrees which it is executing 
and cannot entertain a claim that one or 
more of those decrees had been fraudulently 
obtained. It is true that S. 73 (2) provides 
that : 

Where all or any of the assets liable to be rate- 
ably distribute under this Section are paid to a 
person not entitled to receive the same, any person 
60 entitled may sue such person to compel him to 
refund the assets. 

So that if the defendant here obtained 
payment under S. 73, it would be open to 
the plaintiff subsequently to sue him for 
return of the money on the ground that 
the judgment in respect of which he had 
received payment was fraudulent and there¬ 
fore he ought not to have received the 
payment. But the possibility of a judg¬ 
ment.creditor being able to obtain a refund 
of moneys paid away by the Court is specu- 
lative, and in my opinion it is open to a 
judgment-creditor to file a suit to restrain 
another creditor from seeking to enforce 
the latter creditor's judgment against pro- 
perty which the former creditor is attaching 
or has attached. That view is in accordance 
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with fche view expressed by the learned 
Judges in 43 Mad 381.* 

Our attention has been drawn to an un¬ 
reported case in this Court, F. A. No. 68 of 
1933,’ in which Barlee J.. delivering the 
judgment of the Bench, distinguished the 
Madras case on the ground that in the 
Madras case the assets had been sold and 
therefore there was no doubt that there 
would not be sufficient to provide for the 
debts both of the plaintiff and of the defen¬ 
dant, whilst in the case then before the 
Court assets had not been sold, and Barlee 
J. expressed the view, therefore that the 
claim for an injunction was premature. 
The Court never grants an injunction un- 
'less there is some evidence that the plain- 
jtiff’s right is in danger or is threatened. 
1 have no doubt that if a plaintiff were 
^seeking to restrain a defendant from sharing 
in the benefit of attachment of property 
which has not been sold, it would be neces- 
jsary to provide some evidence that the 
lvalue of the property was such as to make 
It unlikely that the debts of both the plain¬ 
tiff and the defendant could be satisfied 
out of it. But as long as evidence of that 
nature is furnished, it seems to me that it 
is wrong to hold that a suit of the nature 
I have discussed is premature. In the pre¬ 
sent case the property has been sold since 
the suit was filed, and as it only produced 
some Rs. 3000, it is obvious that the plain¬ 
tiff’s right to attach will be prejudiced if 
the defendant is also allowed to help him. 
self out of the property. So that I think 
that if the plaintiff bad framed his suit for 
an injunction, he would have been on safe 
ground. But he has not done so. He has 
asked merely for a declaration and no fur¬ 
ther relief; and in my opinion, it is clear 
'that this is not a case which falls under 
jSec. 42, Specific Relief Act. T<hat Section 

provides that *’Any person entitled.to 

any right as to any property. . . . —[and 

a right to attach property has been held 
to be a right as to property within the 
Section. See 36 Bom L R 251.— 

. . . may institato a suit against any person 

denying, or interested to deny, his title to such 

__ ____ 

1. Venkatarama Aiyar v. South Indian Bank, 

Limited, (1920) 7 A I R Mad 605=65 IjC 452 
=43 Mad 381=88 M L J 108. 

2. San Hanmappa Bangappa Hosmani v. Deek- 

appa Mallappa Hubli, F. A. No. 68 of 1933, 
Decided on 10th March 1937 by Barlee and 
Divatia 

3. Jamnabal v. Dattatraya, {1986) 28 A I B Bom 

160=162 I 0 260=60 Bom 226=36 Bom LR 
261. 


character or right, and the Court may in Its dis¬ 
cretion make therein a declaration that he is so 
entitled. 

Here nobody is denying the plaintiff’s 
right to attach. What is being denied is 
the defendant’s right to attach, and it 
seems to me that the plaintiff is not en- 
titled to a declaration that the defendant 
is not entitled to attach the property. The 
relief which the plaintiff really requires is 
an injunction to restrain the defendant fromj 
attaching the property, which injunction! 
would be based on a declaration that the| 
defendant's judgment was fraudulent andj 
collusive; but it is an injunction which is] 
the essence of the relief which the plain-j 
tiff requires and not a declaration as to bis<| 
title. On that ground, and without going' 
into the merits of the case as to whether 
the defendant’s judgment was fraudulent 
or not—a question which has not been 
argued—we must allow the appeal and 
hold that the plaintiff’s suit does not lie. 
Appeal allowed with costs and suit dis¬ 
missed with costs. 

Ran^nekar J.—I agree. 

n.s./r.k. Appeal allowed. 
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Beaumont C. J. and Rangnekar J. 

Fidaalli Mulla Kurhanalli — 

Defendant — Appellant. 

V. 

Aliharalli Kadarhhai, Plaintiff and 
others — Respondents. 

Second Appeal No. 241 of 1936, Decided 
on 8th November 1938, from decision of 
Dist. Judge, West Khandesh at Dbulia, in 
Appeals Nos. 66 and 79 of 1934. 

^ Eaiement* Act (1882), Sc. 13, 24, 25 and 
27—Owner of firct floor ic entitled to right of 
support from ground floor owned by another— 
Latter ic not liable to keep ground floor in 
repair — Right of support claimed by former 
ic not natural right. 

The owner of first floor is entitled to sup^rt to 
his first floor from the ground floor belonging to 
another person bat the latter is not liable to keep 
his ground floor in repair in order to make this 
right of support eflective. The former can enter 
upon the ground floor for the purpose himself of 
doing the necessary repairs. The right of support 
claimed by the owner of first floor is not natural 
right : because one cannot have a natural right of 
suDDort for something, which itself has no natural 
existence. [F 211 0 1, 21 

Y. V. Dixit — for Appellant, 

p, V. Nijsure — for Respondents 1 to 3, 

Beaumont C. J. — This ia a second 
appeal from a decision of the District Judge 
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of West Khandesh at Dhulia. The suit 
relates to a house, the ground door of which 
is vested in the defendant and the first 
floor of which is vested in the plaintiff. 
The house was originally partitioned as 
long ago as 1876, and it is not, in my 
opinion, necessary to refer in detail to the 
title prior to suit. The plaintiff's case is 
that as owner of the first floor he is entitled 
to support from the ground floor. He also 
claims a right to the use of a privy and to 
draw water from a well on the defendant’s 
land and to the use of a staircase. The trial 
Court held that the right to the privy had 
been abandoned, and it granted an injunc¬ 
tion to restrain the defendant from inter, 
feting with the plaintiff’s right to draw 
water from the well and to the use of the 
staircase, and on those two points the 
District Judge agreed with the trial Court, 
and in my opinion there is no reason for 
interfering with the concurrent judgments 
of the two lower Courts on those points. 

The main question, which has been 
argued, is as to the right of support. The 
learned trial Judge held that the plaintiff 
was entitled to support to his first floor 
from the ground floor of the defendant, but 
he held that the defendant was not liable 
to keep bis ground floor in repair in order 
to make this right of support effective but 
that the plaintiff could enter upon the 
ground floor for the purpose himsel( of 
doing the necessary repairs, and he granted 
an injunction to protect those rights. In 
[appeal the learned District Judge held that 
the defendant was liable to keep the ground 
floor in repair in order to render support 
;to the first floor of the plaintiff effective, 
iln my opinion, the order of the trial Court 
was right and the order of the lower 
Appellate Court was wrong. I think that 
the learned District Judge ignored the pro. 
visions of the Easements Act, which in my 
opinion are perfectly plain, and state what 
is the Common law of England. S. 13 of 
the Act deals with the question of ease, 
ments of necessity and quasi-easements, 
which may arise when property formerly 
in joint ownership is transferred to different 
parties, and it is provided that : 

Where a partition is made of the joint property 

of several persons— 

• • • « 

(e) if an easement over the share of one of them 
1 b necessary for enjoying the share of another of 
them, the latter shall be entitled to snch easement. 

Then Ulus, (m) is in these terms : 

^ Ow ing to the partition of joint property, A 
becomes the owner of an upper room in a boilding. 


aii‘1 B become? the owner of the portion of tlic 
building immediately beneath it. A is entitled to 
such amount of vertical support from B’s portion 
as is essential for the --afety of the upper room. 

So that thero can be no doubt that the 
plaintiff is entitle i to a right of support. 
Then S. 24 provide? that : 

The dominant owner entitled, as against the 
servient owner, to do all acts ncccssarv to secure 
the full enjoyment of the easement ; but such acts 
must be done at such time and in such manner as, 
without detriment to the dominant owner, to 
cause the servient owner as little inconvenience as 
possible ; and the dominant owner must repair, as 
far as practicable, the damage (If any) caused by 
the act to the servient heritage. 

Section 25 provides that : 

The expenses incurred in constructing works, or 
making repairs, or doing any other act necessary 
for the use or preservation of an easement must he 
defrayed by the dominant owner. 

Section 27 provides that : 

The servient owner is not bound to do anything 
for the beneSt of the dominant heritage and he is 
entitled, as against the dominant owner, to use 
the servient heritage in any way consistent with 
the enjoyment of the easement ; but he must not 
do any act tending to restrict the easement or to 
render its exercise less convenient. 

In my opinion, those Sections justify the 
order which the trial Court made and do 
not justify the additional order made by 
the District Judge, which throws the 
expenses of the repairs upon the owner of 
the servient tenement. The learned District 
Judge gets out of the difficulty by bolding 
that the right of support claimed by the 
plaintiff is not an easement but a natural 
right ; but clearly you cannot have a 
natural right of support for something, 
which itself has no natural existence. The 
proposition is stated in Halsbury’s Laws oi 
England, (Edn. 2) Vol, XI, Para. 640, in 
these terms (p. 364) : 

The owner of land has no natural right to sup¬ 
port for buildings or of the additional weight 
which the buildings cause. Support to that which 
is artificially imposed upon land cannot exist ez 
jure naturce, because the thing supported does not 
itself 60 exist. 

Here not only does the object which 
claims support not exist ex jure naturce 
but the object from which support is 
sought also does not so exist. In my opinion 
the appeal must be allowed with costs in 
this Court and the lower Appellate Court. 
The order of the trial Court to be restored. 
Cross-ohjections dismissed with costs. 

Rangnekar J.—I agree. 

d.S./r.k. A'g^eal allowed. 
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Broomfield and Norman JJ. 

Damodar Sukram Marwadi 

Defendant 3 — Appellant. 

V. 

Kashinaih Bhikaji Zende and others — 

Plaintiffs — Respondents. 

Second Appeal No. 653 of 1935, Decided 
on 8bh September 1938, from decision of 
First Class Sub-Judge, Nasik, in Appeal 
No. 274 of 1933. 

(a) Civil P. C. (1908), S. 64—Attachment in 
exWution by one decree-holder — Subsequent 
settlement between another decree-holder and 
iudgment-debtor creating charge on attached 
Inrooerty—Settlement drawn in form of award 

—Such settlement i* merely private transaction 

and is void under S. 64. 

The meaning of a “private transfer” in S. 64 is 
a transfer which is brought about solely by the act 
of parties and not as a result of any judicial deci¬ 
sion. A device to invest a private arrangement be¬ 
tween the parties with the appearance of a public 
adjudication is in itself a collusive, though not 
necessarily a fraudulent, transaction. If in reality 
there has been a transfer by the private act of the 
parties, it does not cease to be a private transfer by 
being given the appearance of apublioadjudication. 
Where a deorec-bolder has attached property in 
execution and subsequently another decree-holder 
and judgment'debtor enter into a settlement creat¬ 
ing a charge in favour of latter decrco.holder on 
the attached property, the transaction though 
drawn in the form of award is essentially a private 
transaction and is therefore void under Sec. 64 : 
AIR 1922 Mad 221 ; 4 All 219 and AIR 1932 
P C 235, Disting. ^ [P 214 C 1, 2) 

(b) Estoppel ^ Attachment in execution by 
decree-holder—Subsequent settlement between 
judgment-debtor and another decree-holder 
creating charge on attached property in favour 
of latter — Property sold in execution — First 
decree-holder purchasing it having notice of 
charge — He is not estopped from questioning 
validity of charge. 

Where certain property Is attached in execution 
by a decrce.holder and subsequently a settlement 
between the judgment-debtor and another decree- 
holder creates a charge in latter’s favour on the 
attached property the former decree-holder is not 
estopped from questioning the validity of the 
charge when he purchased the property in execu¬ 
tion sale with notice of charge. [P 214 C 2 : 

P 215 0 1] 

B. A. Desai and A. G. Desai — 

for Appellant. 

P. V. Kane — for Bespondents 1 to 4. 

Norman J. — The facts material to this 
second appeal are as follows: In 1918, 
3 darkhasts based on money decrees were 
filed against two brothers, Bapuji Ham. 
ebandra and Bhikaji Bamcbandra Patil, 
by (l) the Zendes, (2) Mategaonkar, and 
(3) Damodar, respectively. Oat of these 
parties, the Zendes had obtained attach, 
ment before judgment on the three suit 
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survey numbers and some others and 
Damodar got an attachment in execution 
on the three suit survey numbers and one 
another. On 22nd March 1919, the Zeodes’ 
darkhast was transferred to the Collector 
and the darkhasts of Mategaonkar and 
Damodar were kept pending with the Court 
for rateable distribution of assets. Eventu¬ 
ally, 4th March 1932 was fixed by the Col¬ 
lector for the sale of the judgment-debtor's 
property. But on 3rd March 1922, the 
Zendes and Mategaonkar presented a joint 
application to the Court which, after refer, 
ring to the darkhast, says : 

In the said darkhast the plaintiS and the defen¬ 
dant have come to a settlement that upon the pro¬ 
perty of the defendant which has been attached, 
a charge should be created for the amount due to 
plaintiff and award be made through panoh. There¬ 
fore both parties should be given permission to 
obtain an award. 

In fact however the award had been 
made the day before and it was filed along 
with the application. The order of the 
Court below on the application began : 

The terms of the compromise which has resul¬ 
ted in the award whioh is filed today do not ap¬ 
pear to be unreasonable. 

Then after stating why the terms were 
reasonable the order concludes : "I there¬ 
fore allow the parties to mortgage the pro. 
perties." The terms of the award were that 
instalments were fixed for the payment of 
the decretal debts, that the Patils’ property 
was'mortgaged for their satisfaction, and 
that right to possession was given to the 
decree-holders in case the instalments were 
not paid on the due dates. On the face of 
it, this application was a certification of an 
adjustment under O. 21, H. 2, and as I 
understand the Sub-Judge's order, he so 
regarded it. It was however for some rea¬ 
son which is not apparent, treated as an 
application under para. 20 of Sch. 2 to the 
Code of Civil Procedure and was numbered 
as a suit, and a formal decree embodying 
the award was drawn up. After this the 
Zendes’ darkhast and Mategaonkar's dar. 
khast were struck off and Damodar's 
darkhast was sent to the Collector for exe¬ 
cution against four survey numbers which 
had been attached. The Collector issued 
the usual general notice asking for claims 
against the attached property and Mafce- 
gaonkar and the Zendes preferred their 
claims. In the patrak of immovable pro¬ 
perty sold by the Collector in execution of 
the civil darkhasts these claims are noted, 
and the reserve price fixed by the Collector 
was fixed with reference to them. In the 
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sale proolamation however the charge is 
mentioned and the value of the property is 
not stated. At the sale Damodar himself 
bid and bought the three suit properties 
for Bs. 240 although the panchas’ valua¬ 
tion as shown in the patrak is Ks. 4000 
and the Collector’s valuation is Rs. 1719. 

Then in 1925, thaPatils having failed to 
pay instalments, the Zendes and Mategaon. 
kar attempted to get possession of the suit 
and other survey numbers in accordance 
with the award decree, and filed a darkhast 
for that purpose. The trial Court held that 
the award decree was invalid and dismissed 
the darkhast. But, on appeal, the District 
Court allowed the darkhast and awarded 
possession. On a reference to this Court, it 
was held that as regards the suit survey 
numbers the question did not fall within 
the scope of S. 47, Civil P. C., as Damodar 
who was in possession was not a represen. 
tative of the judgment-debtor, that as 
against Damodar the Zendes’ application 
must be regarded as an application under 
O. 21, R. 97, that no appeal lay to the 
District Court and that the Zendes and 
Mategaonkar, if they were not satisfied with 
the trial Court’s rejection of their claim 
against Damodar, must proceed by way of 
a separate suit. The Zendes and Mategaon. 
kar therefore filed the suit out of which 
this appeal has arisen, joining as defen. 
dants the Patils and Damodar. 

Damodar who alone contested this suit 
contended, firstly, that the award decree 
was void under S. 64, Civil P. C., which 
prohibits a private transfer of property 
under attachment, and further that the 
mortgage was incompetent under para. 11 
of Sch. 3, Civil P. C., which renders any 
alienation of property by the judgment- 
debtor incompetent as long as the darkhast 
is in the hands of the Collector. He further 
contended that the award was collusive and 
fraudulent. The trial Court found in his 
favour on all these points and dismissed 
the suit. The lower Appellate Court how¬ 
ever took a different view. It held that 
there was no evidence of fraud and collu. 
sion, that the award having been made 
under a decree of the Court, was not a 
'private transfer’ within the meaning of 
B. 64, and that as the award terminated 
proceedings before the Collector, it was not 
incompetent under para. 11 of Sch. 3. Thd 
Court also held that Damodar was aware 
of the Zendes’ and Mategaonkar's charge 
when he purchased the suit survey num. 
bers, and having got them on that account 
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at a very low price, be was estopped from 
questioning the validity of the charge. 

I will deal with the question of S. 04, 
Civil P. C. Tlio lower Court relies on 45 
Mad 103.^ In that case the Court upheld 
an award embodied in a decree made dur. 
ing an attachment and remarked that it 
was nob proved that 

the reference to arbitration wa:- collu>ivp and the 
whole proceedings a device to invent a private 
arrangement between the parties with the appear¬ 
ance of a public adjudication. 

This case follows an earlier ruling of the 
Allahabad High Court: 4 All 219." We have 
further been referred to the ruling of the 
Privy Council in 59 I A 405.^ In that case 
certain property belonging to a joint family 
had been attached under a decree against 
one of the coparceners. While the attach¬ 
ment was in force the coparceners went to 
arbitration for a partition. In the parti¬ 
tion made by the arbitrators, which was 
later made a decree of Court, the attached 
survey numbers went to the share of an¬ 
other coparcener. It was held that the 
partition decree was not void under S. 64, 
Civil P. C. 

Mr. Desai seeks to distinguish these cases 
on the ground that in all of them there 
was a genuine arbitration and award while 
in the present case there was no arbitration 
at all, bat merely a private arrangement 
between the parties drawn up in the form 
of an award. On the facts we think that 
this distinction may justifiably be drawn. 

The application itself says : 

The plaintiS and the defendant have come to a 
settlement that upon the property of the defendant 
which has been attached, a charge should be 
created. 

This certainly does not suggest that any- 
tbiog was left for the paucbas to decide. 
Purtber, plaintiff 1, Bamcbandra Zende, 
states in his evidence, "Settlement was 
arrived at in the form of an award,” which 
can only be interpreted to mean that the 
award was not a genuine one. Mr. Kane 
for respondents suggests that the parties 
settled between themselves that the pro. 
perty should be charged and left it to the 
panchas to settle the details of the amounts 
and dates of the instalments. If this is 
correct, then the charge on the Patils’ pro- 
perty which it is now sought to enforce was 

1. Narayana Ayyar v. Biyari Bivi, (1922) 9 A 1 R 

Mad 221 = 68 I C 673 = 45 Mad 103 = 41 

M L J 657. 

2. Qurban Ali v. Asbraf AH, (1882) 4 All 219 

(F E). 

3. Mohammad Afzal Khan v. Abdul Rahman, 

(1932) 19 A I R P C 285=139 I C 85=59 I A 

405=13 Lab 702 (P 0). 
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an act of the parties themselves and nob of 
the arbitrators. 

The nest question is whether this dis¬ 
tinction takes the present case out of the 
rule in the cases to which I have referred. 
In my opinion it does. It seems to me that 
the meaning of a “private transfer” in 
S. 64 is a transfer which is brought about 
solely by the act of parties and not as a 
result of any judicial decision. The wording 
of the judgment in 45 Mad 103^ rather 
suggests that the learned Judges considered 
that a device to invest a private arrange¬ 
ment between the parties with the appear¬ 
ance of a public adjudication was in itself a 
collusive, though not necessarily a fraudu- 
lent, transaction and this is the meaning 
that has been given to “collusive” as used 
in S. 52, T. P. Act. {See Mulla's Transfer 
of Property Act, 2nd Edn., p. 222, where 
the learned author says : “A collusive suit 
is not a real suit at all, not a battle, but a 
sham fight.” He then quotes several cases 
in support of this definition.) If this is so, 
then the present transaction was undoubt¬ 
edly collusive. In the cases cited, there was 
apparently a genuine reference and a genu¬ 
ine award, at any rate, it was never argued 
that the transaction was collusive. I there, 
fore think, this case may fairly be distin- 
guisbed from the cases cited on this ground. 
In my view, the transaction by which the 
Patils’ property was charged for the decrees 
of Mategaonkar and the Zendes was essenti¬ 
ally a private transaction and was void 
under 8. 64, Civil P. C., owing to the prior 
attachment of Damodar. 

We therefore allow the appeal, set aside 
the decree of the lower Appellate Court 
and restore the decree of the trial Court. 
The appellant’s costs in this Court and the 
lower Appellate Court must be borne by 
the original plaintiffs. 

Broomfield J. — As we are differing 
from the Court of first appeal, I wish to 
add a very few words with reference to the 
Privy Council case, 59 I A 405,® on which 
the learned advocate for the respondents 
mainly relied. The facts there were that a 
partition decree relating to the properties 
of a joint family was made after a reference 
to arbitration without the intervention of 
the Court. The award was filed in Court 
and a decree was passed thereon. It was 
held by their Lordships that the transfer 
of property made under this decree was not 
a “private transfer” within the meaning of 
SeC. 64 60 as to make it void as against 


claims enforceable under an attachment 
obtained by a mortgagee of an undivided 
share in the family properties. In this case 
it is evident, I think, that it was a genuine 
arbitration and the transfer of property 
which took place was not by the voluntary 
act of the parties but in invitos. In the 
course of his judgment Sir Dinshah Mulla 
made this observation (page 412): 

.if the party against whom the decree is 

passed fails to transfer the property as required by 
the decree, the transfer may be enforced by pro¬ 
ceedings in execution, and this is what actually 
happened in the present case. Respondent 8 did 
not deliver possession to respondents 1 and 2 of the 
properties allotted to them under the decree until 
after execution had been taken out against him. 
Such a transfer cannot be said to be a private 
transfer within the meaning of B. 64, because the 
initial step which led eventually to the decree was 
not a suit for partition but an agreement to refer 
the question of partition to arbitration. 

I do not think however that their Lord- 
ships intended to lay down that the mere 
fact that, if the transfer is disputed, it can 
be enforced by proceedings in execution, 
will prevent it being a private transfer. 
Obviously, an ordinary sale or mortgage 
can be enforced by Court proceedings if the 
vendor or the mortgagor disputes the trans- 
action. In every case, I think, the Court 
must look at the substance of the trans- 
action. If in reality there has been a transferj 
by the private act of the parties, it does not 
cease to be a private transfer by being 
given the appearance of a public adjudica¬ 
tion. I agree with my learned brother that 
in the present case the transfer was essen¬ 
tially a private one and the Court was, 
merely asked to give its permission to it. 

There has been a certain amount of argu¬ 
ments before us on the point of estoppel. 
The Court of first appeal held that the ap- 
pellant is estopped from questioning the 
validity of the charge created by the award 
decree because according to its finding the 
charge was specifically kept by the Mam. 
latdar and the appellant purchased the 
property with knowledge thereof. I think 
that the nature of the proceedings held 
before the Mamlatdar does suggest that 
Damodar must have been aware of the 
charges claimed by the Zendes and Mate- 
gaonkar, even though for some unexplained 
reason they were not mentioned in the sale 
proclamation. The appellant did not go 
•into the witness-box to support hisconten-i 
tion that he was ignorant of these claims.; 
But assuming that he knew of them, that 
fact cannot in my opinion prevent him 
from contesting the validity of the claims.) 
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(This was not a case in which the Court, 
after being satisfied of the existence of a 
charge, sells only the judgment.debtor'a 
right subject to the charge. All that hap. 
pened was that the appellant purchased the 
property with notice of the charges and 
subject to such risks as this notice might 
’involve. There is therefore no question of 
estoppel, and Mr. Kane in dealing with 
this point did not suggest that there could 
be. He argued that the appellant should be 
taken to have waived his right to object. I 
think however that there is no substance in 
'that argument either. What it comes to is 
this: it is argued that the appellant should 
have objected to the fact that the sale pro. 
^lamation and the sale certificate granted 
to him did not contain any mention of the 
charges in favour of the Zendes and Mate, 
gaonkar. But obviously there is no reason 
whatever why he should have objected, his 
case being that the charges were invalid 
and not binding upon him. 1 agree that the 
appeal should be allowed. 

d.s./r.k. Appeal allowed, 

A. I. R. 1939 Bombay 213 

Rakgnekar j. 

Dewarkhand Cement Co. Ltd .— 

Plain tifif. 

V. 

Secretary of State — Defendant. 

Suit No, 1610 of 1936, Decided on 15th 
August 1938. 

(«) Government of Indie Act (1919), Sec. 
^06 (2) ~ Scope **Revenue** includes stamp 
duty — Whether stamp authorities are entitled 
to charge particular duty is matter concerning 
revenue and public have no remedy against 
decision of stamp authorities *— Remedy pro. 
vided by S. 56, Stamp Act, does not give right 
to compel authorities to refer matter to Court. 

Under 8. 106 (2) any act ordered to be done in 
tbe collection of revenue is a matter concerning the 
revenue and such act ii done according to law can 
-never give rise to cause of action against the 
officers of the Secretary of State. [P 216 0 1 ; 

P 217 0 1] 

The word ‘revenue’ in S. 106 includes duty pay¬ 
able to tbe stamp authorities under the Stamp 
Act. Therefore the question whether tbe stamp 
authorities are entitled to charge any particular 
duty is a matter concerning the revenue. Public 
have therefore no remedy against the decision of 
Btamp authorities with regard to the payment of 
duty chargeable in respect of any particular docu¬ 
ment except remedy provided by S. 56, 8t.ampAct, 
which however does not confer upon tbe public, 
right to compel tbe stamp authorities to refer the 
question arising in a particular case to the decision 
of the Court : AIR 1923 P C 188; 4 AT I A 363 
<P C); AIR 1919 Mad 715; AIR 1921 Mad 
624 and AIR 1927 Mad 689, Ref. [P 217 0 2; 

P 218 0 1, 2] 


(b) Interpretation of Statutes — Historical 
origin — Recent statute roust be construed ac' 
cording to its terms and not by reference to its 
history. 

5Vbon the words of a statute are ambiguous, it 
may bo legitimate to r>^for to the construction put 
upon the expression 1 v the Courts throughout a 
long course of years for tbe purpose of ascertaining 
the intention of the l.«?qi=lature and as evidencing 
what must presumably bavo been its intention at 
that remote period. But a recent statute must be 
construed according to its own terms when these 
are brought into controversy and not according to 
its historical origin or otherwise. [P 213 C Ij 

(c) Stamp Act (1899), S. 25— Application of 
Section to transfer by lease — Duty of Stamp 
authorities Lease of mine for dehnite period 
giving option to lessee to terminate lease before 
period or in the event of mines getting exhaus¬ 
ted before expiry of period — Lease comes 
under S. 25 (a). 

According to the definition of ‘lease* as given in 
S. 105, T. P. Act, the right to enjoy the property 
must be given for a certain period, express or im¬ 
plied or in perpetuity. And the mere fact that tbe 
interest is terminable before the expiry of tbe time 
fixed or after expiry of tbe time fixed does not 
make tbe transaction any less a lease. What the 
stamp authorities have therefore to do in cases of 
transfer by lease,is to ascertain the total sum pay¬ 
able by the lessee. If he can do so the case comes 
under Sec. 25 (a). If he cannot, he must pro¬ 
ceed under S. 25 (b) or (o) as the case may be. The 
period therefore during which the lessee is to hold 
the estate, or the period when the lease expires^ or 
can be determined either by reason of a provision 
contained in that behalf in the lease or otherwise 
in accordance with law, has nothing to do with 
the Section and is not of so much importance to 
the atamp authorities. [P 219 C 2; P 220 C 1] 

Where therefore a lease of mine is given for a 
definite period but tbe lessee is given an option to 
terminate the lease at any time during the fixed 
period or in the event of the mines getting ex¬ 
hausted before expiry of the period, the lease falls 
under S. 25 (a). Stamp Act: ( 1911) 2KB 24, Rel. 
on. [P 216 C 1; P 218 0 2; P 220 0 2] 

M. L. Maneckahaw and D. B. Deaai — 

for Plaintiff. 

M. C. Sefcalvad, Advocate-General and 
K. S. Shavaksha— for Defendant. 

Jadgment.—This case raises a question 
of importance with regard to the jurisdic¬ 
tion of this Court under S. 106, Government 
of India Act, 1919, and another question 
with regard to the proper stamp duty to be 
charged on a deed of transfer of a lease. 
[After setting out the facts of tbe case 
the judgment proceeded.]: The defendant 
pleads first that this Court has no jurisdic- 
tion to entertain the suit by reason of Sec. 
106(2), Government of India Act, 1919. He 
further pleads that as the stamp duty in 
respect of the document was duly deter- 
mined in accordance with the provisions 
of the Stamp Act, 1899, by the authorities 
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specially empowered thereunder to deter¬ 
mine the matter, this Court has no juris¬ 
diction to entertain the suit. On the merits, 
his defence is that the document was not 
duly stamped, and that the case fell within 
the provisions of S. 25 (a), Stamp Act, and 
|not under S. 25 (b) as the plaintiffs con¬ 
tended. Sec. 106 was first enacted in the 
year 1781 by Geo. Ill, c. 7, S. 8, and it 
is well-known that the necessity for the 
enactment of the Section lay in the histo- 
rical conflict between Warren Hastings and 
the then Supreme Courts. Why this Sec¬ 
tion continued to be retained in the subse¬ 
quent Government of India Acts, including 
the Act of 1919 (9 k 10 Geo. V, c. lOl), 
which it is common ground, applies to this 
case, and even finds a place in the present 
Government of India Act of 1935 (26 Geo. 
V, c. 2), is diflScult to appreciate. The con¬ 
flict had ceased long ago, and as has been 
said, there is not the slightest justification 
for retaining this antiquated fossil on the 
Statute Book. As Mr. Maneckshaw for the 
plaintiffs put it, it is absurd that under the 
Section, if it applies, the High Court in the 
exercise of its original jurisdiction cannot 
entertain a suit of this nature, whereas 
unless there is any specific bar provided by 
any other statute, such a suit can obviously 
be brought, provided all other circumstances 
justified it, in any Court in the provinces. 
But I have nothing to do with the wi^om 
or the policy of the Legislature. My plain 
duty is to construe the Section as 1 find it 
and to give effect to it. The material part 
of S. 106 (2) is in the terms following : 

The High Courts have not and may not exercise 
any original jurisdiction in any matter concerning 
the revenue or concerning any act ordered or done 
in the collection thereof according to the usage and 
practice of the country or the law for the time 
being in force. 

As seems to be clear from the terms of 
the Section, it falls in two parts, and it is 
clear that under the first part of the Section 
this Court has no jurisdiction to entertain 
a suit with regard to any matter concern¬ 
ing the revenue, and the second part deals 
with any act ordered or done in the collec¬ 
tion thereof (omitting unnecessary words) 
in accordance with the law for the time 
being in force. Now, if the Section had 
stopped just before the words the law for 
the time being in force," it is quite clear 
that there would have been an end of this 
action. It is admitted by Mr. Maneckshaw 
that the duty paid in respect of stamps to 
the stamp authorities goes to Government, 
and when the contention is that the stamp 


authorities were not entitled to charge any 
particular duty, it must be a “matter con¬ 
cerning the revenue." Similarly, it seems to 
me that any act ordered to be done in the 
collection of the revenue would be a matter 
concerning the revenue. There is unfortu- 
nately no decision in point, and it is diffi¬ 
cult to construe the Section as it stands. 
But it does appear that two different ideas 
are expressed by the two respective parts 
of the Section, and there is some support 
for this view in the observations of their 
Lordships of the Privy Council in 50 I A 
227.^ This was a case where the question 
was whether the Chief Eevenue authority 
under Sec. 51, Income-tax Act, 1918, was 
under the circumstances of the case bound 
to state a case and refqr it to the High 
Court when in the course of an assessment 
a serious question of law arose, and whe¬ 
ther on his refusal a mandamus under 
S. 45, Specific Relief Act, 1877, would lie. 
It was objected that a mandamus could not 
lie, as under S. 45, Specific Relief Act, the 
Section did not authorize the High Court 
to make any order which is otherwise ex¬ 
pressly excluded by any law for the time 
being in force." And, as pointed out by 
Lord Phillimore, the excluding law was 
suggested to be S. 106 (2), Government of 
India Act. Dealing with that objection. 
Lord Phillimore observed as follows (page 
234): 

In their Lordships' view, the order of a High 
Court to a Revenue OfBcer to do bis statutory 
duty would not be the exercise of "original juris¬ 
diction in any matter concerning the revenue," 
and the latter part of the clause need not be con¬ 
sidered, for the proceedings in this case had not to 
do with the collection of the revenue, but with the 
preliminary assessment to ascertain what that 
revenue was. 

These observations, it seems to me, do 
appear to suggest that the first part of the 
Section refers to the preliminary proceed¬ 
ings taken for the purpose of determining 
what stamp duty is chargeable in respect 
of a document which is liable to stamp 
duty, and the second part refers to any act, 
that is to say, any process taken by the 
stamp authorities for the purpose of enforc- 
ing the payment of the duty that is deter, 
mined by them to be properly payable in 
respect of such document. It is therefore 
argued, not without force, that the present 
case falls within the latter part of the Sec¬ 
tion, and the argument is that in this case, 
not only there was a determination of duty, 

1. Alcock, Ashdown <k Co. v. Chief Revenue 
Authority, Bombay, (1923) 10 A I B PC 188 
=76 I C 892=60 I A 227=47 Bom 742 (PC). 
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but an aot for the purpose of colleoting the 
duty or recovering it was done by the stamp 
authorities, which was not in accordance 
with law. In other words, the contention is 
that the construction put by the stamp 
authorities with regard to the facts of this 
case on S. 25, Cls. (a) and (b), was errone- 
ous, and that was not in accordance with 
law, and therefore the jurisdiction of this 
Court was not taken away. It seems to me 
however that the object of the statute 
plainly was to bar the jurisdiction of the 
Courts in any matter concerning the re. 
venue and for the purpose of protecting the 
revenue. Therefore, in a protective statute 
of this nature it is difficult to construe the 
words in the latter part of the Section in 
,their literal and etymological meaning. For, 
lit is obvious that if an act is done by the 
revenue authorities for the purpose of col- 
lecting the revenue, which they consider to 
jbe properly leviable in accordance with law, 
[no special statutory protection is needed. 
The act is done in accordance with law and 
can never give rise to any cause of action 
‘against the officers or the Secretary of State. 
This is pointed out in the remarks in 
Maxwell on the Interpretation of Statutes 
(8th £dn.) at page 205 in these words : 

It is obvious that the provisions in numerous 
statutes which limit the time and regulate the pro. 
cedure {or legal proceedings for compensation for 
acts done in the execution of his office by a justice 
or other person, or “under” or “by virtue” or ‘‘in 
pursuance” of his authority, do not mean what 
the words, in their plain and unequivocal sense, 
convey, since an act done in accordance with law 
is not actionable, and therefore needs no special 
statutory protection. Such provisions are obviously 
intended to protect, in certain circumstances, acts 
which are not legal or justifiable, and the meaning 
given to them by a great number of decisions 
seems, in the result, to be that they give protec¬ 
tion in all cases where the defendant did or neg¬ 
lected. what is complained of, while honestly 
intending to act in accordance with his statutory 
powers and, whether reasonably or not, believing 
in the existence of such facts or state of things as 
would, if really existing, have justified his conduct. 

The same question arose in the well-known 
case in 4 M I A 353^ and dealing with the 
contention that the Court bad no jurisdic¬ 
tion, their Lordships observed as follows 
(page 379): 

The point therefore is, whether the exception of 
jurisdiction only arises where the defendants have 
acted strictly, according to the usage and practice 
of the country, and the Regulations of the Gover¬ 
nor and Council. Bat upon this supposition the 
Proviso is wholly nugatory; for, if the Supreme 
Court is to inquire whether the defendants in this 
matter concerning the public revenue were right in 

2. Spooner v. Juddow, (1846-51) 4 M I A 353 =6 
Moo P C 257=1 Sar 363 (P C). 


the demand maJc*, and to decide in their f.iv. ur 
only if they lu'ted in entire conformity to tin; 
Regulations of the Governor and Council of Bom¬ 
bay, they would o.jually be entitled to succeed, if 
the Statutes and ilii I’harters contained no excep¬ 
tion or Proviso lor their protection. Our books 
actually swarm with decisions putting a contrary 
construction upon Mich eii.ictincnts, and there can 
be no rule more lirnily c--taLli>hed. than that if 
patties bona fide and not ab-urdly bolievo that 
they are acting in pursuance of Siatute- and ac¬ 
cording to law, they are oiitilLd to the special 
protection which the Legislature intend ' I for 
them, although they have done an illegal act. 

In this case there is no allegation that 
the defendant acted mala &de or wantonly 
and not honestly. This view derives support 
from the Madras decisions on which Mr. 
Shavaksha for the defendant relies : see 35 
M L J 23.=^ 44 Mad 7l8' and 50 Mad 449.'' 
It is true that these cases were under diffe¬ 
rent Acts, and the provisions of those Acts 
are quite different from the provisions of] 
the Indian Stamp Act, and there is force in 
the contention that unfortunately the 
public have no remedy against what may 
turn out to be a wrong and arbitrary deci- 
sion of the stamp authorities with regard 
to the payment of duty chargeable in res. 
pect of any particular document, save and 
except the somewhat doubtful remedy 
pointed out by Sec. 56, Stamp Act, which 
however does not confer upon the public 
any right to compel the stamp authorities 
to refer the question arising in any parti¬ 
cular case to the decision of the Court. It 
is also true that the decision of the stamp 
authorities practically for all purposes is 
final; but, in spite of these considerations, 
it seems to me that it is difficult to get' 
away from the plain meaning of the words 
in S. 106 (2), Government of India Act;! 
and apart from authority, I am clear in my 
mind that the present suit falls within the 
provisions of that Section. It is pointed out 
by Mr. Maneckshaw that in two cases, 
which were instituted in this Court, a 
somewhat similar question as regards the 
proper duty payable arose, and no sugges¬ 
tion was made, right from the beginning of 
the original trial up to the Privy Council, 
that the Courts bad no jurisdiction to 
entertain the suit by reason of the provi¬ 
sions o^^S. 106 (2), Government of India 

3. Best 8t Co. Ltd. v. Collector of Madras, (1919) 

6 A I R Mad 715=48 I 0 790=35 M L J 23. 

4. Chief Commissioner of Income-tax v. North 

Anantapur Gold Mines, Ltd., (1921) 8 A I R 
Mad 624=64 I 0 682=44 Mad 718=41 M L J 
177. 

5. Govindarajulu Naidu v. Secretary of State, 

(1927) 14 A I R Mad 689= 105 I C 576 = 50 
Mad 449=53 M L J 355. 
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Act. That undoubtedly is so. But it is clear 
from the decisions that no exception to the 
jurisdiction of the Court was specifically 
pleaded in these cases. Merely because the 
cases were disposed of by tbeir Lordships of 
the Privy Council on the assumption that 
the Courts had jurisdiction. I am not pre- 
pared to hold that the contention raised on 
behalf of the defendant under the excepting 

Section is not substantial. 

It was then argued that the word the 
revenue” in S. 106 (2), Government of India 
Act, cannot, by any stretch of imagination, 
apply to the duty payable under the Indian 
Stamp Act, because the learned counsel 
stated that when the Section was first 
enacted in 1781, the only revenue then 
known to Legislature was land revenue and 
no other revenue. Historically that may or 
may not be true. Of course, when the 
words of a statute are ambiguous, it may 
be legitimate to refer to the construction 
put upon the expression by the Courts 
throughout a long course of years for the 
purpose of ascertaining the intention of the 
Legislature and as evidencing what must 
presumably have been its intention at that 
remote period. But I feel bound to construe 
a recent statute, which is before me accord¬ 
ing to its own terms, when these are 
ibrought into controversy, and not accord¬ 
ing to its historical origin or otherwise, 
and I am not aware of any rule of interpre- 
tation which compels me to resort to his¬ 
tory for the purpose of finding out that in 
1781 the only revenue, which was intended 
to be protected by the excepting Section, 
was land revenue and no other kind of 
revenue ; nor can I attach any particular 
importance to the word “the” preceding the 
word "revenue,” or, for the matter of that 
to the fact that in the corresponding S. 226, 
Government of India Act, 1935, the word 
"revenue” is used in the singular, whereas 
in S. 228 of that Act the word “revenues” 
is used as under S. 13, General Clauses Act, 
UO of 1897), "words in the singular shall 
include the plural, and vice versa." The 
word "revenue” is defined in the Oxford 
Dictionary as meaning (l) the return, yield, 
or profit of any lands, property,^r other 
important source of income; (2) that which 
comes in to one as a return from property 
or possessions, especially of an extensive 
kind; income from any source (but espe¬ 
cially when large and not directly earned); 
(3) the annual income of a Government or 
State, from all sources, out of which the 
public expenses are defrayed. In view of 


the admission made by Mr. Maneckshaw, 
it seems to me that the stamp duty falls 
within the terms of this Section, and this 
Court has no jurisdiction to entertain the 
present suit. 

This brings me to the second issue raised 
on behalf of the defendant. As I under¬ 
stand Mr. Shavaksha, he said that, inas¬ 
much as there is a complete procedure laid 
down in the Indian Stamp Act which is 
being followed by the ofiBoers specially em¬ 
powered under that Act, and that proce¬ 
dure is exhaustive, the Court’s jurisdiction 
is impliedly barred. I understand the Ad- 
vocate.General, who interposed for a short 
time in the case, to say that he did not 
press this issue, and it is not therefore 
necessary to record any definite finding on 
the issue; but, if it had become necessary 
to do so, I would have found considerable 
difficulty in holding that the jurisdiction of 
the Court is impliedly barred by reason of 
the fact that the officers specially empower¬ 
ed under the Act acted in their discretion 
and in accordance with the provisions of 
the Act which are stated to be exhaustive. 
What is meant by “an implied bar” is very 
well put, as Mr. Maneckshaw points out, 
by an eminent authority in Mulla's Civil 
Procedure Code in these words: 

The jurisdiction of the Court is impliedly barred 
in cases where a special tribunal is appoint^ by an 
Act of the Legislature to determine questions as to 
the rights which are the creation of the Act, as in 
dispu^ Municipal elections. 

However, the question need not be fur¬ 
ther pursued. This is sufficient to put an 
end to this suit; but as the case is likely to 
go further, I proceed to deal with the dis¬ 
pute on merits. It is common ground that 
what is the proper stamp duty chargeable 
in the present case depends upon the con¬ 
struction of the deed of transfer as a whole 
and Art. 63, Stamp Act, read with S. 25 of 
that Act, and the whole argument of coun¬ 
sel before me has proceeded upon the foot¬ 
ing that having regard to the option 
reserved to the lessee by the lease of 1930 
and having regard to the further option 
given by the deed of transfer to the plain¬ 
tiffs to terminate the lease in the event or 
the mines getting exhausted, the lease can-j 
not be said to be for a definite period so as 
to attract the terms of sub-cl. (a) of S. 25, 
Stamp Act, but the case must fall underj 
the provisions of sub-cl. (b) of S. 25 of the' 
Act. S. 25, Stamp Act, is in these terms ; 

Whore an insbrumenfe is executed to secure the 
payment of an annuity or other sum payable 
periodically, or where the consideration for a con* 
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veyaoce is an annuity or other sum payable perio* 
dlcally, the amount secured by such instrument or 
the consideration for such conveyance, as the case 
may be, shall for the purposes of this Act, bo 
deemed to be : 

(a) where the sum is payable for a deQnite period 
so that the total amount to be paid can be previ' 
ously ascertainod-^such total amount ; 

(b) where the sum is payable in perpetuity or for 
an indefinite time not terminable with any life in 
being at the date of such instrument or conveyance 
—the total amount which, according to the terms 
o! such instrument or conveyance, will or may be 
payable during the period of twenty years calcu* 
lated from the date on which the first payment 
■becomes due; and 

(c) where the sum is payable for an indefinite 
time terminable with any life in being at the date 
•of such instrument or conveyance—the maximum 
amount which will or may be payable as aforesaid 
during the period of twelve years calculated from 
the date on which the first payment becomes due. 

The argument on both sides has pro. 
oeeded upon the assumption that the ques. 
tion to be determined is, whether the lease 
4 s for a definite period or an indefinite 
jperiod, but it seems to me that that is not 
the true way of looking at the Section. 
The plain meaning of the Section is that, 
where there is a conveyance, and the con- 
sideration for the conveyance is an annuity 
or other sum payable periodically, the con. 
sideration for such conveyance shall be 
deemed to be, — (a) where the sum is pay. 
able for a definite period so that the total 
amount to be paid can be previously ascer. 
•tained—such total amount; (b) where the 
sum is payable in perpetuity or for an 
indefinite time not terminable with any 
life in being at the date of the conveyance 
—the total amount which, according to the 
terms of the conveyance, will or may be 
•payable during the period arbitrarily fixed 
at twenty years calculated from the date 
on which the first payment becomes due; 
and provision is made in sub.cl. (o) for 
■ascertaining the stamp duty in the case 
where the sum is payable for an indefinite 
•time terminable with any life in being at 
the date of the conveyance, and the period 
there fixed is a period of twelve years. 

Now, reading this Section, I am clearly 
■of opinion that what the Section aims at 
is the ascertainment of the sum which is 
payable, and which alone is to be taken 
into consideration for the purpose of calcu. 
lating the stamp duty. Where a period is 
fixed, as in the case of a lease, for the sub. 
sistenoe of the lease, a Stamp Officer, who 
has to determine the stamp duty when the 
document is presented to him, can imme. 
diately ascertain the total sum payable for 


the fixed period. Obviously, this is not 
possible, where the lease is in perpetuity 
or where thuro is no definite time fixed 
during which tbo lease is to subsist. In 
the first case, the case would fall under 
sub.cl. (a); in tlio second case, it would 
come under sub-cl. (1)). All that therefore 
the stamp authorities have to see is, Can 
I ascertain in regard to this particular 
lease, which is said to be transferred or 
assigned by a deed, the total sum payable 
by the lessee? If I can do so, I must pro- 
ceed under sub.cl. (a); if I cannot do so, 
then 1 must take the total sum to be the 
capitalized sum for 20 years.” The period^ 
therefore during which the lessee is to holdl 
the estate, or the period when the lease' 
expires or can be determined either by 
reason of a provision contained in that 
behalf in the lease or otherwise in accord, 
ance with law, has nothing to do with the 
Section and is not of so much importance 
to the stamp authorities. True, that in 
that sense, the duration of the lease may 
be coeval with the duration of the period 
during which the payment is to be made; 
but it seems to me that the two ideas are 
quite distinct. What is aimed at there is 
the ascertaining of the total amount when 
the document is presented. For instance, 
when a lease is given for thirty years at 
a rent of say Es. 100 payable every six 
months, the sum payable can be previously 
£^certained in accordance with sub.cl. (a). 
But suppose there is a lease, which pro. 
vidas that the lessee may hold the property 
as a tenant for a period of thirty years at a 
rent of Es. 100 payable every six months, 
and thereafter free of rent for a further 
period of ten years. In that case the dura¬ 
tion of the estate of the lessee is clearly 
40 years. But it seems to me that it wilt 
be difficult to say that the consideration for 
the lease would be anything more than the 
periodical rent to be paid for the period of 
30 years. The word "lease” is not defined 
by the Stamp Act, but it is defined by Sec¬ 
tion 105, T. P. Act, and the definition is in 
these terms: 

A lease of immovable property is a transfer of a 
right to enjoy such property, made for a certain 
time, express or implied, or in perpetuity, in con* 
sideration of a price paid or promised, or of money, 
a share of crops, service or any other thing of 
value, to be rendered periodically or on specified 
occasions to the transferor by the transferee, who 
accepts the transfer on such terms. 

It is clear from this definition that the.’ 
right to enjoy the property must be given 
for a certain period, express or implied, or 
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in perpetuity. The transaction is nonethe- 
less a lease, because the interest may be 
determined before the expiry of the time 
fixed or after the expiry of the time fixed, 
and that, I think, brings out the distinc. 
tion, which seems to me to be clear on the 
terms of this Section. If these cons.dera- 
tions are borne in mind the position in this 
case presents no difiBcnlty. The whole argu 
ment of the plaintiffs in this case is that 
the lessee may terminate the lease at any 
time during the period by giving a notice 
to the lessor, and the period for which 
royalty is to be paid cannot be determined 
and therefore the period of the lease is 
indehnite. Similarly, if the mines get ex- 
hausted and proper notice is given, in that 
case also, it cannot be said that the period 
is fixed. In my opinion, that is not the 
proper way of looking at the Section. In 
the present case, the sum payable is so 
payable for a definite period of 99 years. 
True, the lessee may terminate the lease 
after one year, or the mines may get ex- 
hausted after 10 or 20 years, but that is at 
the option of the lessee. Conceivably, he 
may not terminate it, or the mines may 
not get exhausted for the whole period of 
99 years, and then he gets the estate con¬ 
veyed to him for 99 years certain, and will 
be, under the obligation to pay the royalty 
fixed for that period. The view, which 
I am taking, is supported by a decision in 
(1911) 2KB 24*^ and the point, which 
I am dealing with, is brought out very 
clearly by the following observations of 
the learned Judge in that case (page 30); 

The words are *for and during the term of 99 


years,’ and I do uot think it is possible to say of 
this instrumeut that the term or time is uot de¬ 
fined in it at all. It is said, justly, that you must 
read the whole habendum together, and so read¬ 
ing it, give eSect to the words which follow, ‘if’ 
the three persons named ‘or any one of them shall 
so long happen to live.’ Although, we cannot now 
tell for what length of time the term or interest 
will be enjoyed, still, as the instrument has to be 
presented for stamp duty and the duty has to be 
paid at the time of the grant of the lease, it does 
not seem a complete answer to say ‘we do not 
know how long the interest will last.’Conceivably, 
the interest may last for the whole 99 years. But 
I see no reason to doubt that when the Legislature 
said ‘if the term exceeds 35 years’ it meant ‘if the 
instrument states that the term is to be measiired 
by a definite number of years, and that definite 
number of years, exceeds 35.’ The term is none¬ 
theless definitely stated and in excess of 35 years 
because there are certain coucurrent incidents upon 
which the continuance of the chattel interest is 


6 . Mount Edgumbe (Earl) v. Inland Revenue 
Commissioners, (1911) 2KB 24=80 L J K B 
603=105 L T 62=27 T L R 298. 
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dependent, although all of them may cease witbiD> 
the time named. 

It is said on behalf of the plaintiffs that 
this case was one of contingency which 
may or may not happen; but this argu¬ 
ment, in my opinion, may apply to the 
case where there is an option to terminate 
the lease. This, too, may be a case of con¬ 
tingency. A tenant may give notice or may 
not give notice. There are in the Section 
itself indications that the word "indefinite'^ 
is used in the sense in which 1 am constru¬ 
ing it. For instance, in sub-cl. (c), where 
the lease is terminable with any life in 
being at the date of the conveyance, the 
words are "where the sum is payable for 
indefinite time." So that the Legislature 
do not seem to have made any distinction 
between sub-cl. (c), which is a case of con- 
tingency, and sub-cl. (b). In sub-cl. (b) also 
where the lease is not terminable with any 
life in being at the date of the conveyance, 
the words are "where the sum is payable 
in perpetuity or for an indefinite time." In 
this respect, I see no distinction between 
the two cases falling within sub-cl. (b) and 
Bub-cl. (c). It is said by Mr. Manecksbaw 
that the view which I am taking would in 
the circumstances of this case lead to an 
absurdity. For, he says, if his clients had 
taken a lease for perpetuity, they would 
have to pay Ks. 50,000, but having taken 
the lease for 99 years, they have to pay 
much more. But the hardship, if any, in 
an individual case is no ground for reject¬ 
ing what seems to me to be the plain mean¬ 
ing upon the words of the Section. In my 
opinion therefore the deed of transfer was 
properly stamped by the stamp authorities. 
The questions raised in this case are not 
free from difficulty, but, upon the whole, 

I have come to the conclusion that the suit 
must fail. Before parting with the case 
however I should like to say that it is a 
matter of regret that in a case of this 
obscurity the Chief Controlling Revenue 
Authority should have refused to refer the 
case to the Court under. S. 56, Stamp Act. 
The result is that, apart from the expense 
to the parties, a good deal of time is taken 
before me and, if the case goes further, 
some more time would be taken. In the 
result, the suit must be dismissed with 
costs. 

N.S./r.K. Suit dismissed. 
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Wassoodew and Sen JJ. 

G. N. Aszi7idi — Beceiier — Appellant. 

V. 

Virappa Andaneppa Manvi — 

Roapondent. 

First Appeal No. 145 of 1937, Decided 
on 16th September 1933, from decision of 
First Class Sub-Judge, Dharmr, in Dar- 
khast No. 47 of 1936. 

(a) Civil P. C. (1908), O. 21, R. 16—“Tran,- 
fer by operation of law*' — Decree declaring 
title to another decree passed previously it not 
aufhcient to effect transfer by operation of law 
of previous decree. 

The transfer “by operation of law" are ob¬ 
viously intended to be confined to testamentary 
and intestate succession, forfeiture, insolvency and 
the like : Case law discussed. [P 224 0 2] 

It is not therefore possible to regard a decree 
declaring the title of a party to a decree passed pre¬ 
viously as sufficient to eSect a transfer by opera¬ 
tion of law of the right to execute the decree 
within the meaning of R. 16, O. 21, and the per¬ 
son who is entitled to obtain an assignment of a 
decree already obtained or the monies recoverable 
thereunder is not a transferee by operation of law, 

fP 225 C 11 

(b) Interpretation of statutes — Acts dealing 
with similar subject—Difference in use of simi« 
lar expressions can be referred. 

It is true that the rule as to the exposition of 
•one Act by the language of another might be pro¬ 
perly applied to diflerent statutes in pari materia 
though made at different times. But whore the 
Acts deal with similar subject, namely transfer, 
although not for the identical purpose, it is not 
improper to refer to the difference observed by the 
Legislature in the use of similar expressions. 

[P 224 0 2; P 226 C 1] 

(c) Civil P. C. (1908), O. 21, R. 16—Assign¬ 
ment—No particular form of writing necessary 
— Decree obtained by sons — In suit by father 
against sons for declaration of his title in 
decree, joint application signed by both parties 
stating that sons had no objection to surrender 
decree to father and requesting Court to pass a 
decree for father declaring his title to that 
decree—Writing held amounted to assignment 
of decree. 

There is no provision in law prescribing a parti¬ 
cular form for assignment of a decree. The rule 
itself merely requires a written assignment and it 
docs not specify the form which it should take. 
Some written authority proceeding from the trans¬ 
feror of the decree is sufficientfor the Court to take 
action on the application of the transferee : A I R 
1936 Mad 643, Bel. on. [P 226 0 1. 2) 

A person filed a suit against his sons for a dccla- 
ration of his title to a decree obtained by the sons 
against a stranger. In course of trial both the par¬ 
ties arrived at a compromise and put in a joint 
application signed by both the parties, stating that 
the sons had no objection to surrender all tbeir 
rights in the decree to the father and that the 
Court should confirm that arrangement by a decree 
declaring father's title to all moneys recoverable 
under the decree obtained by sons : 


Held that tbo writiog viiujuntcd to au asji :> 
niciit of the dccrc'‘ obtaiued bv the son^. 

(P 220 C-2] 

R. A. Jahafiirdar — for Appellant. 

A. (1. Desai /•'>’ Bespondent. 

Wassoodew J. - Tlio facts Riving rise 
to those appeals, wliicli raise the same 
question, so far as a statomoet thereof is 
necessary for the present pur[) 030 , are 
briefly these. The appollints, Sliivappa 
and Mahadevappa, vfhoso estate is repre. 
sented by the Court Receiver, had oMOcuted 
certain promissory.notes in favour of the 
sons of the respondent Virappa. The pro- 
misees obtained decrees against them in 
1931 which were confirmed in appeal by 
the High Court on 24th January 1934. 
Before the result of those appeals, the res. 
pondent, the father of the promisees, filed 
a suit in December 1933 against the latter 
for a declaration that he alone had title to 
the promissory.notes. That suit was term!- 
nated by a consent decree on 24th Septem¬ 
ber 1935. The said consent decree recorded 
the agreement between the parties which 
80 far as it affected their rights to the 
decrees on the promissory.notes was in 
these terms: 

There is no objection to grant a declaration and 
an injunction to the plaintiff in this suit that he 
(the plaintiff) is the owner of the amounts that 
would be due after the date 20th August 1931 to 
the defendants (the promisees). 

That agreement purported to bear the 
signatures both of the promisees, the sons 
of the respondent and also the respondent 
himself. Upon presentation of that agree¬ 
ment the Court directed that it should bo 
recorded, and that a decree in terms thereof 
passed. Accordingly, a decree was passed in 
those terms. In June 1936, the respondent 
filed two execution applications to execute 
the decree on those promissory.notes ob. 
tained by his sons in the Court of the 
First Class Subordinate Judge at Dharwar 
under O. 21, R. 16, Civil P. C., after recog¬ 
nizing him as the transferee of the decrees 
by operation of law, and also for attach¬ 
ing the property of the judgment.debtors, 
which was then in charge of the receiver 
appointed in a partition suit instituted by 
their cosharers. The receiver who appeared 
on behalf of the judgment-debtors objected 
to the exeention on the ground that the 
respondent had no right to execute the 
decrees there being no assignment in writ- 
ing, and that he was not a transferee by 
operation of law. That contention was over, 
ruled by the learned First Class Subordi¬ 
nate Judge who distinguished on the facts 
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the authority in 57 Bom 513' relied on by 
the receiver, and orders for attachment 
■were issued. The property we are told has 
since been attached. Against those orders 
the receiver of the estate of the judgment- 
debtors has filed these appeals. The prin- 
cipal question is whether the respondent, 
who had applied in execution, is entitled 
to make those applications to execute the 
decrees obtained by his sons against the 
appellants, first, on the ground that be is a 
transferee of those decrees by operation of 
law, and alternatively on the ground that 
he is a transferee by assignment in writing 
implied in the application sent by the 
decree-holders to the Court to pass a decree 
recognizing the respondent’s title to the 
decrees as against the decree-holders them, 
selves. R. 16 of 0. 21, Civil P. C., provides 
that : 

Where a decree or, if a decree has been passed 
jointly in favour of two or more persons, the 
interest of any decree-holder in the decree is trans* 
ferred by assignment in writing or by operation of 
law, the transferee may apply for execution of the 
decree to the Court which passed it. 

That rule further provides for a differ¬ 
ence in procedure where the decree-holder 
is a transferee by assignment in writing 
and where he is a transferee by operation 
of law. In the former case notice of the 
application has to be given to the trans¬ 
feror and the judgment-debtor, and the 
decree cannot be executed until the Court 
has heard their objections (if any) to its 
execution. No such notices have been given 
by reason of the contention that the trans¬ 
fer was by operation of law which prevailed 
in the Court below. The expression “trans¬ 
fer by operation of law” has been inter, 
preted in numerous decisions in India. It 
has received restrictive interpretation in 
57 Bom 613,' which followed certain obser¬ 
vations of the Judicial Committee of the 
Privy Council in 2 Cal 327.^ In 57 Bom 
513' the plaintiff’s grandmother whilst 
she was in management of his property 
obtained a money-decree and succeeded in 
recovering the first instalment provided 
thereunder. The plaintiff thereafter ob¬ 
tained a decree agaicst the grandmother 
establishing his adoption which entitled 
him to obtain possession of the family pro¬ 
perty in her possession. He then applied to 
execute the decree obtained by the grand- 

1. Mahadeo Baburao v. Anandrao Shankarrao, 

(1938) 20 A I R Bom 867=145 I C 792 = 57 

Bom 513=85 Bom Ii R 795. 

2. Abldunnissa Ehatoon v. Amirunnissa Eha- 

toon. (1876) 2 Cal 327=4 I A 66 = 3 Sar 677 

(P 0). 


mother without obtaining an assignment in 
writing, treating himself as a transferee by 
operation of law. It was held that he could 
not do so under 0. 21, R. 16. Rangnekar J. 
interpreted the expression “by operation of 
law” as follows (page 517) : 

In my opinion, according to the natural mean¬ 
ing of the words a transfer by operation of law 
means a transfer on the death or by devolution or 
by succession, and a transferee by operation of law 
would be a legal representative of the deceased 
decree-holder, or the person in whom the interest 
of the decree-holder has become vested under a 
statute, e. g. the Official Assignee of an insolvent 
under the Presidency Towns Insolvency Act, or the 
purchaser at a court-sale in execution of a decree. 

The latter illustration has perhaps been 
suggested by the observations of the Privy 
Council in 8 I A 65® at p. 75. The facts in 
2 Cal 327® were these. One Wahed Ali 
brought a suit against his father Abdool 
Ali, to recover possession of considerable 
property. In the course of the suit Wahed 
died, and under the powers given by S. 103 
of Act 8 of 1859, his widow Abidunnissa's 
name was substituted in his place. Ulti¬ 
mately a decree was given in her favour. 
A posthumous son was born to Abidnnnissa, 
and he later on applied for executing the 
decree obtained by his mother. The legiti- 
macy of that son was questioned by the 
judgment-debtor, the father of the original 
plaintiff, and the question was decided ulti¬ 
mately in the son’s favour by the High 
Court. The judgment-debtor then appealed 
to the Privy Council. Their Lordships deal¬ 
ing with the procedure in execution laid 
down by Sec. 208 of Act 8 of 1859 which 
in terms corresponds to the provisions of 
O. 21, R. 16, made the following observa¬ 
tions (page 334): 

It appears to their Lordships, in the first place, 
that, assuming Wahed to have the interest asserted, 
the decree was not, In the terms of this Section, 
transferred to him, either by assignment, which is 
not pretended, or by operation of law, from the 
origiual decree-holder. No incident bad occurred 
on which the law could operate to transfer any 
estate from his mother to him. There bad been no 
death; there bad been no devolution; there had 
been no succession. His mother retained what 
right she had; that tight was not transferred to 
him; if be had a right, it was derived from bis 
father; it appears to their Lordships therefore that 
he is not a transferee of a decree within the terms 
of this Section. 

Ife seems clear from the above that it 
was thought that the phrase “by operation 
of law” was susceptible of restrictive inter¬ 
pretation : for, if it were otherwise, the son 
of the decree-holder, being the person in 

8. Dinendronath Sannyal v. Ramcoomar Ghose, 
(1881) 7 Cal 107=8 I A 65=10 C L R 281 — 

4 Bar 213 (F C). 
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whom the property of the deceased Wahed 
All was vested as an heir under the Maho. 
medan law, and consequently an assignee 
of the decree in equity, could be regarded 
as a transferee by operation of law, the 
decree having been obtained by his mother 
as representing his father’s estate. It seems 
the possibility of bringing equitable rights 
within the expression was present to the 
mind of Bangnekar J., for he appears to 
have considered whether the decree ob. 
tained by the grandmother could be re> 
garded as an asset devolving upon the 
adopted son upon his adoption. But the 
Courts in both the cases did not attempt 
to interpret the expression liberally. It is 
suggested that the observations in 2 Cal 
327^ are illustrative and not exhaustive. 
That does not seem to be the case. Their 
Lordships refer to the fact that no inci. 
dent had occurred on which the law could 
operate to transfer any estate from his 
mother to Wahed, for there was no death, 
no devolution and no succession. The other 
contingencies or possibilities of devolution 
did not in their Lordships’ opinion matter. 
They accordingly gave illustrations of the 
kind of cases contemplated by the rule. 

In 11 Bom 506,^ Sir Charles Sargent C. J. 
was dealing with the effect of an assign, 
ment by the trustees of the property of 
one Banchordas under the latter’s will, 
which directed them to assign the entire 
property to one Purmananddas as soon as 
he came of age. The assignment was made 
by the trustees in the most natural terms 
in 1870 after a suit had been filed by them 
to recover money due to the estate and 
which was still pending. The effect of that 
assignment was to vest in Purmananddas 
the whole interest in the decree subse. 
quently obtained in that suit. Upon objec. 
tion taken to the execution of that decree 
by Purmananddas that he was not a trans. 
feree of the decree under S. 232, Civil P. C., 
the following observations were made over, 
ruling the objection (page 512) : 

There !e no donbt that, in a Court of equity, in 
England the decree would be regarded as assigned 
to Purmananddas, and he would be allowed to 
proceed in execution in the name of the assignors. 
Here there is no distinction between ‘law’ and 
‘equity,’ and by the expression 'by operation of 
law’ most be understood the operation of law as 
a^inistered in these Courts. We think under the 
circumstances that we must hold that this decree 
has been transferred to Purmananddas ‘by opera, 
tion of law.’ In the present case the decree has 


4 . Purmananddas Jlvandas 7. Yallabdas Waliji, 
(18S7) 11 Bom 606. 


been transferre«l iv an a.'^ignment in writin'4 is 
construed in tbe-i >.,'ourts. 

It ia diflic'.!'- to understand the exact 
significance of the last sentence or to recon¬ 
cile it with the i':oeeding one. The reason¬ 
ing adopted seein> to ho tliat although the 
assignment was lu; r to tlio decree it pur. 
ported to convey not in law but in equity 
the decree subsequei.tly obtained. But the 
last sentence suggests that hy the force of 
law and equity the prior assignment was 
regarded as an assignment in writing of a 
subsequent decree. At any rate wo fool 
bound by the interpretation in 2 Cal 327" 
of the expression in question. In a later 
case in 27 Bom L B 1109,^ the applicant 
in execution had obtained a decree direct, 
ing that the interest in a prior decree 
obtained by the judgment.debtor should be 
transferred to the applicant upon terms, 
and it was held that the subsequent decree 
did not operate in law to convey or transfer 
or assign the interest of the decree-holder 
in the prior decree to the applicant for "he 
had only a right under his own decree to 
obtain an assignment from the decree, 
holder of the other decree.” There are simi¬ 
lar observations in 36 Bom L E 807.® In 
14 Mad 252^ a Hindu obtained in 1878 a 
decree for partition of certain property, 
and he applied in 1888 to have it executed. 
He relied in bar of limitation on an appli¬ 
cation for execution made by his son, who 
had obtained a decree against him in 1881 
in a partition suit, whereby bis right was 
established to one-fifth of whatever should 
be acquired by the father by virtue of the 
decree of 1878. It appears bhat the son had 
applied for execution of the whole decree, 
stating that his father would not join in 
spite of notice. It was held that the son 
was an assignee by operation of law of one. 
fifth of the judgment-debt. In the absence 
of any reasoning underlying the decision, 
it is difficult to say what induced that 
conclusion. It is Ihowever permissible to 
surmise that the decision is perfectly recon. 
cilable with the other cases placing a 
limited interpretation on the expression 
"by operation of law,” for the effect of a 
partition decree according to Hindu law is 
severance of status and the vesting in save, 
ralty of the individual shares in the differ¬ 
ent members of the coparcenary. It was 

6. Pandu v. Savla, (1925) 12 A I R Bom 472=90 

I 0 661=27 Bom L R 1109, 

6. Virappa v. Mabadeppa, (1934) 21 A I R Bom 

366=-153 I C 352=36 Bom L R 807. 

7. Ramasaml v. Anda Pillai, (1891) 14 Mad- 262 

=1 M L J 240. 



224 Bombay G. N. Asundi v. Virappa Andaneppa (Wassoodetv J.) A. I. B, 


therefore possible to say that there was 
devolution of specific interest by operation 
of law. It may be noted that in 59 Cal 
297® the Court approved of the view ex. 
pressed in 27 Bom L R 1109.® There the 
appellant, who was the assignee of property 
with all arrears of rent, made an applica. 
tion to be permitted to execute, under 
O. 21, R. 16, a decree passed subsequent to 
the assignment, in respect of some arrears 
of rent, in a suit by her assignor, and it 
was held that she was not entitled to apply 
for execution, not being a transferee by 
operation of law, 

Mr. Desai has suggested on behalf of the 
respondent that the question of widening 
the application of the expression "by opera¬ 
tion of law” was not considered in the 
cases cited against him, and that, having 
regard to the provisions of the Civil Pro¬ 
cedure Code and the fact that the rule is 
not exhaustive, it would be necessary and 
proper to give an extensive and compre. 
hensive meaning to the expression parti, 
cularly in view of the observations in 11 
Bom His argument is that theiather 
in this case, the respondent, became a 
holder of the title to the decrees by force 
of the consent decree passed in the suits 
against the sons, and, as according to law 
such a decree, which is the act of the Court, 
vested the right in the decree in the father 
without more, the latter became a trans¬ 
feree according to law or by operation of 
law. He has relied upon the definition of 
the word "deoree-holder” in Sec. 2 (3) and 
the words "legal representative" in S. 2 (ll) 
Civil P. C. His argument is that although 
the term " decree-holder" does not include 
a transferee, yet, when an order is made in 
his favour by the Court upon enquiry into 
his title, it is within the power of the Court 
to recognize him as a transferee and permit 
him to execute the decree, particularly 
when the question of the deoree.bolder’s 
legal representative for the purpose of Sec. 
47 of the said Code has to be determined 
by the Court itself. It is further urged that 
the expression " transfer by operation of 
law" is a genus of which "an assignee in 
writing" is a species, for, the provisions pf 
Sec. 146 of the Code are wide enough to 
enable any person claiming under a decree- 
holder in law to apply in execution and 
the right is not restricted. That is so, pro- 
ceeds the argument, because transfer "by 

8. Pcabashinee Debi v. Basiklal Banerji, (1932) 
19 A I R Oal 439=137 I C 867=59 Cal 297. 


operation of law" covers all kinds of trans¬ 
fers private and through Court. 

Now the obvious difficulty in accepting 
that reasoning for the purpose of permit¬ 
ting every representative of a decree-holder 
to execute a decree lies in the special pro- 
visions of Rule 16 of O. 21. The general 
provisions, in my opinion, cannot be invok- 
ed for overcoming the difficulty. If the 
argument is carried to its logical conclu- 
sion, it would be possible to say, by reason 
of the provisions of the Specific Relief Act, 
particularly S. 3 and S. 5, Cls. (b) and (o), 
read with S. 54, that every act of the Court 
manifested by its decree declaring title in 
the subject-matter of another decree in 
favour of the decree-holder and every pri¬ 
vate transfer of a decree, which in law has 
the effect of vesting the decree in the 
transferee, is a transfer by operation of 
law. Now the Legislature has in the rule 
made a distinction in procedure between a 
transfer by assignment in writing and a 
transfer by operation of law, and if the 
latter expression was intended to convey 
every possible kind of transfer, it would be 
unnecessary and superfluous to create that 
distinction. The expression "assignee in 
writing" could not obviously be regarded, 
having regard to the position of the two 
expressions, as illustrative of the supposed 
general term comprised in the expression 
"by operation of law," and I feel having 
regard to the language used that the speci- 
fic import of the two expressions remains 
unaffected by their connexion with one 
another in R. 16. If it were permissible to 
obtain a clue to the intention of the Legis¬ 
lature in the use of the expression by refer- 
ence to the law of transfer, for R. 16 deals 
essentially with transfers of decrees and 
therefore the subject-matter thereof, it 
would be useful to refer to S. 2 (d), T. P. 
Act. There the expression, "transfer by 
operation of law" is used in contra.distinc- 
tion to the words by, or in execution of, 
a decree or order of a Court of competent 
jurisdiction.” The transfers "by operation 
of law" are obviously intended to be con.! 
fined to testamentary and intestate succes-' 
sion, forfeiture insolvency and the like. It 
is true that the rule as to the exposition of, 
one Act by the language of another might 
be properly applied to different statutes in 
pari materia though made at different 
times. But where, as here, the Acts deal with 
similar subject namely transfer although 
not for the identical purpose, I think it 
would not be improper to refer to thel 
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difference observed by the Legislatnre in 
jthe nse of similar expressions. It could also 
be supposed that Legislature was aware of 
the interpretation put on those words by 
the Courts and the Privy Council in 2 Cal 
327^ and from the fact that it retained the 
words in the enactment of 1908 it must 
be assumed that it has accepted and not 
overruled the judicial interpretation given 
to those words. 

I do not think therefore that it is pos> 
sible to regard a decree, such as we have 
jhere, declaring the title of a party to a de. 
;oree passed previously, as sufficient to effect 
ja transfer by operation of law of the right 
!to execute the decree within the meaning of 
IR. 16 of Ot 21. I am inclined with respect 
to accept as correct the view which was 
expressed in the two oases referred to, 
namely 27 Bora L R 1109® and 59 Cal 
297.® I am also of the opinion that a decree 
declaring title to the money obtained under 
another decree does not ipso facto consti. 
tute an assignment, and that at best it 
creates a right to obtain an assignment of 
the decree for the purpose of realization of 
the debt to which the title is conferred. 
Therefore I would hold that a person like 
the respondent, who upon our interprets, 
tion of his decree was entitled to obtain an 
assignment of a decree already obtained or 
the monies recoverable thereunder is not a 
transferee by operation of law. Conse¬ 
quently, it seems to me that the lower 
Court was wrong in holding that the res. 
pondent was a transferee by operation of 
law. 

The alternative argument of the res. 
pondent is that if he were not a transferee 
by operation of law at least he is a trans¬ 
feree by assignment in writing. There I 
think he is on firmer ground. There is in 
this case a joint application by the holders 
of the decrees and the present applicant to 
the Court wherein it is unequivocally stated 
that the former have no objection to sur- 
render all their rights to the claimant, the 
plaintiff in the case and that the Court 
should confirm that arrangement by a decree 
declaring his title to the monies claimable 
under their decrees. If such a writing were 
tendered and the Court’s sanction obtained, 
it seems to me that it is difficult to resist 
the inference that in effect that writing is 
an assignment. There is no provision in 
law prescribing a particular form for such 
’ an assignment. The rule itself merely re. 
quires a written assignment and it does not 
specify the form which it should take. In 
1989 B/29 & 30 
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view of the provisions of that rule and its 
object, it seems that some written autho. 
rity proceeding from the transferor of the 
decree is sufilciont for the Court to take 
action on the application of the transferee. 
Therefore as it is possible to construe the 
agreement in writing which requests the 
Court to pass a decree in terms thereof, as 
an intention to convey and transfer the 
decree, we are prepared to regard it as an 
assignment in writing for the purpose of 
R. 16. In that connexion I would refer to 
the case in A I R 1936 Mad 543.® With 
respect I agree with the following observa¬ 
tions made therein (p. 545) : 

Anything in writing which transfers a decree 
and clearly shows that the Intention was to assign 
the decree is sufficient and what is required is an 
assignment in substance which is in writing. 

Consequently, it is possible to hold that 
the respondent is the assignee in writing of 
the decrees in question and therefore enti¬ 
tled to apply in and proceed with execution. 
On that account, the Court will have to 
conform to the form of procedure laid down 
by R. 16. The rule insists on the issue of 
notices to the transferor and the judgment- 
debtors. The latter are on the record, and 
are aware of the application, but no formal 
notice seems to have been given to the 
transferors the original decree-holders. 
That was the obvious result of the inter¬ 
pretation put by the lower Court upon the 
provisions of R. 16 of 0. 21. Now that we 
hold that that Court is wrong in that 
interpretation, we think this case should 
be sent down for conforming to the form 
prescribed by R. 16 before proceeding fur¬ 
ther with the application. In the meantime 
it will be necessary to continue the attach¬ 
ment. In view of the above, these appeals 
must be dismissed. Having regard to the 
fact that the appellants fail in substance, 
they must pay their own as well as the 
respondent’s costs of these appeals. 

Sen J.—I agree. 

n.s./r.k. Appeals dismissed. 

9. Periakatha Nadar v. Mahallngam, (1936) 23 
AIR Mad 543=166 I 0 932=71 M L J 161. 
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(a) Conlracl—Teji mandi — Pakka adaCiya— 
Duty of — Pakka adatiya entering into teji 
mandi contract on behalf of up-country coneti- 
tuent is not bound, without further instructions 
from constituent, to exercise option on his be> 
half on due date and to enter into requisite 
cross contract, in absence of course of dealing 
between parties to that effect. 

In the case of a teji mandi contract entered into 
by a pakka adatiya in Bombay on behalf of an up 
country constituent, the pakka adatiya is not 
bound, without further instructions from the con¬ 
stituent to exercise an option in a manner bene¬ 
ficial to the constituent, on his behalf, on the due 
date and is not bound without any specific instruc¬ 
tions to enter into the requisite cross contracts. 
It is, of course, open to the constituent to provide 
in bis original contract that the option shall be 
exercised on his behalf on the due date by the 
agent, or he can, before the due date arrives, in¬ 
struct agent, either generally in relation to all 
outstanding transactions, or in relation to a'parti¬ 
cular transaction, to exercise option and enter into 
the requisite cross contract, but in absence of an 
express agreement, custom or course of dealing be¬ 
tween the parties to that effect, there cannot be 
implied in every contract an obligation on the 
agent, without any further instructions to exercise 
the option on the due date and carry the transac¬ 
tion through on behalf of his client. [P 227 0 1] 

(b) Contract-~Teji mandi contracts—Nature 
of teji mandi transactions explained fPer Rang- 
nekar J.) 

In the case of a teji mandi contract, the contract 
is merely between two parties as principals, in the 
first instance, and the contract is that one patty 
tells other that he wants to buy the right to declare 
himself either a purchaser or a seller, as the case 
may be, on due date of the particular vaida, and the 
other party agrees to sell him that right for a pre¬ 
mium on a rate, which Is fixed not by the so called 
agent nor by the constituent but fix^ generally in 
the market by a third patty with whom the agent 
also enters into a nazrana or an option contract to 
recover the first contract of nazrana between him¬ 
self and his constituent. It is the third party, 
with whom the agent enters into a corresponding 
option contract, who fixes the rate. That rate, 
which is called the price of the unit, is then given 
to the original constituent, and the nazrana so 
arrived at is stated to him, and then he pays the 
nazrana or is liable to pay it to his agent. There¬ 
fore, the contract, in the first instance, is a simple 
contract to buy the right of exercising an option, 
and nothing more. If therefore nothing further 
happens, then the constituent merely forfeits the 
nazrana which he has paid or which he is liable to 
pay to his agent, and that is all. If however either 
on the due date or before the constituent exercises 
the right, which he has bought, by stating to the 
agent that he is going to be either a seller or a 
buyer, according to tendency of the market, then a 
resulting transaction of either sale or purchase of 
the goods according to the rate in the market 
would come into existence and it may be that at 
that stage the position between the parties would 
be that of principal and agent. But it cannot be 
held that at any earlier stage the relation between 
the parties is that of principal and agent and that 
the latter is bound to exercise the election on be¬ 
half of bis constituent- It is the right and the 
duty of the constituent to exercise the option, and 


it is only then, that the adatiya would come to 
know, if he has to give or take delivery of the 
goods as the case may be. It is open to the con¬ 
stituent, once he declares his option to enter into 
corresponding transaction of sale or purchase, or to- 
square up and close the transaction against any 
subsisting ordinary forward contract, in whiok 
case the difierences are paid or received as the case 
may be. Of course, in this respect, parties may 
enter into any agreement, and then the agent 
would be bound to carry it out and exercise the 
option in the best way possible in the interests of 
his principal, or there may be an implied agree- 
ment in that behalf. Short of that, on principle, 
a commission agent is not bound to exercise the 
election and become either the seller or the buyer 
of certain goods or commodities on the sahi day, 
if the market is in favour of his constituent, auto¬ 
matically, without any Instructions from the 
latter in that behalf, In absence of an express 
agreement or custom to that effect, or a course of 
dealing between the parties giving rise to an infer¬ 
ence that there was an implied agreement to that 
effect. Merely because in the fonr or five transac¬ 
tions the pakka adatiya bad exercised the opinion- 
on behalf of bis constituent and in his interests, 
without any instructions from the latter, would. 
not show that there is an implied term in the 
teji mandi agreement between the parties that the 
former is bound to exercise that option in every 
case. A commission agent is not bound to put 
through a forward transaction even though a teji 
mandi contract between him and his constituent 
is then outstanding, nor is the commission agent 
bound to put through a forward transaction merely 
because an option transaction is outstanding : 
AIR 1932 Lah 356 ; AI R 1932 Bom 328 and 
AIR 1927 Bom 125, Rel. on. ; 7 Bom L R 57, 
Disling. [P 228 0 1; P 230 0 2; P 231 C 1) 

M. C. Setalvad, Advooafce-General, and 
M. V. Desai — for Appellants. 

Purushottam Tricumdas and Sir Jam- 
shed Kanga — for Respondents. 

Beaumont C. J. — This is an appeal 
against a decision of Blackwell J. The 
defendants are pakka adatiyas carrying on 
business in Bombay and the plaintiffs are 
npoonntry constituents. The facts so far as 
material to the present appeal can be stated 
very briefly. The transactions between the 
parties began in Jane 1935. On 2nd De¬ 
cember 1935, the plaintiffs wrote to the 
defendants instructing them to apply a 
donble option in respect of ten bars of 
silver for Posh settlement, and on 6tb De- 
cember the defendants wired to the plain¬ 
tiffs saying that they bad applied nazrana, 
i. e. double option on ten bars at a pre¬ 
mium of Be. 1-4-0 at the rate of Bs. GS-S-O" 
Posh. Subsequently, the defendants denied 
that they were bound by that telegram and 
said that it was sent by mistake; but that 
case was abandoned in the course of the 
trial* It is therefore established that the * 
plaintiffs bought from the defendants teji 
mandi or double option on ten bars of silver 
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at the rate of Bs. 65-3.0 for Posh settle¬ 
ment, and the aahi day, or day on which 
the option had to be exercised, was 8th 
January 1936. It is clear that until the 
plaintiffs exercised the option on the due 
date, the only contract which they had was 
a contract that they should be entitled to 
declare themselves either sellers or buyers 
on the due date, and there was no contract 
until the exercise of that option as to the 
selling or buying of the silver. It is common 
ground between the parties that in a case 
of a teji mandi transaction the constituent 
must exercise the option and declare him. 
self either a seller or a buyer. In this case, 
as the rate had heavily fallen by 8th 
January, it was obviously in the plaintiffs’ 
interest to declare themselves sellers, and 
the agent would then have to put through 
a contract of purchase with the person who 
had given the option—and in this case the 
defendants being pakka adatiyas they could 
sell the option themselves, and enter into 
the requisite contract of purchase. 

The first point argued on the appeal is 
that under the original contract for the 
sale of this option the defendants as brokers 
or pakka adatiyas were bound without any 
further instructions from the constituents 
to exercise the option on their behalf in the 
manner most in their interest having re- 
gard to the market, rate on the sahi day 
and that they were farther bound, without 
any specific instructions, to enter into the 
requisite cross-contract. No authority for 
that proposition has been cited. These con- 
tracts are very common in the Bombay 
market, and I think it would be dangerous 
at this date to imply terms in such con- 
jtracts. It is of course open to the constitu- 
ent to provide in his original contract that 
the option shall be exercised on his behalf 
on the due date by the agent, or be can, 
before the due date arrives, instruct the 
agent, either generally in relation to all 
outstanding transactions, or in relation to 
a particular transaction, to exercise the 
option and enter into the requisite cross. 
iContract. But I am not prepared to hold 
ithat there must be implied in every con. 
^traot for the grant of a teji mandi an obli. 
Ration on the agent without any further 
jinstructions to exercise the option and 
carry the transaction through on behalf of 
his client. 

That question was not decided by the 
learned Judge. He dealt with the matter 
on an alternative basis which he allowed 
the plaintiffs to raise by an amendment of 
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the plaint in the course of the trial. That 
alternative basis was this. On 18th Decem¬ 
ber 1935, the plaintiffs wired to the defen¬ 
dants to buy ten bars of silver for the Posh 
settlement. As the rate of silver had fallen 
heavily since the option of 6th December 
was entered into, probably this contract of 
purchase would be in the nature of a hedg¬ 
ing contract which could be set-off against 
the contract for sale which would arise 
under the option. But, of course, the posi. 
tion was uncertain on 18th December, be¬ 
cause the market might have risen again 
before 8th January 1936, and the contract 
under the option might have been for pur. 
chase so that an intermediate contract for 
purchase might have been an additional 
contract of purchase. But as matters stood 
on 18th December, this could be regarded 
as probably in the nature of a hedging con¬ 
tract. However, the pakka adatiyas refused 
to accept this order, and they did not carry 
out the instructions of 18th December. 
They were at that time contending that 
the contract of 6th December was not 
binding. 

Now it is said that there was a course 
of dealing between the parties which com- 
polled the pakka adatiyas to accept this 
order of 18th December 1935, and haying 
accepted it, to exercise the option of ‘6tb 
December on the due date, viz. 8th January 
1936, and thereupon to set-off against each 
other the contract, which would result 
under the option, and the contract of 18th 
December. The learned Judge held that 
that was the course of dealing between the 
parties, and that the agents were bound to 
accept the order of 18th December, but 
1 am unable to agree with him in that con¬ 
clusion. Evidence was given of five previous 
transactions which took place during the 
preceding months in which there was a teji 
mandi or double option open, and during 
the period in which it was so open, instruc¬ 
tions were given by the constituents to 
the agents to enter into forward contracts 
similar in character to that which would 
have resulted from accepting the instruc¬ 
tions of 18th December. The agents did 
enter into forward contracts in those cases, 
and on the due dates they did, in fact, 
exercise the option on behalf of their clients 
without any further instructions and made 
the necessary adjustments between the con¬ 
tracts. It seems to me that the highest the 
obligations of the defendants can be put 
from the coarse of dealing between the 
parties as established by the evidence is 
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that where there is an option open and 
the defendants accept instruotiona to put 
through a forward contract, they are then 
bound to carry the matter through on the 
due date. But there is. in my opinion, no 
justification for holding that the dealings 
between the parties compelled the defen- 
dants to accept an order for a forward 
contract merely because an option was out¬ 
standing. Prima facie, an agent may accept 
or refuse business which is offered to him. 
The fact that he has accepted business on 
five previous occasions cannot involve him 
in law in an obligation to accept fresh 
business in future. In my opinion, it is not 
established that the agents in this case were 
bound to accept the order of 18th Decem¬ 
ber 1935, and as they did not accept it, and 
as admittedly no instructions were given to 
them as to the exercise of the option of 6th 
December, and as in my view there was no 
implied obligation on them to exercise the 
option for their client without instructions, 
I think the claim of the plaintiffs in respect 
of silver arising under the contract of 6th 
December fails. 

There were also cotton transactions be¬ 
tween the parties, and it appears from the 
plaint that at the relevant date there were 
outstanding a teji mandi contract in respect 
of fifty bales and two mandi contracts, i. e. 
single option contracts, in respect of three- 
hundred bales each, i. e. six hundred bales 
in all, and on 30th March 1936, the plain¬ 
tiffs sent a telegram to the agents asking 
them to make the best bargain by settling 
all their May-Broach transactions such as 
double options, mandies purchases of 25th, 
26th and 28th February by selling or pur¬ 
chasing. It is argued on behalf of the plain¬ 
tiffs that that telegram amounts to express 
instructions to the agents to exercise the 
necessary options and enter into the requi¬ 
site cross-contracts. But I do not think 
that the telegram does amount to that 
because the purchases of 25th, 26th and 
28th February referred to were orders for 
forward business which had not been car¬ 
ried out by the agents. So that exactly the 
same question arises in relation to them 
as arose in relation to the order of 18th 
December with regard to silver, and I think 
it is not established that the agents were 
bound to enter into these forward contracts. 
In the result therefore the appeal succeeds. 

Rangnekar J. — The respondents are 
upcountry merchants. The appellants carry 
on business in Bombay as pakka adatiyas 
and as such bad entered into certain silver 


and cotton transactions with the respon- 
dents. The suit, out of which this appeal 
arises, was brought by the respondents to 
recover two sums of money alleged to be 
due to them in respect of these transactions, 
which were in the nature of what are 
called teji mandi transactions. 

The dealings between the parties com. 
menced in June 1935, and about November 
1935, a sum of Rs. 600 odd was admittedly 
due by the respondents to the appellants 
in respect of earlier transactions, and there 
Vas an outstanding ordinary forward con¬ 
tract in silver of 14th November 1935. On 
2nd December 1935, the respondents sent 
a letter to the appellants asking them to 
apply a double option on ten bars of silver 
for the Posh vaida at a premium of about 
Be. 1-4-0. On 6tb December, the appellants 
sent a telegram informing the respondents 
that they bad applied nazrana, that is 
premium, on ten bars of silver for the Posh 
vaida at Re. 1-4-0 on the rate of Rupees 
65-3.0. On the next day, the appellants 
sent another telegram informing 'the res¬ 
pondents that they had applied nazrana on 
ten bars of silver for the Posh vaida at a 
premium of Be. 1.3-6 on the rate of Rupees 
65-4-0. On the same day, the appellants 
confirmed one of these telegrams by their 
letter of that date and also sent a contract. 
There is no dispute ahput this latter trans- 
action between the parties. On 9th Decern- 
ber 1935, correspondence ensued between 
the parties, in the course of which the 
appellants alleged that the first telegram of 
6th December was sent to the respondents 
by mistake and that no such transaction 
was entered into by them. The respondents 
repudiated these allegations and contended 
that they had instructed the appellants to 
enter into the transaction and that the 
appellants had in fact carried it out. It is 
common ground that this particular trans¬ 
action was not put through. In the suit 
however the appellants maintained that 
the first telegram was sent by mistake, 
but at the hearing, after some evidence was 
led, the appellants gave up that contention 
and accepted the position that the transac¬ 
tion, referred to in their telegram of 6th 
December, was binding on them. So that, 
the question arises as to what were the 
rights and liabilities of the parties with 
regard to this teji mandi transaction of 6th 
December. On 18th December, the respon¬ 
dents sent a telegram to the appellants 
asking them to buy ten bars of silver for 
the Posh vaida, in default of which they 
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intimated that they would hold the appel¬ 
lants responsible for the consequences at 
the rate prevailing on that day. The sahi 
day in respect of the teji mandi transactions 
of December 1935, was 8th January 1936, 
and the due date of delivery commenced 
on 12th January and went on till 17th 
January 1936. 

The respondent’s case, at the hearing, 
was that if the rate on the sahi day was 
in their favour, they were entitled auto¬ 
matically to the benefit of it. although 
they had not in fact declared themselves 
to be either the seller or the purchaser as 
the case may be ; in other words, it was 
the duty of the appellants as their agents 
to exercise the option on their behalf, 
without any instructions from the respon¬ 
dents in that behalf and to declare that 
the appellants had become purchasers on 
the sahi day as the rate had fallen to 
Rs. 52, and on that footing the appellants 
were accountable to them. In the course 
of the hearing, after the respondents had 
closed their case and a witness on behalf 
of the appellants was being cross-examined, 
an application was made by the respon¬ 
dents to the learned Judge for leave to 
amend the plaint. The application was 
opposed by the appellants but granted by 
the learned Judge, and the respondents 
were allowed to amend their plaint. 

By the amendment the respondents al¬ 
leged that in pursuance of the course of 
dealings between the parties the appellants 
exercised the option and closed the result¬ 
ing transaction by a corresponding sale 
or purchase, as the case may be, without 
any instructions from the respondents in 
that behalf. They further alleged that the 
course of dealings was that, if instructed by 
them, the appellants had to put through 
on behalf of the respondents a forward 
transaction for the sale or purchase for 
the corresponding settlement of the like 
quantity and to set it off, without any in¬ 
structions in that behalf from the respon¬ 
dents, against the transaction resulting 
from the exercise of the option by the 
appellants on the sahi day. A similar course 
of dealings was put forward in the case of 
a mandi or a teji transaction, and a refer, 
ence was made to the telegram of 18th 
December 1935, of which till then no men. 
tion had been made either in the plaint or 
in the evidence of the witness on behalf of 
the respondents. On this footing the res. 
pendents claimed a sum of Rs. 1386-4.0 
and put in amended particulars showing 


how the sum was arrived at. In the alter, 
native, they chiimed the sum which they 
had originally claimed, namely the sum of 
Es. 3311-4-0, as the result of these two 
transactions—one of 6th December and the 
other of 18th December. 

The appellants ploaded that they were 
nob bound to exercise any option on behalf 
of the respondents and that no instructions 
had been given by the respondents in that 
respect as to the teji mandi transaction of 
6th December. They further denied the 
alleged course of dealings by their amended 
written statement and contended that in 
no event were they liable to put through 
an intervening transaction like the one 
referred to in the telegram of 18th Decem¬ 
ber 1935. Blackwell J. held that there was 
a course of dealings between the parties 
which raised an implied agreement between 
the parties to the effect that the appellants 
were bound, as the agents of the respon¬ 
dents, to exercise the option on the sahi 
day in a manner which would be to the 
benefit of their constituents, the respon. 
dents, and as they had failed to do so they 
were liable in damages on the footing of 
the difference between the unit price in the 
teji mandi contract and the rate prevailing 
on the day on which the appellants ought 
to have put through the intervening trans- 
aotion of 18th December. 

The main question therefore which arises 
in this case is : whether there was such a 
course of dealings between the parties as 
would give rise to an implied agreement 
between them to the effect that the appel. 
lants as pakka adatiyas were bound, with¬ 
out any instructions from the respondents, 
to exercise the option on the sahi day, even 
though the latter had made no election or 
given no instructions in that behalf to 
them. The other question, which arises 
is : whether, when there is an outstanding 
teji mandi transaction and the constituent 
thereafter, but before the sahi day, instructs 
his agent to put through a forward trans¬ 
action of sale or purchase, obviously with 
the intention of protecting himself against 
the fluctuations of the market, the latter is 
hound to carry out the instructions in that 
respect and put through the transaction in 
the market. This is the position with 
regard to the silver transactions. 

With regard to the cotton transactions, 
the position is that on Ist February 1936, 
there were outstanding one mandi transac¬ 
tion of flfty bales and two mandi transac- 
tions of three hundred bales each. As to 
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these the respondents’ case "was that on 
25th. 26bh and 28th February they instruc¬ 
ted the appellants to enter into cross- 
contracts, and on 30th March 1936, which 
was the sahi day in respect of the cotton 
transactions, they sent a telegram to the 
appellants asking them to settle all the 
outstanding transactions, including single 
option transactions as well as forward 
transactions, as instructed in the telegrams 
of 25bh, 26th and 28th February. The 
position with regard to the cotton transac- 
tions is, as far as I can see, exactly the 
same as the position with regard to the 
silver transactions. There also are inter¬ 
vening transactions, and the questions, 
which arise in regard to the silver transac. 
tions, necessarily arise in regard to the 
cotton transactions. 

I think the result of this case must de- 
pend upon the view which is to be taken 
on the facts of the case in the light of the 
principles which are applicable to teji 
mandi transactions and the position be. 
tween an upcountry merchant and his 
pakka adatiya in Bombay in regard to such 
transactions. It is therefore necessary to 
understand the real nature of a teji mandi 
transaction. That has been explained in a 
good many cases in this Court; but, per¬ 
haps, the best exposition of the nature of 
a teji mandi transaction is that which is 
given by Broadway J. in A I R 1932 Lah 
356,^ and I cannot resist the temptation of 
quoting the very words of that learned 
Judge, as I think the answers to the ques¬ 
tions, which arise in this case, are to be 
found in the observations of the learned 
Judge with regard to the true scope and 
nature of a teji mandi transaction and the 
relation between a pakka adatiya and his 
constituent. The observations of the learn, 
ed Judge at pages 357-358 are as follows: 

It was said that these contracts were exactly the 
same as teji-mandi contracts which were dealt 
with in A I R 1922 Bom 408=68 I 0 481=47 
Bom 263,2 where it was held that such contracts 
were not necessarily wagering ones. The plaintiff 
In his cross-examination described these contracts 
in the following words : 

*A msD comes to me and asks for such a coo* 
tract of gold for a month or two hence. We inquire 
the rate of nazrana current at that time. The rate 
usually varies from As. 8 to Rs. 2 per tola. At 
that rate we strike a bargain for that man with 
some other person. We pay the latter nazrana at 
the ascertained rate. He then fixes the rate. This 

1. Pirthi Singh v. Matu Ram, (1992) 19 A I B 

Lab 366=138 I 0 241=13 Lah 766 = 33 

P L R 450. 

2. Manilal Dharamsl v. Allibhai Chagla, (1922) 9 

AIR Bom 408=68 I G 481=47 Bom 26S. 


means that he on the due date would be liable at 
our option either to supply or to accept the speci¬ 
fied quantity of gold at the specified rate whatever 
be the market rate. The option will be with us 
whether to compel him to accept or to compel him 
to supply the gold, irrespective of the market rate. 
We would exercise this option against that third 
person in accordance with our dealer’s Instruc- 
tions.’ 

It would appear that what happens in a con* 
tract of this nature is that one party pays a pre¬ 
mium to the other party thus acquiring an option 
to buy or to sell, as he decides, a certain quantity 
of gold at a certain rate on a certain date. Either 
on or some date prior to that date the purchaser 
decides whether be will buy or sell. According to 
his decision, communicated to bis broker, the bro¬ 
ker enters into a contract with some third person 
in order to meet the situation. On the due date 
the parties can either take or give delivery of the 
stipulated quantity of gold or settle on the differ¬ 
ence. 

This, fehen, being the true nature of a 
teji mandi transaction, I find it difficult to 
accept the argument of the learned counsel 
on behalf of the respondents that a con¬ 
tract of sale or purchase comes into exis¬ 
tence the moment a teji mandi contract is 
entered into or, at any rate, automatically 
comes into existence when the sahi day 
arrives and the rate is ascertained, or that 
it is the agent’s duty to exercise the option 
on behalf of the principal. It seems to mel 
that when there is a teji mandi contract,' 
the contract is merely between two parties 
as principals, in the first instance, and the 
contract is that one party tells the otherl 
that he wants to buy the right to declare 
himself either a purchaser or a seller, as 
the case may be, on the due date of the; 
particular vaida, and the other party agrees 
to sell him that right for a premium on a 
rate, which is fixed not by the so-called 
agent nor by the constituent but fixed 
generally in the market by a third party 
with whom the agent also enters into a 
nazrana or an option contract to cover the 
first contract of nazrana between himself 
and bis constituent. It is the third party,' 
with whom the agent enters into a corres-j 
ponding option contract, who fixes the rate.j 
That rate, which is called the price of the 
unit, is then given to the original constitu- 
ent, and the nazrana so arrived at is stated 
to him, and then he pays the nazrana or is 
liable to pay it to his agent. Therefore the 
contract, in the first instance, is a simple 
contract to buy the right of exercising an 
option, and nothing more. If therefore 
nothing farther happens, then the con-j 
stituent merely forfeits the nazrana which 
he has paid or which he is liable to pay to, 
his agent, and that is all. 
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If however, either on the due date or 
before, the constituent exercises the right, 
which he has bought, by stating to the 
agent that he is going to be either a seller 
or a buyer according to the tendency of the 
market, then a resulting transaction of 
either sale or purchase of the goods accord, 
ing to the rate in the market would come 
into existence, and it may be that at that 
stage the position between the parties 
would be that of principal and agent. But 
it is difficult to hold that at any earlier 
stage the relation between the parties is 
that of principal and agent and that the 
latter is bound to exercise the election on 
behalf of his constituent. It seems to me 
that, on principle, it is the right and the 
duty of the constituent to exercise the 
option, and it is only then that the adatiya 
would come to know if ho has to give or 
take delivery of the goods as the case may 
be. It is open to the constituent, once he 
declares his option to enter into a corres¬ 
ponding transaction of sale or purchase, or 
to square up and close the transaction 
against any subsisting ordinary forward 
contract, in which case the differences are 
paid or received as the case may be. Of 
course, in this respect, parties may enter 
into any agreement, and then the agent 
would be bound to carry it out and exercise 
the option in the best way possible in the 
interests of his principal, or, as contended 
in this case, there may be an implied 
agreement in that behalf. Short of that, on 
principle, it seems to me difficult to accept 
the contention that a commission agent is 
bound to exercise the election and become 
either the seller or the buyer of certain 
goods or commodities on the sahi day, if 
the market is in favour of his constituent, 
automatically, without any instructions 
from the latter in that behalf. In this liti¬ 
gation the case of an express agreement 
was given up. No custom was set up, and 
therefore the only question is whether the 
evidence establishes the case that there 
was an implied agreement between the 
parties, having regard to the course of 
dealings under which the appellants were 
bound to exercise the option and account 
to the respondents on the footing that the 
latter had become sellers. 

Now, what was the course of dealings 
•between the parties ? The course of dealings 
between the parties was that in the month 
of June and between June 1935 and 
•January 1936, there were only four or five 
transactions. In my opinion, it would be 
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dangerous to hold that, because in foui' or 
five transactions the pakka adatiyas had 
exercised the option on behalf of their 
constituents and in their interests without 
any instructions from the latter, therefore 
a term must bo implied in the teji mandi 
agreement between the parties that the 
former are bound to exercise that option 
in every case, apart from the fact, as 
pointed out by the Advocate-General, that 
in every one of these four or five transac¬ 
tions there always was an intervening sub¬ 
sisting forward transaction between the 
parties. 

I am therefore unable to accept Sir 
Jamshedjl Kanga’s argument that on the 
sahi day the relation between the parties 
was that of a vendor and purchaser. It is 
therefore unnecessary to consider the fur¬ 
ther argument that the claim made by the 
respondents was on the footing of a claim 
by a vendor against his purchaser. It was 
argued by the Advocate-General that, as¬ 
suming that the relation between the par- 
ties was that of a vendor and a purchaser, 
the respondents had not alleged in the 
plaint that they were ready and willing to 
carry out their contract. To this, it was 
replied that as the contract was repudiated 
by the appellants, it was not necessary to 
aver the readiness and willingness on the 
part of the respondents. It is unnecessary, 
in my opinion, to examine these contentions. 

The learned counsel for the respondents 
has further argued that even supposing the 
appellants were not, as a rule, bound to 
exercise the option on behalf of the respon¬ 
dents, they were bound to do so in this 
particular case, because of the intervening 
transaction of 18th December. I have yet 
to come across an authority which imposes 
an obligation on a pakka adatiya in Bombay 
to carry out any order which is sent to 
him by an upcouutry constituent without 
anything more. If that were so, all that 
would be necessary for an upcountry mer¬ 
chant is to send a wire to a pakka adatiya 
in Bombay and hold him liable if he did 
not act upon it. The obligation will arise 
and the relationship between the parties 
as that of principal and agent will come 
into force only if the pakka adatiya chooses 
to accept the order and carries out the 
instructions. But, until then, it is difficult 
to hold that, merely because instructions 
in this case were sent by the respondents 
to the appellants on 18th December there¬ 
fore the appellants were bound to carry 
out the instructions. No authority for this 
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proposition is forthcoming. The case in 7 
Bom L R 57,^ which was relied upon, some¬ 
what faintly, in the trial Court and seems 
to have been accepted by the learned 
Judge, has nothing to do with the question 
which arises in this case. That was the 
case of an ordinary forward transaction, 
and all that was held in that case was 
that if there is a forward transaction out¬ 
standing, and the constituent instructs his 
agent to put through a cross.transaction in 
order to set off one against the other on 
the due date, the latter is bound to put it 
through, unless he can show that there 
were circumstances under which he was 
not bound to ;do so, such as. for instance, 
he could not have done so without loss or 
profit to him. That, of course, is no autho- 
rity for the contention advanced in this 
case, which is a case of outstanding option, 
contracts and instructions for a forward 
contract before the due date. 

This is the view which I took in a some, 
what similar case, 34 Bom L R 709.* It 
may be that my observations in that case 
were, as the learned counsel for the respon¬ 
dent stated, based upon the facts in that 
case. But, after having carefully considered 
the somewhat elaborate argument address, 
ed to us on this part of the case, I see no 
reason why I should depart from the view 
which I took in that case. In my opinion, 
a commission agent is not bound to put 
through a forward transaction, even though 
a teji mandi transaction between him and 
his constituent is then outstanding. I have 
also said in that decision that he is entitled 
to demand margin, and I have referred to 
the case in 7 Bom L R 57^ as an authority 
for that proposition. It is true that that 
authority does not expressly lay down that 
proposition, but a careful perusal of the 
evidence in that case and the judgment of 
both Chandavarkar J., and of Sir Lawrence 
Jenkins J., seems to show that that right is 
inherent in a commission agent. But all 
doubts on that point are now set at rest by 
a decision of Sir Amberson Marten in 29 
Bom L R 147,® where it is distinctly laid 
down that a pakka adatiya is always enti¬ 
tled to demand margin before entering into 
any new or covering transaction on behalf 
of his constituent. The relationship between 
a seller and a purchaser of a double option 

3. Kanji v. Bhagvandas, (1904) 7 Bom L B 57. 

4. Sakatbhai v. Bamniklal, (1932) 19 A I B Bom 

328=138 I 0 244=34 Bom L B 709. 

5. Devehi v. Bbikamcband, (1927) 14 A I B Bozn 

126=100 I C 993=29 Bom L B 147. 


has been above adverted to. Until the exer¬ 
cise of the option either on the due date or 
before it, the relation is that between prin- 
cipal and principal. Until A chooses to con¬ 
stitute himself as agent for B, A is not bound 
by any order given by B. A pakka adatiya 
in Bombay is, as the cases show, in a much 
stronger position. Even if a transaction has 
been put through by a pakka adatiya on 
behalf of his upcountry constituent, he is not 
bound to put through another, unless margin 
is paid to him. Of course, if such an incident 
or obligation is implicit in the pakki adat 
system as attaching thereto by the custom 
of the trade, then the position may be dif¬ 
ferent. I am not aware of any such custom, 
and what little evidence there was before 
me in 34 Bom L R 709^ was against it. In 
any case, no such custom is pleaded in this 
case. It is difficult therefore to hold that 
the appellants were bound to act upon the 
telegram of I8th December merely because 
there was then outstanding a teji mandi 
transaction between them and the respon- 
dents. Of course, as I have pointed out, the 
position would be different if there is an 
intervening subsisting contract between the 
parties, as to which different considerations 
apply and different results may follow. 

Apart from anything else, it is difficult 
to accept the respondents* case based on the 
amendment of the plaint. They first say 
there that there was an implied agree¬ 
ment under which the appellants exercised 
the option on their behalf without any 
instructions from them. Then they say 
that in the meantime if so instructed the 
appellants put through on their behalf a 
transaction for sale or purchase for the cor. 
responding settlement of the like quantity 
and set it off — again without instructions 
—against a transaction resulting from the 
exercise of the option, and they therefore 
contend that the appellants ought to have 
put through the transaction mentioned in 
telegram of 18th December 1935. But how 
can the appellants assume that the respon¬ 
dents would be either sellers or buyers on 
8th January 1936? Until the option is 
exercised, and there is a resulting transac- 
tion, how can profit or loss be ascertained ? 
The respondents wanted the appellants by 
their telegram to purchase forward and tc 
set it off against their liability which in 
fact according to the rate on 8th January 
1936, arose on that day. But nohody on 
18th December 1935 could say what the 
rate would be on the sahi day, or whether 
the rate would be in favour of or against 


1939 


Baldeosahai V. Badhakishan ( ItcLnQneka.r JJ 


the reepondents, and how could then the 
appellants, unless they ohose to do so, 
enter into a forward contract of purchase 
on 18th December? For these reasons, I 
am respectfully unable to agree with my 
brother Blackwell J. that the respondents 
were entitled to succeed on the claim 
regarding the silver transactions. 

The position in regard to the cotton 
transactions, as I have said, is similar to 
that in regard to silver transactions. There 
the case of the respondents was that three 
mandi transactions—one of fifty bales and 
the other two of three hundred bales each 
—were outstanding at the end of December, 
1935. In the middle of January, 1936, the 
appellants called upon the respondents to 
send them the amount which was due by 
them up to that date in respect of the trans¬ 
actions already put through. They followed 
it up by their telegram of Ist February 
1936 and intimated that in default they 
would settle these outstanding transactions 
in cotton. To that a reply was sent by the 
respondents stating that somebody on their 
behalf was going to Bombay to attend to 
this matter. But, as the man did not arrive 
by the date by which he was expected, the 
appellants sent another telegram calling 
upon the respondents to send the amount 
and intimated that otherwise they would 
settle the outstanding transactions. The 
respondents’ man arrived in Bombay, and, 
instead of paying the amount to the appel¬ 
lants, promptly went to a solicitor and got 
him to write a letter on 5th February 
1936 contending that the transactions could 
not be closed, as alleged by the appellants, 
and that they must be kept outstanding. 
The appellants replied that the transactions 
were already closed and they were not 
bound to do anything more in the matter. 
It is true that at the hearing the appellants 
gave up this case and admitted that the 
transactions were not closed. The position 
therefore is that by the end of February 
these mandi transactions of six hundred 
bales odd were outstanding, and the ques¬ 
tion is: what exactly were the rights of 
the appellants against the respondents in 
respect of these outstanding transactions? 
After this correspondence, the respondents, 
treating the contracts on the footing that 
they were outstanding and had not been 
closed, sent telegrams—one on 25th Febru¬ 
ary, another on 26th February and a third 
on 28th February—asking the appellants 
to enter into forward transactions against 
these outstanding transactions. The appel¬ 
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lants declined to do so, and thereupon, on 
30th March 1936 , which, as I have said, 
was the sahi day for the cotton transac¬ 
tions, they sent a telegram asking the 
appellants to settle the mandi transactions 
as well as the new transactions for which 
instructions had been given on 25th, 26th 
and 28th February in the best manner pos¬ 
sible either by selling or by purchasing, 
and they intimated that in default the 
appellants would be held responsible. The 
question therefore is : whether the appel¬ 
lants were responsible for carrying out 
these transactions, and as these transac¬ 
tions were not pub through, whether tho 
claim of the plaintiffs for Es. 4000 odd is- 
substantiated, as has been held by Blacks 
well J. 

It is true that at one time the contention 
of the appellants in regard to these cotton 
transactions was that they were not bound 
to carry out these transactions, as the res¬ 
pondents had made default in payment of 
the deposit and premium due to them in 
respect of the outstanding mandi transac¬ 
tions. That defence however was given up. 
The question therefore seems to me, first, a 
question of law, and, secondly, whether an 
implied agreement can be raised from the 
course of dealings between the parties. 
Here, again, no authority is cited for ’the^ 
proposition that a commission agent is 
bound to put through a forward transac¬ 
tion, merely because an option transaction 
is outstanding; and what I have said with 
regard to the silver transactions applies 
with equal force to this part of the argu¬ 
ment on behalf of the respondents. 

Neither on 30bh March, which was the 
sahi day, nor before it the respondents gave- 
any instructions to the appellants about 
the exercise of option or themselves exer¬ 
cised the option. That being so, the appel. 
lants were not, for the reasons given whilst 
discussing the silver transactions, bound to 
exercise any option on their behalf. If tho 
respondents failed to give instructions de¬ 
claring themselves either buyers or sellers- 
according to the state of the market, the 
appellants were not bound to do anything. 
That is the evidence of Ghasiram on behalf 
of the appellants, and there is no evidence 
to the contrary. Then, again, the claim on 
this part of the case is on the footing of the 
difference between the contract rates and 
the rates prevailing in the market on 25tb, 
26th and 28th February, and it is clearly 
unsustainable on any assumption. Gbasi- 
ram’s evidence is that if the respondents- 
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failed to declare themselves either a buyer 
or a seller, the appellants were not bound 
to do anything, because if the appellants 
declared the respondents a seller and the 
market went up, there would be loss. He 

further stated as follows : 

Supposing the defendants purchase to*day on 
behalf of a constituent a double option for a parti¬ 
cular vaida and before the date for exercise of that 
option that constituent tells the defendants to pur¬ 
chase against the option, the defendants are not 
hound to carry out those instructions. 

The reason why according to me, the defendants 
would not be bound to accept those instructions is 
that the date for the exercise of the option is yet 
to come, and if the market went up the liability 
of the constituent would be increased and he would 
have to declare himself a purchaser under the 
option as well as having instructed us to purchase 
against it. 

There was no evidence to the contrary. 
The position was that towards the end of 
February 1936, these mandi transactions 
were outstanding. Then the respondents 
by the three telegrams of 25th, 26th and 
28th February asked the appellants to put 
through three purchase transactions against 
the outstanding mandi transactions. That 
is all. No option was exercised, and for the 
reasons given, whilst dealing with the silver 
transactions, it is difficult to hold that the 
appellants were bound to put through the 
three orders contained in the three tele, 
grams. There were no subsisting interven¬ 
ing transactions between the parties on 
30th March 1936, and therefore there was 
nothing to settle. If the appellants chose 
to carry out the three new purchases, that 
was another matter, but it was their option 
to do so or not, and short of any evidence 
as to custom, of which there is none in the 
case, it is difficult to hold that they were 
tinder any legal liability to act on the tele, 
gram of the 30th, nor am I able to see any 
evidence of any course of dealings between 
the parties raising an implied agreement 
by which they were bound to do so. That 
being so, I think the appeal must be 
-allowed. 

r.m./r.k. Appeal allowed. 
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Second Appeal No. 849 of 1933, Decided 
on Ist December 1937, from decision of Dist. 
Judge, Surat, in Appeal No. 36 of 1931. 


State (Bangnehar J.) A* !• 

(a) Bombay Land Revenue Code (5 of 1879), 
Ss. 132 and 133—Sanad offered, if not proper, 
holder is not liable to pay survey fee — Nor it 
he liable to pay penalty unless public notice 
provided by S. 132 is given. 

The survey-fee is payable by the holder of a 
property in the city in which survey is introduced 
within six months from date of the public notice 
given by the Collector, and if default is committed 
by such holder, that is to say, the survey-fees are 
not paid within six months from the date of the 
public notice, then the Collector Is authorized to 
levy a penalty not exceeding one rupee for each 
sanad. The payment of the survey-fees and me 
grant of a sanad are concurrent conditions. On 
the payment of the survey-fees he is entitled to a 
proper sanad. If the sanad was not a proper sanad 
i. e. if it was not in the form of Sch. H annexed 
to the Code be is not liable to pay survey-fee. Nor 
is he liable to pay any penalty unless a public 

notice is given as provided by S. 182. 

® ^ [P 236 Cl, 21 

(b) Bombay Land Revenue Code (S of 1879), 
Si. 132 and 133—Burden to prove compliance 
with every condition is on Government. 

The burden to prove that the requirements of 
law were complied with is clearly on the Govern¬ 
ment. It is for them to prove that every condition 
precedent to the levy of the survey-fee and penalty 
was fully complied with. [P 286 0 2] 

(c) Bombay Land Revenue Code (5 of 1879), 
Ss. 132 and 133—Sanads not proper — Addi¬ 
tion of unautbenticated correction slips would 
not cure defect. 

If the sanads issued are not proper the addition 
of the correction slips which are not authenticated 
would not cure the defect in the sanads. The 
sanads are valuable documents and evidence of 
title and it is at least conceivable that some years 
hence a question as to the authenticity of the cor¬ 
rection slips may arise. There is no reason why 
the title of the people should be left c 2) 

(d) Bombay Land Revenue Code (5 of 1879), 
Ss. 132 and 133—Sanad should give boundaries 
and full dimensions of plot or building. 

It is the duty of Government, having regard to 
the form of Sob. H, Land Revenue Code, to issue 
sanads describing not merely the plot or building 
in qu68tioD, bot also descrlbiug the property inlly 
by its boundaries and its full dimensions, and 
Government cannot levy an extra charge of four 
annas without carrying out a duty which the law 
casts upon them. [P 236 C 2| P 237 C 1) 

G. N. Thakor and C. S. Trivedi for 
H. M. Choksi — for Appellant. 

B. G. Rao, Aasfe. Govt. Pleader — 

for Respondent. 

Ran^nekar J. — The position in this 
second appeal seems to me to be extremely 
simple. The facts are as follows: In the 
year 1918, Government decided that a new 
survey should be introduced in the city of 
Surat (Resolution No. 7607, dated 23nd 
July 1918.) Accordingly proceedings under 
the Land Revenue Code for that purpose 
were taken. It appears that the survey was 
completed and sanads were prepared to be 
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granted to the holders of the properties in 
the city in lieu of their old sanads. The 
plaintiff who is the holder of many proper, 
ties in the oity alleged that the survey was 
-not properly introduced, so far as at least 
he was concerned and that the sanads were 
not the proper sanads to which he was 
entitled under the Land Revenue Code. 
Accordingly, he appealed to the Collector 
from the orders of the City Survey OfiBcer, 
and proceedings in this connexion ulti. 
mately went to Government. In the mean, 
while, however, he received a notice from 
the City Survey Officer calling upon him 
to pay the survey.fees and take away his 
sanads. His case heing that the sanads 
were not in proper form inasmuch as they 
altered the tenure which he was entitled 
to, he refused to pay any fees and take 
away the sanads offered to him by the City 
Survey OfiBcer. It appears however that in 
consequence of the notice to which I have 
referred, the plaintiff paid Bs. 82.3.0 under 
protest. This sum included a sum of Bs. 21 
a.s penalty for the default committed by 
the plaintiff in not paying the survey.fees 
and take away his sanads under S. 133, 
Land Revenue Code. 

It appears from the record that some 
petitions were also submitted to Govern, 
ment by influential persons complaining 
about the procedure adopted by the Survey 
Officer and in particular about the new 
form in which the new sanads wdre issued. 
Whilst these proceedings were pending, the 
plaintiff, to be on the safe side, gave a 
notice as required by the Civil P. C., S. 80, 
to the Secretary of State for India in 
Council and followed it up by filing a suit 
on 3rd December 1926, out of which this 
appeal arises. While the suit was pending, 
as the result of the steps taken by way 
of representations made by the plaintiff 
and other influential persons. Government 
issued a notification on 6th January 1927, 
hy which they admitted that it was never 
intended by them to affect in any manner 
the title of the holders of properties in the 
city or to alter their tenures. Thereafter 
some correspondence went on between the 
Collector and the pleader for the plaintiff 
in which the latter was asked hy the former 
as to whether in view of this notification 
iiis client was prepared to withdraw the 
suit. The plaintiff refused to withdraw the 
fluit. Then on 27th March 1928, Govern, 
ment issued another notification by their 
resolution No. 7792/24 by which they stated 
that it was not necessary to issue fresh 


Bombay 235 

sanads but that it would bo sufficient if 
correction slips amending the new sanads 
were attached to them so as to preserve 
the original riglits of property holders, and 
they directed that this be done and the 
sanads should bo amended by means of 
correction slips. 

The suit came on for hearing before the 
Joint First Class Subordinate Judge at 
Surat. The learned Judge accepted the 
contention of the plaintiff and by his decree 
directed that the defendant should enter, 
at plaintiff’s instance, measurements in all 
the sanads of the plaintiff free of charge, 
that the sanads in Court should be handed 
over to the plaintiff, that the defendant do 
refund to the plaintiff Rs. 19 for penalty 
and Rs. 2 for notice charges and that the 
defendant do pay the plaintiff’s costs and 
bear his own. The defendant appealed bo 
the District Court of Surat and the learned 
Judge of that Court varied the decree made 
by the trial Court by declaring that the 
plaintiff was entitled to have his proprie. 
tary rights confirmed in the sanads in 
accordance with the orders laid down by 
Government in their resolution, Govern¬ 
ment Resolution, Revenue Department. 
No. 7792, dated 6th January 1927, and 
deleting from the decree made by the trial 
Court the order directing the defendant to 
enter the measurements in the sanads free 
of charge, the return of the sanads to the 
plaintiff and the refund of Rupees 21 for 
penalty and notice charges. He ordered the 
respondent to pay the appellant’s costs. It 
is from this judgment that this second 
appeal has been brought. 

Having regard to the facts to which 
I have referred, it is clear that the learned 
District Judge accepted the contention of 
the plaintiff that the sanad which was 
issued to him was not a proper sanad in 
accordance with the provisions of the Land 
Revenue Code. That being so, the only 
question which survives is whether the 
plaintiff is entitled to a refund of the sum 
of Rs. 82.3.0 which he paid to Government 
under protest or any part of it. As pointed 
out above, the trial Court considered that 
the plaintiff was not liable in any event to 
pay the penalty and notice charges amount, 
ing to Rs. 21. But for some reasons, which 
do not seem to be sound, he held that the 
plaintiff was not entitled to a refund of the 
survey.fees less penalty charges. The Dis. 
triot Judge on the other hand thought that 
the plaintiff bad properly paid the sum of 
Bs. 82.3.0 including the penalty and notice 
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charges. In our opinion none of the views 
ig corrects. The position seems to me to be 
simple. S. 132, Land Revenue Code, directs 
that when a survey is introduced in any 
city, every owner is liable to the payment 
of a survey.fee to be assessed by the Col- 
lector under such rules as may be pres, 
cribed in this behalf from time to time by 
Government, provided that the said fee 
shall in no case exceed ten rupees for each 
building sit© or any portion thereof held 
separately. Then the Section provides that 
the survey.fee shall be payable within six 
months from the date of a public notice to 
be given in this behalf by the Collector 
after the completion of the survey of the 
site of the city or of such part thereof as 
the notice shall refer to. Sec. 133 provides 
that every holder of a building site as 
aforesaid shall be entitled, after payment 
of the said survey-fee, to receive from the 
Collector without extra charge one or more 
sanads, in the form of Sch. H, or to the like 
effect, specifying by plan and description 
the extent and conditions of his holding : 
Provided that if such holder do not apply 
for such sanad or sanads at the time of 
payment of the survey.fee or thereafter 
within six months from the date of the 
public notice issued by the Collector under 
the last preceding Section, the Collector 
may require him to pay an additional fee 
not exceeding one rupee for each sanad. 

It is clear therefore from this provision 
that the survey.fee is payable by the 
holder of a property in the city in which 
survey is introduced within six months 
from the date of the public notice given by 
the Collector, and if default is committed 
by such holder, that is to say, the survey- 
fees are not paid within six months from 
'the date of the public notice, then the 
Collector is authorized to levy a penalty 
not exceeding Re. 1 for each sanad. The 
payment of the survey-fees and the grant 
of a sanad seem prima facie to be concur, 
rent conditions. On the facts, therefore, 
ithe plaintiff was not liable to pay the sur. 
vey.fee as the sanad which was offered to 
ihim was not in the form of Sch. H annex, 
ed to the Code, nor was he liable to pay 
lany penalty. The Assistant Government 
Pleader argues that the survey-fees are 
payable under S. 132. But the Section re¬ 
quires public notice to be given and then 
only time will begin to run. There is no 
evidence here that any public notice as 
required by Sec. 132 was given. All that 
happened was that a notice to the plaintiff 


was given but that is not what S. 132 con¬ 
templates, and unless a public notice is 
given as provided by S. 132, it is diflScult 
to see how the Collector would be entitled 
to levy penalty under S. 133. Then it is 
clear that on the payment by the holder of 
the survey-fees he is entitled to a proper 
sanad. Ex hypothesi in this case the sanad 
was not a proper sanad. That is not only 
held by both the Courts, but it is admitted 
by Government as the resolution to which 
I have referred clearly proves. That being 
so, in my opinion, the suit was justified and 
the plaintiff was entitled to obtain a refund 
of the whole sum of Rs. 82-3.0. 

It is argued by the learned Assistant 
Government Pleader that the plaintiff 
never complained that the public notice 
required by S. 132 was not given. But that 
contention seems to me to be untenable in 
view of the cross.examination of the surve. 
yor in the case. Apart from that it seems! 
to me on the facts of this case, that thej 
burden to prove that the requirements ofj 
law were complied with was clearly on the 
Government. It was for them to prove 
that every condition precedent to the levy 
of the survey-fee and penalty was fully 
complied with. Then it is argued that 
Government did ultimately direct the issue 
of proper sanads inasmuch as they directed 
that correction slips should be annexed to 
the sanad granted. Apart from the fact that 
this was after the suit was instituted, I do 
not think that the addition of the correo- 
tion slips which were not authenticated 
would cure the defect in the sanads. Thoi 
sanads are valuable documents and evi- 
dence of title and it is at least conceivable 
that some years hence a question as to thOj 
authenticity of the correction slips may; 
arise. There is no reason why the title of 
these people should be left in this state of 
obscurity. 

The appellant has taken another point, 
and that is that Government should be 
directed to include measurements of the 
properties in the sanad as they were inclu¬ 
ded in the original sanads, and the sanads 
which were offered to him after the intro¬ 
duction of the survey hardly complied with 
that requirement. His argument is that 
Sch. H clearly contemplates that the pro¬ 
perty should be fully described by its 
measurements, description and in other 
respects, and sanads given to him hardly 
comply with it. That contention has consi-' 
derable force in it. It seems to me that it! 
is the duty of Government, having regard 
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i;o the form of Soh. H, Land Revenue Code. 
Ito issue sanads desoribing not merely the 
plot or building in question, but also des. 
oribing the property fully by its'boundaries 
and its full dimensions, and it is difficult 
■to see how Government can levy an extra 
charge of four annas without carrying out 
a duty which the law casts upon them. 
But it seems to me that the question whe. 
ther we should in this case direct Govern, 
ment to comply with Soh. H, does not 
arise. The sanads are now returned to 
Government and it is the duty of Govern, 
ment to issue proper sanads, and there is 
no doubt that they will, having regard to 
the observations which we have made, 
issue proper sanads under the Land Heve. 
nue Code and in conformity with Sch. H. 
'We 'are therefore unable to hold that this 
question arises in this suit and that any 
specific directions should be given to Gov- 
ernment in that behalf. 

In the result, therefore, the appeal is 
allowed and the decree of the lower Appel, 
late Court set aside. There will be a decla. 
ration that the plaintiff is entitled to pro¬ 
per sanads declaring the proprietary rights 
of the plaintiff in accordance with the pro¬ 
visions of the Land Revenue Code and in 
terms of Sch. H of the Code. There will 
also be a decree in the plaintiff’s favour for 
Rs. 82-3.0 with costs throughout. Interest 
on judgment at six per cent. 

N. J. Wadia J«—I agree. 

d.s./b.k. ■ Appeal allowed. 
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Wassoodew and Sen JJ. 

BJialchandra Dattatraya Bubane — 

Defendant — Appellant. 

V. 

Chanbasappa Mallappa Warad — 

Plaintiff — Respondent. 

First Appeal No. 279 of 1936, Decided 
on 8th November 1938, from decision of 
First Class Sub.Judge, Sholapur, in C. S. 
No. 2276 of 1933. 

(a) Limitation Act (1908), St. 19 and 20— 
Mortgage executed in 1907—Mortgagor dying 
in 1908 and mortgagee in January 1911—Mort¬ 
gagee'* ton born in 1909, attaining majority on 
10th October 1930 and filing mortgage suit on 
9lh October 1933—-Payment towards mortgage 
debt in 1916 and 1920—Estate of mortgagor's 
son managed by Court of Wards during 1909 
Md 1913~During suit Collector’s clerk produc¬ 
ing record of Court of Wards—Record consist¬ 
ing of Collector's letter to plaintiff's father 
dated 22nd December 1910, statement by 
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manager of estate to Collector dated 12th May 
1911 and letter by Collector to Commissioner 
dated 9tb June 1911—During course of suit 
Collector claiming privilege for record under 
Ss. 124 and 123, Evidence Act—Parties how¬ 
ever allowed to take certified copies thereof— 
Privilege held could not be claimed—Manager's 
statement dated 12tb May 1911 whether ac¬ 
knowledgment under S. 19—Collector's letter 
of 9th June 1911 held amounted to acknowledg¬ 
ment and saved limitation. 

A mortgage was executed by dofondant's father 
in favour of plaintiff’s father on 22nd July 1007. 
Defendant’s father died in 1908. Plaintiff waa 
born on 10th October 1909. Plaintiff's father died 
on 19th January 1911. Plaintiff attained majority 
on 10th October 1980 and filed suit on 9th October 
1933. Payments towards the mortgage debt were 
made in 1916 and 1920 but they were not made 
towards interest as such nor did they appear in the 
handwriting of the person making them. After the 
issues in the suit were framed, a clerk In the Col¬ 
lector's office, on summons, produced the record of 
the Court of Wards pertaining to the defendant’s 
property which was under the superintendence of 
the Court of Wards during the years 1909 and 
1913. Among other papers, the record consisted of; 
(1) report by the manager (appointed under the 
Court of Wards Act) of the defendant’s estate, to 
the Collector dated 18th October 1910, regarding 
defendant’s debts, (2) letter from the Collector to 
the plaintiff's father dated 22nd October 1910 refer¬ 
ring to the mortgage deed and asking whether ha 
was prepared to take eight annas in a rupee of the 
mortgage debt in full satisfaction of the claim, (3) 
A statement prepared by the manager of defen¬ 
dant’s estate dated 12th May 1911 addressed to the 
Collector giving names of creditors of the defendant 
together with debts due to them and the amounts 
of interest calcnlatcd and due up to that date. The 
suit mortgage debt was specified therein with 
principal and interest shown under the heading of 
amount of debt, and (4) report by Collector to 
Commissioner dated 9th June 1911 based on the 
statement of the manager dated 12th May 1911. 
During the course of the suit the Collector inform¬ 
ed the Court that the record was confidential. He 
thus claimed privilege and requested the Court to 
decide the matter and return the record. The 
Court did not take notice of it and allowed the 
parties to take certified copies of the papers in the 
record including the above-mentioned documents. 
A question as to privilege of these documents and 
limitation of the suit having arisen : 

Held CPer Wassoodew J.) that the claim to the 
privilege was not warranted : first, because the 
documents referred to were not communications in 
official confidence or of a political character. They 
were really routine papers relating to the manage¬ 
ment of a private estate in charge of the Court of 
Wards; secondly because the Collector did not base 
his claim on the ground that public interests 
would suffer by the disclosure of the record ; and, 
thirdly, because no privilege was claimed when the 
documents were produced and inspected by the 
parties. 

Held CPer Sen J.) that although Collector 
claimed privilege, his letter to the Court nowhere 
showed whether he had applied his mind to the 
question whether pablio interest would suffer by 
disclosure of the record nor did it appear probable 
that public interest would have suffered by the 
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disclosure or publication of any of the documents, 
nor could it be said that the provision of S. 123, 
Evidence Act, applied for neither of the documents 
related to any afiairs of the State and hence pri¬ 
vilege could not be claimed in respect of those 
documents: AIR 1922 All 37, Di&ting. 

[P 245 C 2] 

Held further that the payments made by the 
defendant in the years 1916 and 1920 did not save 
limitation either under S. 19 or S. 20 : A J B 1926 
Bom 423 and AIR 1938 Bom 467, Bel. on. 

[P 241 C 2] 

Held also that the Collector’s letter totheplain- 
tiff’s father dated 22nd October 1910 did not 
extend the period of limitation in favour of the 
plaintiff, as it was addressed to the plaintiff’s 
father during the latter’s lifetime. 

Held (1) f'Per Sen J.) that as the manager who 
made the statement dated 12th May 1911 was 
duly authorized agent within the meaning ofS._19 
and as the statement satisfied all the other require¬ 
ments of S. 19 it amounted to an acknowledgment 
and saved limitation. (2) fPer Wassoodeio J.) that 
although the statement of the manager dated 12th 
May 1911 constituted an acknowledgment it could 
not be accepted as such for the purposes of S. 19. 

Held that the Collector’s letter to the Commis¬ 
sioner dated 9th June 1911 mentioning the defen¬ 
dant’s debts due on the suit mortgage also amoun¬ 
ted to acknowledgment. Therefore the suit filed 
within three years of the plaintiff’sattaining majo¬ 
rity was in time : A I R 1934 Bom 186, Disling ; 
10 Bom 71, Hot foil.] 10 Bom L B 385 and 35 
Bom 383, Bel. on. CP 244 C 2] 

(b) Limitation Act (1908), S. 19—Acknow- 
lodgment made in document not addressed to 

anybody. _ ^ ..v u 

An acknowledgment made in a document though 

not addressed to any person is a valid acknowledg¬ 
ment : 33 Cal 1047 (F C) and 37 Bom 326 (P C), 
Poll. tP 248 C 1] 

2r* (c) Evidence Act (1872), Ss. 123, 124 and 
162 — Scope of — Documents referring to 
matters of State — Communication made to 
public officer in official confidence—When and 
how privilege can bo claimed—Procedure and 
power of Court—Officer must prove confiden¬ 
tial character of communication—Test^ for de¬ 
termining whether privilege can be claimed. 

Section 162 makes it obligatory on the witness to 
produce the documents called upon by the Court, 
and he has no right to determine whether the 
document shall be produced. At the time he pro¬ 
duces it according to the exigency of the summons, 
it is for the witness to claim the privilege. It is 
the duty of the Court then to determine whether 
the document shall be admitted and exhibited. 
This Section as well as Sec. 123 protects the dis¬ 
covery of documents referring to matters of State. 
That is based on the general rule that no pe^on 
can be compelled to give evidence of matters which 
are State secrets including communications be- 
tween public officers in the discharge of their pub* 
lie duties. The Section makes no difference between 
a private witness called upon to produce private 
documents and a public officer summoned to pro¬ 
duce public record. In that respect, S. 124 is more 
particular and lays down the r^e of public policy, 
and the limits within which the production can be 
withheld, that is the character and quality of the 
privilege. The qu^tion that arises nnder S. 124 is 
whether the communication in question was m^e 
to the publio officer in official confidence. That ia 
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the condition precedent to the claim, and the ques¬ 
tion is primarily to be decided by the Court before 
whom the privilege is claimed. As to when and 
how the privilege should be claimed, there is nO' 
clear-cut rule of procedure. But it is sufficiently 
clear that it should be claimed at the earliest op¬ 
portunity by the public officer concerned when in 
reply to the summons he produces the documentin' 
his control or charge. It is futile to claim the pri¬ 
vilege at a very late stage when there has already 
been a disclosure of the document given in charge 
of the Court. There is no rule of law requiring in 
terms that the public officer should state the ex¬ 
clusionary facts in the affidavit. Perhaps, there is 
a difference in procedure and the Court may call 
for an affidavit or a statement on oath in Court in 
a case where the public officer or the Government 
whom he represents is a party and they are called 
upon to make a general discovery of the documents 
in their possession. The Court’s powers are un¬ 
trammeled by rigid rules in the matter of laying 
down the procedure which is most suitable to exi¬ 
gencies of each case. In India those powers exist 
but within the limitation stated in Sec. 124 under 
which it is essential for the Court to inquire into 
the nature of the document and ascertain whether 
the first requirement of the Section Is satisfied. 
The safeguarding of State policy is left entirely by 
the Indian Legislature to the care of the publio 
officer if he can satisfy the Court that the docu¬ 
ments refer to matters of State or that they are 
communications made in official confidence. The 
only circumstance which the Government or pub¬ 
lio officer need prove is the confidential character of 
the communication. He is the sole judge to decide 
on the question of public policy. But, it is essential 
to bear in mind the cardinal fact that privilege 
does not attach to a document merely because it is 
a State or official document. The foundation of tbo 
olaim rests on the consequences of disclosure of a 
communication made in official confidence whose 
publication the officer to whom it ia made consi¬ 
ders contrary to the publio interests. A communi¬ 
cation in official confidence requiring protection 
under 8.124 must be such as to necessarily involve 
the wilful confiding of secrets with a view to avoid 
publicity by reason of the official position of the 
person in whom trust is reposed, under an express 
or implied compromise of secrecy. The test must 
be whether the disclosure would result in betrayal 
of the person confiding by the publication of the 
communication having regard to the nature there¬ 
of. The prerogative right therefore has to be dis¬ 
tinguished from the evidence showing how it arises 
in a particular case. 8.162 merely lays down broad 
principles of State policy and protects State and 
official documents from disclosure in Courts: Eng- 
lish and Indian case law referred. [P 246 C 1,2; 

P 247 C 1, 2]’ 

(d) Bombay Court of Wards Act (1 of 1905), 
S. 20—Mere appointment of manager of estate 
does not clothe him with power to pass valid 
acknowledgment of liability—Court must deter¬ 
mine whether he possessed such power ex¬ 
pressly or by implication. 

The mere appointment of a manager of an estate 
of a ward ipso facto does not clothe him with the 
power to pass an acknowledgment of liability on 
behalf of his principal or the ward. The proviaione 
of sub-s. (1) of S. 21, Limitation Act, do not imply 
but expressly require proof that an agent for man¬ 
agement appointed by the lawful guardian or com¬ 
mittee or manager is duly authoriied to sign. 


1939 Bhalchandra V. Chanbasappa /J Bombay 239 


acknowledgments. It would be dangerous to as¬ 
sume that clerks or managers employed by Court 
oi Wards or legal guardians should be presumed to 
possess plenary powers including the power to bind 
their principal and the latter’s wards by acknow¬ 
ledgments of debts unless they are specially selec¬ 
ted for the purpose. Therefore, unless the Court is 
satisfied that an agent or manager of an estate has 
been duly authorized to sign acknowledgments, it 
would be slow to accept every act of the manager 
constituting an aoknowledgment as sufficient for 
the purpose of extending time under Sec. 19, Limi¬ 
tation Act. It is true that the manager appointed 
by the Court of Wards under S. 20 furnishes secu¬ 
rity for the due management of the estate. But it 
is not always possible to assume that the manage¬ 
ment involves the duty to act independently of bis 
employer in the matter of acknowledgment of 
debts. The Court therefore must determine on the 
evidence whether the manager possessed those 
powers expressly or by implication : 17 Bom 612 
and AIR 1914 All 98, Ref. CP248 C 2; P2490 1] 

Y. G. Gokhale and P. N. Shende — 

for Appellant. 

G. N. Thakor and K. V. Joshi — 

for Respondent. 

Sen J. — The appellant was the defen¬ 
dant in a suit based on a mortgage bond 
dated 22nd July 1907, for Es. 3450 taken 
from bis father by the father of the plain- 
tiff-respondent. The suit was filed on 9th 
October 1933. In order to show that the 
suit was within time, which was the 
principal question at issue in the trial 
Court and the only one in this appeal, the 
plaintiff has relied on the following circum¬ 
stances: His father died on 19th January 
1911, and he was born on 10th October 
1909, the defendant's father having died 
about 1908. The amount of the bond was 
repayable within one year. Therefore limi. 
tation began to run in the plaintiff’s father’s 
lifetime. If therefore the plaintiff could 
show that limitation got a fresh start dur- 
ing his minority and after his father's 
death, the period of limitation would be 
extended up to the expiry of three years 
from -the date of his attaining majority, 
that is up to 10th October 1933, and the 
suit would be in time. In order to show 
this the plaintiff alleged in his plaint that 
on Narsingirji Manufacturing Co. Ltd., 
having filed a darkhast against the defen. 
dant in 1916, the latter's property was to 
be brought to sale, Narsingirji Manufactur. 
ing Co. Ltd., being the prior mortgagees of 
the property in suit, and the plaintiff 
received summons from the executing 
Court as the mortgagee of the same pro¬ 
perty. 

The plaintiff alleged that thereupon an 
agreement took place between the defen¬ 
dant’s mother and guardian Laxmibai and 


the trustees of the plaintiff’s estate to tho 
effect that tho defendant’s guardian was to 
pay to the plaintiff Rs. 1000 in part pay. 
mont of the mortgage and the plaintiff was 
to relinquish bis right over the shop of tho 
defendant, which was one of the two pro. 
parties mortgaged, and recover the balance 
of the mortgage amount from the other 
property mortgaged, which was a bunga¬ 
low. He also alleged that such payment 
was made on 14th November 191G, and 
that the defendant’s guardian intimated 
the agreement as well as the payment to 
the executing Court and the plaintiff's 
trustees also gave an intimation to the same 
effect to the said Court. The plaintiff fur¬ 
ther alleged that on 9th December 1920, 
the defendant again paid a sum of Bs. 500 
to him, and be contended that the agree- 
ment as well as the two payments extended 
the period of limitation under Ss. 19 and 
20, Limitation Act. The defendant's writ¬ 
ten statement was filed on IStb Jxily 1934. 
Therein be denied that any agreement as 
alleged took place between his mother and 
the plaintiff’s trustees. He denied the right 
of his mother to enter into such an agree¬ 
ment and also denied the plaintiff’s allega¬ 
tion as to payments made on his behalf and 
intimation given to the executing Court ; 
and he alleged satisfaction of the mortgage 
debt. 

Issues were raised on 3rd August 1934. 
On 27th March 1935, a clerk from the 
Collector’s office produced a record of the 
Court of Wards pertaining to the defen¬ 
dant’s property, the said property having 
been under the superintendence of the 
Court of Wards from October 1909 till 
1913. On 24th July 1935, the plaintiff, 
having looked into this record, applied to 
be allowed to add a fresh ground showing 
that his claim was in time. This ground 
was to the effect that while the defendant’s 
estate was under the control of the Court 
of Wards, on 12bh May 1911, or there¬ 
about the said Court acknowledged that a 
debt of Es. 3450 plus interest of Rupees 
779-9.4 was due to the plaintiff, this state, 
ment being signed by Irappa Narsappa 
MamadpalLi, manager of .the estate or agent 
of the Court of Wards, on behalf of the 
defendant. The defendant objected to the 
fresh amendment and contended that the 
statement in question not being dated and 
no person having been mentioned therein 
as the person to whom it had been addres¬ 
sed and it not being known in what capa¬ 
city Mamadpalli signed or prepared this 
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atatemenb, the statement ■which, besides, 
was a confidential document could not be 
admitted in evidence ; but his contentions 
were overruled and the amendment was 
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allowed by the trial Court. 

On 23rd August 1935, the CoUector 
wrote to the Court pointing out that the 
whole file which had been sent by him was 
of the nature of a confidential record and 
claimed privilege and asked the Court to 
decide the question under S. 162, Evidence 
Act. The trial Court does not however 
appear to have paid any heed to this letter 
and the statement in question was exhi¬ 
bited as Ex. 123 on 28th July 1936. On 
29th June 1935, the CoUector asked for the 
return of the record. This also was un¬ 
heeded by the Court and the Court allowed 
the parties to take copies of the necessary 
documents out of the file. Besides Ex. 123, 
a letter from the Collector to the plaintiff s 
father, dated 22nd December 1910, refer¬ 
ring to his mortgage deed and asking whe¬ 
ther he was willing to accept eight annas 
in the rupee in full satisfaction of his claim, 
a report from Irappa Narsappa Mamad- 
palli to the Collector dated 18th October 
1910, regarding the defendant’s debts and 
a report made by the Collector to the 
Commissioner on 9th June 1911, on the 
same subject were exhibited as Exs. 90, 
121 and 124 respectively. Before the 
amendment of the plaint, nine issues had 
been raised of which two are relevant to 

the present appeal, viz. 6 (a): 

Does the plaintiff prove the agreement between 
bis guardian and the defendant’s guardian mother 
as alleged in para. 4 of the plaint ? 


and 7, 

Does the plaintiff prove that the defendant’s 
actual and legal guardian paid the two sums of 
Rs. 1000 and Rs. 600 and that by the effect of the 
payment the plaintiff’s claim is saved from the 
bat of limitation ? 

The findings on both the issues were in 
the affirmative. After the amendment of 

the plaint additional issues were raised, viz.: 

(10) Does the plaintiff prove the statement pur¬ 
porting to be the acknowledgment? (11) Is it bind¬ 
ing on the defendant? (12) Does the defendant 
prove that the statement is inadmissible under 
S. 124, Evidence Act ? (13) What is the date of the 
statement ? and (14) Whether it amounts to 
-acknowledgment saving the bar of limitation ? 

The findings were all in favour of the 
plaintiflf the date of the statement being 
found to be 22nd December 1910. But it is 
to be noticed that in dealing with all these 
additional issues the Court evidently re¬ 
garded Ex. 90, i. 6. the letter of the Collec- 
tor to the plaintiff’s father,- dated 22nd 
December 1910, as the alleged acknowledg¬ 


ment to be considered. In the result the 
trial Court found that the suit was in time 
and decreed the plaintiff’s claim. The main 
arguments urged before us on behalf of the 
appellant are as follows : 

It is contended in the first place that 
there was no intimation by the defendant s 
mother to the executing Court of any agree¬ 
ment or any payment thereunder, that 
even if there was an agreement it was not 
in writing, and that therefore such agree¬ 
ment cannot save limitation under Sec. 19, 
Limitation Act. Secondly, it is contended 
that the payment of Rs. 1000 and Rs. 500 
have not been shown to have been made as 
payments of interest, and it is not the 
plaintiff’s case that these were acknowledg¬ 
ments in the handwriting of, or in a writing 
signed by, the person who made the said 
payments, and that thus these payments, 
even if proved, cannot save limitation under 
S. 20, Limitation Act. It is next contended 
that the amendment allowed by the Court 
to the plaint should not have been allowed 
as it materially altered the plaintiff's case. 
Learned counsel for the appellant has fur¬ 
ther pointed out that whereas the plaintiff 
in the amended part of his plaint, evidently 
based his claim as to acknowledgment on 
Ex. 123, the Court wrongly raised issues 
and arrived at findings based on Ex. 90, 
which is not referred to in the plaint. The 
appellant’s next contention is that even 
supposing that this was permissible and 
that the letter Ex. 90 can be taken as an 
acknowledgment, it would extend the time 
from a date within the lifetime of the 
plaintiff's father and therefore cannot avail 
the plaintiff. As to Ex. 123, it is contended 
that it bears no date and it may have been 
prepared within the lifetime of the plain¬ 
tiff’s father, that it is not addressed to 
anyone and that it appears merely to be a 
note or a memorandum prepared to assist 
in the management of the defendant’s 
estate, and that therefore it cannot be 
regarded as an acknowledgment. The con- 
tention as regards privilege, which was 
raised in the trial Court but was not dis¬ 
cussed by the learned Subordinate Judge is 
again raised before us and it is contended 
that Ex. 123 being a confidential document 
should not have been admitted in evidence 
and that it should be excluded from the 
Court’s consideration. Lastly, it has been 
contended that the statement made in 
Ex. 123 cannot amount to an admission of 
subsisting liability as its basis is the defen¬ 
dant’s father’s dealings with the plaintiff’s 
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'lather in connexion certain satta 

transactions as shown by the plaintiff’s 
■own account books. 

As regards the alleged agreement it was 
admittedly not in writing though it appears 
to have been placed on record in £x. 85, 
the application made on the plaintiffs 
behalf to the executing Court in 1916. The 
plaintiff’s account books show a payment 
of Bs. 1000 by the defendant on 14th Nov¬ 
ember 1916 (Ex. 87), and both, Chanbas- 
appa who was appointed executor by the 
>pluntiff’s father's will, and Mallappa 
Siddappa Gornali, who was the principal 
munim of the plaintiff’s estate, state that 
the trustees of the estate gave up the claim 
to the defendant’s shop which was being 
brought to sale under the darkhast. The 
Court house of Sholapur having been burnt 
in 1930 the plaintiff put in an uncertified 
oopy, £x. 85, of the alleged application 
tnade by Ghanbasappa to the Court in 1916. 
This was stated to have been written by 
the plaintiff's witness Shankar Bhikaji 
^Ex. 97) and to have been found in the 
plaintiff’s record. A comparison however of 
the writing made by this witness in Court 
(Ex. 98) with the writing in Ex. 85 plainly 
-shows that he could not have been the 
writer of the latter. It must therefore be 
held that Ex. 85 is not proved. It is admit¬ 
ted by Mr. Thakor on behalf of the res. 
pondent that there is no evidence that the 
defendant’s mother intimated to the exe¬ 
cuting Court that there had been any 
^reement between her and the trustees of 
the plaintiff's estate or that any amount 
-had been paid by her under such agree¬ 
ment. As however S. 19, Limitation Act, 
requires that an acknowledgment of lia. 
bility shall be made in writing in order to 
extend the period of limitation, and there 
■being admittedly no writing on behalf of 
the defendant showing acknowledgment, 
the evidence as to the actual agreement 
cannot be of any avail to the plaintiff. 
That being so, it is unnecessary to consider 
whether the alleged agreement involving 
the relinquishment of the plaintiff’s right 
in respect of the shop in suit ought to have 
been in writing which should have been 
registered or can be proved: see 611A185.^ 
As regards the payment of the sums of 
-Bs. 1000 and Bs. 500, there are no doubt 
-entries in the plaintiff’s accounts (Ex. 87) 
regarding these sums under the dates 14th 

X. Kampta Singh y. Ghaturbhuj Singh, (1931) 21 
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November 1910 and 9bh December 1920, 
respectively. But the first amount is des. 
cribed in those accounts as "anamat in the 
account of the lu'mcipal sum of Bs. 3450 
of the mortgage clcod,” and as regards the 
second amount it is nob stated in what res¬ 
pect the payment was made. Witness, 
Vithal, who was in defendant’s service 
during the years 1918 to 1920 and who 
says that he might have paid this sum on 
the defendant’s account, does not remember 
on what account he made the payment. 
Besides, the plaintiff’s munim, Mallappa 
Siddappa Gornali, admits that Bs. 500 has 
nob been credited in the plaintiff's vyaj 
(interest) kbata though such a khata was 
maintained. There is besides no evidence 
that the payment of either sum was made 
as payment of interest, and in view of the 
entry regarding Bs. 1000 it is unlikely that 
this sum was paid towards interest. These 
payments therefore though made prior to 
Ist January 1928, not being made as pay- 
ments towards interest, cannot save limita. 
tion under S. 20 : see 28 Bom L R 569* and 
40 Bom L R 968.* Admittedly there is no 
acknowledgment of these payments in thOi 
bandwriting of, or in a writing signed by,' 
the person who made the payments. Thati 
being so, limitation would be saved only if, 
there were an express intimation by the 
debtor, or proof of the existence of circum¬ 
stances showing that the payment was on 
account of interest. 

As regards the amendment of the plaint 
it does not appear to us that the amend, 
ment made any substantial alteration in 
the plaintiff’s case. It merely added a fresh 
ground for showing that the suit was in 
time; and the plaintiff bad no means of 
discovering this ground before the produc¬ 
tion of the record of the Court of Wards. 
The question of allowing the amendment 
must be regarded as separate from the 
question of the admissibility of the evidence 
on which this ground is sought to be 
proved. The trial Court, in our opinion, 
was right in allowing the amendment. As 
regards Ex. 90, it has been admitted by 
Mr. Thakor on behalf of the respondent 
that it cannot extend the period of limita. 
tion as it was addressed to the plaintiff’s 
father during the latter’s lifetime. It is true 
that the trial Court raised issues with res- 
pecb to Ex. 90 and nob with respect to 

2. Hormasji v. Hajrat Yarkhaa, (1926) 13 A 1 B 
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Ex. 123 on -which the amendment of the 
plaint wa 3 based. But Ex. 90 was admitted 
at a date earlier than the date on which 
issues were framed and it does not appear 
that the defendant can be said to have 
been taken by surprise or been prejudiced 
by the form in which the issues regarding 
this document were raised. In any case, as 
it is admitted that Ex. 90 cannot amount 
to an acknowledgment, this point is one 
merely of academic interest. There then 
remains only Ex. 123 to be considered. If 
the plaintiff fails to show that it saves 
limitation, his suit fails. One point urged 
about this document is that it does not 
constitute an admission of subsisting liabi¬ 
lity as the debt arose out of satta trans. 
actions. In Irappa Mamadpalli’s report 
(Ex. 121) he stated that Messrs. Warad 
and Bhavaniram bad had dealings with 
the defendant’s father in connexion with 
sattas of silver and other articles, that the 
amounts they claimed were on account of 
these transactions, and that such claims 
could not have been enforced in Courts of 
justice, but that the deceased had passed 
documents in favour of these gentlemen 
simply with a view to saving himself from 
the ignominy of having to contest the claims 
in Civil Courts. He added further : 

Under these circumstances, it is requested that 
steps may kindly be taken for a private settlement 
of these debts with a view to stop the payment of 
future interest. In case this is not found to be pos¬ 
sible, an attempt may kindly be made to, at least, 
reduce the present rate. 

Learned counsel for the appellant has 
relied in this connexion on 36 Bom L E 
334.* That was a suit for the recovery of 
the amount due on promissory notes and 
the debtor had admitted only the execution 
of those notes but expressly stated that the 
consideration thereof had not been received, 
and it was held that the promissory notes 
did not constitute acknowledgments within 
the meaning of Sec. 19. Limitation Act. In 
the present case however, there was a defi¬ 
nite recommendation as to settlement by 
the manager of the estate and the Collector 
therefore appears to have asked the plain¬ 
tiff by letter (Ex. 90) whether the plaintiff 
would be willing to accept eight annas^ in 
the rupee in full satisfaction of his claim. 
Witness Mallappa Gornali has denied that 
the consideration of the mortgage was any 
amount arising out of the satta dealings. 
If Exs. 90 and 121 are excluded from 
consideration as acknowledgments of the 

4. Chhaganlal v. Bondeibai, (1934) 31 A I RBom 
186=1611 C 376=86 Bom L B 884. 


defendant’s debt, it does not seem possible 
to say, merely because of the remarks 
regarding satta in Ex. 121, that Ex. 123- 
cannot be regarded as an admission of sub¬ 
sisting liability. Ex. 123 purports to be a 
statement giving the names of the defen. 
dant's creditors, the amounts of the debts 
owed to them and the amounts of interest 
due up to 12th May 1911. It is note¬ 
worthy that the heading of col. 2 in the 
statement is given as ** Amount of debt ; 
and the whole statement is signed by 
Irappa Narsappa Mamadpalli. Item 2 in 
this statement concerns the debt due to 
the plaintiff's father, the principal amount 
stated being Hs. 3450, and the amount of 
interest accrued up to 12th May 1911 
being shown as Bs. 779-9-4. 

There is of course no direct evidence that 
it was addressed to anybody in particular. 
It is contended by Mr. Thakor that this 
statement was addressed to the Collector 
and that the Collector’s report to the Com¬ 
missioner (Ex. 122) was based on this 
statement. Learned counsel for the appel¬ 
lant has referred us to a decision in 10 
Bom 71,^ where it was held that an entry 
in a debtor’s own book does not amount to 
an acknowledgment within the meaning of 
S. 19, Limitation Act, unless communicated 
to bis creditor or to some one on his behalf. 
This does not appear to be in conformity 
with Expln. 1 to Sec. 19, which states, 
inter alia, that for the purposes of this 
Section an acknowledgment made is suffi¬ 
cient though it is addressed to a person 
other than the person entitled to the pro¬ 
perty or right in question. It has been held 
in several oases that it is immaterial in. 
what connexion and for what purpose and 
in what form the acknowledgment is made- 
The sole question is whether the writing, 
whatever its immediate purpose or occa¬ 
sion, contains an acknowledgment of the 
liability in dispute: see 10 Bom L B 385® 
and 35 Bom 383.^ For the purposes of 
S. 124, Evidence Act, however communi¬ 
cation has to be made to the public officer 
who considers that the public interest 
suffers by its disclosure. There is no evi¬ 
dence as to when the statement (Ex. 123) 
was prepared except the internal evidence 
of the document itself. It was as serted in 

6, Mahalakshmibai v. The Firm of Nageshwar 

Parshotam, (1886) 10 Bom 71. 
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the amended part of the plaint that the 
acknowledgment was made on 12th May 
1911, or thereabouts, and we find that 
the interest on the amounts shown in the 
statement has been calculated up to this 
date. 

It does not appear likely, as contended 
by Mr. Gokhale, that the statement was 
prepared before this date, for instance, 
during the lifetime of the plaintiff’s father. 
It appears to have been, in our opinion, 
prepared within the subsisting period of 
limitation and after the plaintiff’s father's 
death and it appears to have been addressed 
by Irappa Mamadpalli to the Collector. 
The Collector’s letter (Ex. 122) speaks of 
certain schedules of the debts and liabi. 
lities of the minor defendant which were 
attached thereto. There is, of course, no 
direct evidence to show that this statement 
formed one such schedule. But the Collec¬ 
tor’s report (Ex. 122) was written within 
a month of the date up to which interest 
has been calculated on the defendant’s 
debts in Ex. 123; and looking to the cor. 
respondenoe on the subject of the defen. 
dant’s debts that appear on record, it seems 
to us highly probable that the statement 
Ex. 123 was one of the documents on which 
figures appearing in Ex. 122 were based. 
If therefore Ex. 123 was a statement pre- 
pared and signed by Irappa Mamadpalli, 
the question arises whether it can be 
regarded as an acknowledgment within the 
meaning of S. 19, Limitation Act. Under 
Expln. 2 to 3. 19, "signed” means "signed 
either personally or by an agent duly 
authorized in this behalf,” and under S. 21, 
Limitation Act, the expression "agent duly 
authorized in this behalf” in Ss. 19 and 20 
in the case of a person under a disability 
includes his lawful guardian, committee or 
manager, or an agent duly authorized by 
such guardian, committee or manager to 
sign the acknowledgment or to make the 
payment. 

The evidence as to the capacity in which 
Irappa Mamadpalli signed the statement is 
in the first place the oral testimony of the 
witness Mallappa Shiddappa Gornali, the 
principal munim of the plaintiff’s estate, 
that Irappa Narasappa Mamadpalli was 
managing the estate on behalf of the Court 
of Wards, a statement in which be has not 
been shaken by cross-examination. In his 
report to the Collector (Ex, 121) Irappa 
calls himself the manager of the estate of 
the minor Bhalchandra Dattatraya Bubane 
of Sholapur. His position as such is refer. 
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red to in the Collector’s letter (Ex. 122) 
as "part of the existing arrangement.” It 
is true that there is no evidence as to the 
actual appointment of Irappa by the Court 
of Wards as manager of the estate. Under 
S. 20, Court of Wards Act, the Court of 
Wards may appoint a manager of the pro¬ 
perty of any Government ward under its 
superintendence. Under K. -I of the Rules 
made under the Court of Ward-i .\ct by the 
Government of Bombay, any por>ou inter, 
ested in the good management of the pro- 
perty of a Government ward under the 
superintendence of the Court of Wards may 
be appointed manager of such property. 
These provisions leave little doubt, in view 
of the fact that Irappa was actually manag. 
ing the defendant’s estate during the super, 
intendence of the Court of Wards, that he 
was a manager appointed under the Court 
of Wards Act. Some of the powers of a 
manager appointed under the Act are to be 
found in Sec. 20, Court of Wards Act, as 
well as in Rr. 14 to 18 of the Rules made 
by the Government of Bombay under the 
said Act. These show that a manager 
appointed under the Act exercises statutory 
powers and can be said to have plenary 
powers under the Act. 

The question arises whether a statement 
signed by such a manager can be held to 
constitute an acknowledgment within the 
meaning of S. 19 read with 8. 21, Limita. 
tion Act. On this point, no authority has 
been cited before us, but prima facie Irappa 
would be an agent duly authorized by the 
Court of Wards to act generally for the 
minor defendant. Whether such authori¬ 
zation can be said to include, in particular, 
the signing of an acknowledgment on the 
defendant’s behalf, especially when the 
document in question was in all probability 
part of a report addressed by Irappa to the 
Collector, appears to me to be a difficult 
question. It seems to me however that if it 
be found that the defendant's liability was 
acknowledged by the Collector acting under 
the Court of Wards Act, then such acknow. 
ledgment would suffice to save limitation 
under S. 19, Limitation Act. 

Learned counsel for the plaintiff.respon. 
dent has sought to show, in the following 
manner, that the Collector made an acknow¬ 
ledgment which should be held to be an 
acknowledgment of the defendant’s debt to 
the plaintiff. The Collector’s letter to the 
plaintiff’s father (Ex. 90) dated 22Dd De¬ 
cember 1910, stated that the plaintiff's 
father had taken a mortgage deed from 
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the defendant’s father and advanced him 
moneys in respect thereof, and asked him 
v?hether he was willing to accept eight 
annas in the rupee in full satisfaction of 
his claim. This letter was based on a 
report made by Irappa Mamadpalli to the 
CoUector (Es. 121) in which he mentioned 
three creditors of the defendant by name, 
Hirachand Padamchand, Mallappa Basappa 
Warad and Bhavaniram Sahebram Mar- 
wadi, and described them as the biggest 
creditors of the defendant. Thereafter the 
statement Ex. 122 appears to have been 
prepared by Irappa Mamadpalli, and in 
June 1911 the CoUector in his report to 
the Commissioner mentioned the aggregate 
sums of the defendant’s liabilities under 
different heads. He stated that the aggre¬ 
gate sum of the defendant a liabilities on 
mortgage bonds amounted to a sum of 
Rs. 61,585-0-9, and that this amount in¬ 
cluded interest up to the date on which 
the claims were preferred. He added : ' 

Further interest on these two items (Rupees 
13,149-0-11 due on decrees and Rs. 51,685*0-9 due 
on mortgage bonds) and on Item 4 (Rs. 4219-12*0 
in respect of ornaments pawned) will have to be 
paid up to the date of settlement. Such further 
interest up to 16th May 1911 amounted to Rupees 
7726-2-11, 

Thus, the total amount due on mortgage 
bonds, inclusive of interest up to 16th May 
1911 would come to over Rs. 56,000. In 
Ex. 121, the total amount of the dues on 
account of the mortgage bonds comes to 
Es. 42,867-13-0 and the total amount of 
the interest which accrued on those bonds 
up to 12th May 1911 (in one case np to 
16th May 1911), comes to Rs. 13,480-13-10. 
The total of these two amounts U Rupees 
66,348-10-10, which is practically the same 
as the amount due (with interest) on mort¬ 
gage bonds on the basis of the figures to be 
found in the Collector's report (Ex. 122). 
Mr. Thakor has contended that the inevi¬ 
table inference from this would be that 
the Collector’s letter included the defen. 
dant’s debt to the plaintiff amounting to 
Rupees 3450 plus interest amounting to 
Ra. 777-9-4. On consideration of the evi¬ 
dence on this point, we think that this con¬ 
tention must be upheld. There is nothing 
to suggest that the statement prepared by 
Irappa Mamadpalli, i. e. Ex. 123, was in 
any way disapproved or dissented from by 
the CoUector. The principal amount of the 
debt is not disputed and there appears to 
be no reason why this debt should have 
been excluded from the aggregates of debts 
shown in Ex. 122, particularly as less than 


a year before the Collector bad written to 
the plaintiff’s father regarding his mort¬ 
gage debt, and asked for a settlement in 
respect of the same. Irappa’s report (Ex. 
121) also mentions the plaintiff’s father as 
one of the principal creditors, and there is 
no evidence that anything had happened 
between the date of Irappa’s letter to the 
Collector and the date of Ex. 122 which 
would have the effect of excluding defen¬ 
dant’s debt to the plaintiff from the state¬ 
ment of his total debts in the latter. That 
being so, we think that it must be held 
that the Collector's letter to the Commis- 
sioner mentioniog the defendant’s debts due 
on mortgage bonds included an acknowledg¬ 
ment of the debt in the present suit. In 
this view, I do not think it necessary to 
decide whether under Ss. 19 and 21, Limi- 
tation Act.Trappa’s signing Ex. 123 consti¬ 
tuted au acknowledgment. 

There remains the question of privilege. 
Learned counsel for the appellant has relied 
on 44 All 360® wherein it was held that 
a statement made to the CoUector by a 
person applying to have his estate taken 
under the Court of Wards setting forth bis 
financial position, that is to say the details 
of his property and liabUities, was a com¬ 
munication made to a public officer in 
official confidence within the meaning of 
S. 124, Evidence Act. and could not there¬ 
fore be used as an acknowledgment of any 
liability mentioned therein. In the trial 
Court in that case the Collector had pub 
forward a plea of privilege under S. 124 
but that plea was overruled. The High 
Court held that the trial Court was wrong 
in compelling the Collector to handover 
the document and was also wrong in using 
it as evidence, and therefore excluded it 
from the evidence in deciding the appeal. 
S. 124, Evidence Act, is in these terms: 

No public officer shall be compelled to disclose 
oommuDicatioDS made to him in official coDfideuce, 
when he considers that the public interests would 
suffer by the diclosure. 

In 44 All 360® it was held that it was 
for the Court to decide whether or not the 
particular document for which privilege 
was claimed had been a communication 
made to a public officer in official con¬ 
fidence, and that if the Court decided that 
it was so made, then it had no authority 
to compel the public officer to produce it, 
for according to the Section the public 
officer himself is the s ole judge as to whe- 

8. Collector of Jaunpur v. Jamna Prasad, (1922) 
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ther its disclosure ■would or would not be in 
the public interests. In that particular case 
the document in question was regarded as 
a communication made to the Collector in 
official confidence, their Lordships’ reason, 
ing being that it was hardly to be supposed 
that a proprietor who was financially em. 
barrassed and who desired the Court of 
Wards to take charge of his estate, intended 
that any statement of his indebtedness 
was to be communicated to a third party 
or to be made public property. In our opi¬ 
nion, similar considerations should apply to 
Ex. 123. It is hardly likely that the state¬ 
ment, Ex. 123 was intended to be made 
public and therefore it can be said that that 
communication was made in official confi¬ 
dence to the Collector. That being our view, 
it remains now only to consider whether in 
the present case the Collector considered 
that the public interest would suffer by 
the disclosure of the document. In 44 All 
360,® the Collector in claiming privilege 
based his claim on the grounds that the 
document contained statements which were 
made to him in official confidence and that 
he objected to producing them on the 
ground that the disclosure of them would 
be prejudicial to the public interests. 

In the present case the Collector addressed 
a letter to the Court on 23rd August 1935, 
wherein he stated that one file regarding 
Bubane's estate under Government manage, 
ment had been produced in the suit, that 
the papers came "under the category of an 
official confidence,” and that therefore he 
would claim privilege under S. 124, Evi. 
dance Act. He further requested the Court 
to consider the matter under S. 162, Evi. 
dence Act, before allowing or disallowing 
production. Though this letter does not 
form part of the record of this case, it was 
addressed directly to the Court, and we see 
no reason why the Court should not have 
given due consideration to it. If necessary, 
it could have been formally admitted in 
evidence by getting it produced in Court 
by a clerk of the same Court. But it is to 
be noticed that the letter nowhere says, as 
was said in 44 All 360,® that the Collec. 
tor considered that public interests would 
suffer by the disclosure of the document 
mentioned. This was the most important 
matter for his consideration, and if he 
had said that he considered that public 
interests would suffer by the disclosure, 
the matter would have been concluded, so 
far as the Court was concerned, as we have 
already found that Ex. 123 is a communi. 


cation made to him in official confidence. 
Bat though the Collector claimed privilege, 
his letter nowhere shows that he applied, 
his mind to the question whether public 
interests were lihely to suffer by the dis- 
closure of the contents of either Ex. 122 or 
Ex. 123. Nor doc^ it appear probable that 
public interests would have suffered by the 
disclosure or publication of either of these 
documents. The Court of W iirds liad with, 
drawn their euperintenclence from the 
defendant's estate several years before, and 
the matters dealt with by those documents 
cannot be said to affect any public interest. 
Nor can it be said, and it has not been 
argued, that the provisions of S. 123, Evi¬ 
dence Act, apply, for, it cannot be held that 
either Ex. 122 or Ex. 123 relates to “any 
affairs of State." 

We must therefore hold that neither > 
Ex. 122, nor Ex. 123 is such a document 
that privilege could be claimed under Sec. 
124 in regard to its publication or dis. 
closure. Accordingly, we hold that the 
acknowledgment of defendant’s liabilities 
in respect of the claim in suit made by the 
Collector in his letter (Ex. 122) to the 
Commissioner satisfies the requirements of 
S. 19, Limitation Act, and constitutes such 
acknowledgment as saves limitation. The 
decision of the learned Subordinate Judge 
must therefore be held to be correct and 
the appeal dismissed with costs. 

Wassoodew J. — The plaintiff’s claim 
on the mortgage of 22nd July 1907 was 
prima facie time.barred on 9bh October 
1933, when the suit was instituted by him 
to realize the debt. But limitation was 
sought to be saved by alleging inter alia 
that the Court of Wards, entrusted with 
the defendant’s property upon his father's 
death in 1908, when he was barely four 
years of age, had acknowledged the debt 
directly and also through its manager or 
agent whose signature appears on the alle. 
ged acknowledgment of May 1911, or there¬ 
abouts. For that purpose the plaintiff relied 
on the record of the management of the 
defendant's estate in the possession of the 
Collector containing a letter to the Cord- 
missioner, Central Division, dated 9th June 
1911, and statement of account showing 
the amount of interest due till 12th May 
1911, by the defendant’s estate on certain 
mortgage debts. That statement is signed 
by the manager of the defendant’s property 
appointed by the Court under S. 20, Court 
of Wards Act. The learned trial Judge has 
relied upon that correspondence and the 
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statement and has held that it is sufficient 
to save limitation as it constitutes acknow¬ 
ledgment within the meaning of Sec. 19, 
Limitation Act. 

Counsel for the appellant-defendant has 
objected to that correspondence being admit¬ 
ted on the record on the ground that it is 
privileged communication by and to the 
Collector as Court of Wards and that the 
latter, although he produced the file con. 
taining the record in deference to the Court’s 
summons, has claimed privilege. The file 
containing the record was produced by the 
Collector of Sholapur as Court of Wards 
on 27th March 1935 through his clerk. At 
that time no privilege was claimed, but it 
seems that he subsequently in asking for 
the return of the file and on 23rd August 
1935. when the Court had already permit¬ 
ted the parties to take copies of the rele¬ 
vant documents contained therein, claimed 
privilege in the following manner : 

These papers come under the category of official 
confidence. I should therefore like to say that pri. 
vilege under Sec. 124, Evidence Act, is claimed in 
respect of each document that any of the party 
may press to have produced in evidence. I would 
therefore request you to consider the matter under 
8.162.Evidence Act, before allowing or disallowing 
production. 

The questions involving a claim to pri¬ 
vilege for a document in the Government 
records made by a public officer in charge 
thereof, and relating to the Court s duty 
upon such claim and the procedure to be 
observed thereupon are somewhat difficult 
to answer. The relevant provisions of the 
Evidence Act bearing on the point are 
contained in Ss. 123, 124 and 162. The 
last Section deals with the production of 
documents in answer to summons, and it 
seems that that Section makes it obligatory 
on the witness to produce the documents 
called upon by the Court, and he has no 
right to determine whether the document 
shall be produced. It seems obvious that 
at the time he produces it according to the 
exigency of the summons, it is for the 
witness to claim the privilege. It is the duty 
of the Court then to determine whether the 
document shall be admitted and exhibited. 
(This Section as well as S. 123 protects the 
discovery of documents referring to matters 
of State. That is based on the general rule 
that no person nan be compoHed to give 
evidence of matters which are State secrets 
including communications between public 
officers in the discharge of their public 
duties (Halsbury, Vol. 13, para. 597, at 
Ip. 427), The Section makes no difference 


between a private witness called upon toi 
produce private documents and a public! 
officer summoned to produce public record. 
In that respect S. 124, Evidence Act, is 
more particular and lays down the rule ofi 
public policy, and the limits within which 
the production can be withheld, that is the 
character and quality of the privilege. It 
says : 

No public ofiBcer shall bs coinpsllcd to disclose 
comniunicationsinade to him in official confidcncet 
when he considers that the public interests would 
suder by the disclosure* 

It has been well recognized in England 
that the privilege is a narrow one and most 
sparingly to be exercised : see (1931) A 0 
704.® According to Taylor (Law of Evi¬ 
dence, Edn. 12, Vol. l) the principle of the 
rule is public safety and accordingly the 
rule of exclusion is applied no further than 
the attainment of that object requires {see 
S. 939). That is not the test under the 
Indian law. The question that arises under 
S. 124 is whether the communication in 
question was made to the public officer in 
official confidence. That is the condition 
precedent to the claim, and the question is, 
primarily to be decided by the Court before 
whom the privilege is claimed: see 44 All' 
360.® As to when and how the privilege 
should be claimed, there is no clear-cut 
rule of procedure. But, it seems sufficiently 
clear that it should be claimed at the 
earliest opportunity by the public officer 
concerned when in reply to the summons 
he produces the document in his control or 
charge. It is futile to claim the privilege, 
at a very late stage when there has already 
been a disclosure of the document given in 
charge of the Court. There is no rule of 
law requiring in terms that the public 
officer should state the exclusionary facts, 
in an affidavit. Perhaps there is a differ.j 
ence in procedure and the Court may call; 
for an affidavit or a statement on oath inj 
Court in a case where the public officer orj 
the Government whom be represents is a 
party and they are called upon to make 
a general discovery of the documents in 
their possession. But I suppose the Court's 
powers are untrammelled by rigid rules in 
the matter of laying down the procedure' 
which is the most suitable to the exigencies^ 
of each case. 

The authorities in England establish 
that the Court has wide powers to defcer- 
mine the validity of the claim : see (1916) 

9. Robinson v. State of South Australia (No. 2), 
(1931) A C 704=100 L J P C 183=145 L T 
408=75 S 3 458=47 T L R 454. 
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1KB 822'*^ and (1841) 1 Ph 50.“ In 
India those powers exist but within the 
limitation stated in S. 124, Evidence Act. 
Under that Section, it is essential for the 
:Court to inquire into the nature of the 
Idooument and ascertain whether the first 
requirement of the Section is satisfied. In 
the matter of discovery, where Government 
is a party, English Courts have insisted 
upon proof of some collateral evil to society 
. or to the public to justify the rejection of 
documents on grounds of public policy. As 
pointed out in (1897) 2 Q B 384“ at p. 395: 

..... .there has always been the utmost care to 
give to a defendant that discovery which the 
Crown would have been compelled to give if in the 
position of a subject, unless there be some plain 
overruling principle of public interest concerned 
which cannot be disregarded. 

The rule of exclusion of secrets of State 
or State papers is well illustrated by (1895) 

2 Q B 189.^^ The safeguarding of State 
policy is left entirely by the Indian Legis. 
lature to the care of the public officer if he 
can satisfy the Court that the documents 
refer to matters of State or that they are 
communications made in official confidence. 
The rule that the channel of communica. 
tion of information reaching Government 
cannot be disclosed is exemplided by (1890) 
25 Q B B 494.“ Whilst in England the 
Court has to decide the expediency of the 
application of the exclusionary rule, in 
India the only circumstance which the 
Government or pnblio officer need prove is 
the confidential character of the communi¬ 
cation. He is the sole judge to decide on 
the question of public policy. Therein lies 
the difference between English law and 
Indian law as regards the limits within 
which privilege can be recognized. But it 
is essential to bear in mind the cardinal 
fact that privilege does not attach to a 
document merely because it is a State or 
official document. The foundation of the 
claim rests on the consequences of disclo- 
sure of a communication made in official 
confidence whose publication the officer to 
whom it is made considers contrary to the 

10. Asiatic Petroleum Oo. Ltd. v. Anglo Persian 

Oil Co. Ltd., (1916) 1KB 822=85 L J K B 

1075=114 L T 645=60 8 J 417 = 32 T L R 

367. 

11. Smith V. The East India Company, (1841) 1 

Ph 60=11 L J Ch 71=65 R R 327. 

12. Attorney-General v. Newcastle.apon.Tyne Cor¬ 

poration, (1897) 2 Q B 384 = 66 L J Q B 593 

=77 L T 203. 

13. Chatterton v. Secy, of State, (1895) 2 Q B 169 

=64 L J Q B 676=72 L T 858=69 J P 596. 

14. Marks v. Beyfus. (1890) 25 Q B D 494=59 

L J Q B 479. 


public interests. In my opinion a commu¬ 
nication in oHicial confidence requiring pro. 
tection under Sec. 124, Evidence Act, muse 
be such as to nocossarily involve the wilful 
confiding of secrets with a view to avoid 
publicity by reason of the official position 
of the person in whom trust is reposed, 
under an express or implied promise of 
secrecy. The test must be whether the dis¬ 
closure would result in betrayal of the per- 
son confiding by the publication of the' 
communication having regard to the nature 
thereof. The prerogative right therefore! 
has to be distinguished from the evidence' 
showing how it arises in a particular case. 
Sec. 162, Evidence Act, merely lays down 
broad principles of State policy and pro¬ 
tects State and official documents from dis- 
closure in Courts. 

Applying those principles, the claim to 
the privilege in this case made both by the 
defendant and by the Collector is not war- 
ranted; first because the documents refer¬ 
red to are not communications in official 
confidence or of a political character. They 
are really routine papers relating to the 
management of a private estate in charge 
of the Court of Wards. They would not 
come within the category of official doou- 
ments of a confidential nature as was the 
case in 44 All 360;‘ secondly, because the 
public officer, the Collector in this case, did 
not base his claim on the ground that pub¬ 
lic interests would suffer by the disclosure 
of the record ; and thirdly, because no pri¬ 
vilege was claimed when the documents 
were produced and inspected by the parties. 
It was claimed so late that the object 
could not be served even by admitting the. 
claim. Consequently, the documents reliedl 
upon were properly admitted in evidence. 

I agree that having regard to the chain 
of correspondence the effect of the letter of 
9th June 1911 addressed by the Collector 
must by necessary implication be regarded 
as an acknowledgment of the liability to 
pay the debt of the mortgage in question. 
The Collector had by admitting the claim 
on the mortgage under Sec. 16, Court of 
Wards Act, impliedly acknowledged the 
mortgage. But that was when the plaintiff’s 
father was alive. That acknowledgment in 
consequence could not save limitation. But 
having regard to that acknowledgment, the 
subsequent correspondence becomes per- 
fectly intelligible. I have no doubt that the 
amount of the mortgage bond referred to 
in the letter of i9th June 1911 involved 
the claim in question. That would be an 
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aoknowledgmenfe signed by an agent duly 
authorized in this behalf within the mean¬ 
ing of Expln. 2 to Sec. 19, Limitation Act. 
Similarly, if, as contended for the respon¬ 
dent, the statement of liability (Ex. 123) 
formed a part of the schedule to the letter, 
although the evidence does not clearly bear 
out the point, it would also be an acknow¬ 
ledgment by implication by the Collector 
as Court of Wards. And it is conceded that 
a Court of Wards is competent to pass an 
acknowledgment under Sec. 19, Limitation 
Acbisee 43 Cal 211.'^ 

With regard to the statement it is said 
that an acknowledgment to operate as an 
acknowledgment must be addressed to some 
person if not the creditor. Now the langu¬ 
age of S. 19 is clearly against such a state, 
'ment. Acknowledgmentsmadeindocuments 
‘though not addressed to any particular per¬ 
sons have been accepted as good acknow. 
ledgments: see 33 I A 165^® and 401A 68.*^ 
For comparison the language of Art. 183, 
Limitation Act, is apposite as it provides 
that an acknowledgment under that Article 
must be to the person entitled thereto or 
his agent. There are no such qualifications 
in S. 19. In my opinion the acknowledg¬ 
ment is sufficient to save limitation in this 
case. The expression "agent duly autho¬ 
rized in this behalf' in Expln. 2 to Sec. 19, 
Limitation Act, has by the addition of 
Cl. (1), Sec. 21 of the Act, been made very 
comprehensive. That has removed the 
necessity of proving, as was required accord¬ 
ing to the view of the Full Bench in 26 Bom 
221^® that the guardian had the power to 
acknowledge the debt and that the acknow. 
ledgment was made for the benefit or pro¬ 
tection of the minor’s property. S. 21 (1) 
dispenses with such qualification; for "an 
agent duly authorized in this behalf" in¬ 
cludes a lawful guardian. 

But it was also claimed on behalf of the 
respondent alternatively that every manager 
appointed by the Court of Wards under 
Sec. 20 to manage the estate of the ward 
would be an agent duly authorized to sign 
acknowledgments and therefore the state, 
ment in question signed by such manager 

15. Bashbehary Lai v. Acand Ram, (1916) 3 Al R 

Cal 107=84 I 0 205=43 Cal 211. 

16. Maniram t. Seth Rupcband, (1906) 83 Cal 

1047=33 I A 166=4 0 L J 94 = 10 C VV N 

874=2 N L R 130 (P C). 

17. Majumdar Hiralal Ichhalal v. Desai Narsilal 

Chaturbhujdas, (1918) 37 Bom 326 = 18 I C 

909=40 I A 68=15 Bom L R 483 (P C). 

18. Ancapagouda v. Sangadigyapa, (1902) 26 Bom 

221=2 Bom L F 317. 


would constitute a valid acknowledgment 
to save limitation nnder Sec. 19. It is diffi- 
cult to say upon the rules under the Court 
of Wards Act that such a manager has- 
authority to acknowledge debts. Ordinarily, 
he is a subordinate of the Collector under* 
whose directions he acts. The rules do not 
give him special powers. The decisions of' 
our Court with regard to the rights of a 
manager of joint Hindu family estate show* 
that such manager has the power to acknow¬ 
ledge debts, as he has to create one on. 
behalf of the family. But that is so becauso 
of the special provisions of Sec. 21 (3) (b). 
Limitation Act, and of his peculiar position- 
and he acts as an agent duly authorized by 
the other members so as to bind them: see. 
17 Bom 512^® and 36 All 264.^® But no 
authority has been cited to us to show that 
if a member of a Hindu family is allowed- 
to manage the estate after severance on 
behalf of the quondam coparceners he can 
bind the cosharers by acknowledgment of’ 
their debt under Section 19. 

It seems to me therefore difficult to bold 
that the mere appointment of a manager 
of an estate of a ward ipso facto clothes 
him with the power to pass an acknow. 
ledgment of liability on behalf of his 
principal or the ward. The provisions of 
snb-s. (1) of S. 21 do not imply but expressly 
require proof that an agent for manage, 
ment appointed by the lawful guardian orj 
committee or manager is duly authorizedf 
to sign acknowledgments. It would be!- 
dangerous to assume that clerks or managers 
employed by Court of Wards or legal guar, 
dians should be presumed to jwssess plenary 
powers including the power to bind their 
principal and the latter’s wards by acknow¬ 
ledgments of debts unless they are specially 
selected for the purpose. Therefore, unless 
the Court is satisfied that an agent or 
manager of an estate has been duly autho- 
rized to sign acknowledgments, it wonld be 
slow to accept every act of the manager 
constituting an acknowledgment as suffi. 
cient for the purpose of extending timef 
under S. 19, Limitation Act. It is true that 
the manager appointed by the Court of 
Wards under Sec. 20 furnishes security for 
the due management of the estate. But iu 
is not always possible to assume that the - 
management involves the duty to act inde. 

19. Bhaskar Tatya v. Vijailal Nathu, (1893) IT 

Bom 512. 

20. Indarpal Singh v. Mewa Lai, (1914) 1 A IB- 

All 98=23 I 0 429 = 36 All 264 = 12 A L J 

374. 
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pendently of his employer in the matter of 
aokno^ledgment of debts. I am not satis, 
fied that the provisions of S. 26 of the Aot 
oonld reasonably be interpreted to imply 
snoh a duty. The Court therefore must 
determine on the evidence whether the 
manager possessed those powers expressly 
or by implication. Now, here it is clear 
that the Collector’s proposal to compound 
the debt of the plaintiff was rejected. 
Beyond preparing official statements of 
liabilities, the manager had no authority 
apparently, from the correspondence proved 
to make acknowledgments. Therefore even 
if the statement (E 2 |. 123) constituted such 
an acknowledgment, speaking entirely for 
myself, I would be slow to accept it for 
the purpose of S. 19, Limitation Act. But 
as I hold that the letter of 9th June 1911 
is both an acknowledgment by implication 
and is within the scope of the pleadings, 
I agree with the order proposed by my 
learned brother. 

Per Curiam. — There then remains the 
question of the terms in which the decree 
should be passed after taking accounts. It 
seems that the plaintiff has made his 
appropriation according to his accounts on 
receipt of Bs. 1000 by crediting the sum 
in reduction of the principal on the date on 
which the amount was received by him. 
Therefore while we dismiss the appeal, we 
think the decree passed by the lower Court 
should be varied both in respect to the 
principal amount found due and with re. 
gard to interest up to the date of redemp. 
tion. We hold that Bs. 2450 is the principal 
sum due. Upon the rule of damdupat the 
mortgagee shall get an equal sum for 
interest up to the date of the suit, that 
is 9th October 1933 with costs on the 
amount and further interest on the princi. 
pal from the date of suit up to the date 
fixed by this Court, namely six months 
from this date, for payment of the mort. 
gage debt at the rate provided by the 
mortgage, namely six per cent. In default 
of such payment the mortgagee shall apply 
for a decree to sell the property and he 
shall get additional interest at three per 
cent, on the aggregate amount of principal, 
interest and costs from the date of default 
up to the date of realization or actual pay. 
ment. The appellant shall bear his own 
costs and shall pay those of the respondent 
in this appeal. 

N.S./b.E. Decree varied. 
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Sadashiv Govind Arekar—Defendant 1 

— Appellant. 

V. 

Yeslivant Bhikaji Vilankar and others 

— Respondents. 

Appeal No. 84 of 1937, Decided on 23rd 
November 1938, from order of Dist. Judge, 
Eatnagiri, in Appeal No. 191 of 193G. 

Civil P. C. (1908), O. 35. Rule 5— Object— 
When interpleader suit by tenant is maintain^ 
able stated. 

The object of O. 85, R. 5 is to prevent a tenant 
from compelling bis landlord to have bis title 
determined as against a stranger. An interpleader 
suit is however maintainable if the landlord, sub* 
sequent to the letting, does anything whereby his 
right to recover the rent is entangled : (1859) 1 
Qiff 167 and (1794) 2 Ves Jun 304, ReL on. 

[P 250 C 1] 

G, N. Thakor and Y. V. Dixit — 

for Appellant. 

V. G. Dalvi, 8. S. Kavlekar and M. G. 
Ghitaley, and B. N. Gokhale and B. S, 
Joglekar — for Respondents I, and S, 
and 3, respectively. 

Judgment. — This appeal arises out of 
an interpleader suit filed by the plaintiff 
to have it decided whether defendant 1 or 
defendant 2 is entitled to recover the pro. 
perty in suit from him. According to the 
plaintiff, defendant 2 was the owner of the 
property and he had taken it on an oral 
lease from him on 1st November 1927 at 
a monthly rent. He says that he was pay¬ 
ing the rent to defendant 2 all along; but 
on 23rd July 1935 was served with a 
notice by defendant 1 that be should pay 
the rent to him. Defendant 2 also served 
him with a notice on 11th July 1935 ask¬ 
ing him not to pay any rent to defendant 1 
if demanded by him. In these circum¬ 
stances, the plaintiff filed this suit to have 
it decided as to who was entitled to the 
rent and the property. The trial Court 
held that such a suit was barred under 
O. 35, Rule 5, Civil P. C., 1908, as defen. 

dant 1 did not make a claim to the land 
through defendant 2 who was admittedly 
the landlord of the plaintifif. The suit was 
therefore dismissed, but the lower Appel¬ 
late Court held that defendant 1 claimed 
the property through defendant 2 and the 
suit was therefore not barred by O. 35, 
B. 5, Civil P. C„ 1908. The suit was there¬ 
fore held maintainable and was remanded 
to the trial Court for disposal according to 
law. 
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Order 35. E. 5, Civil P. C., 1908. pro- 

vides that an interpleader suit cannot be 
eied by a tenant against hi3 landlord for 
the purpose of compelling him to interplead 
with any persons other than persons mak. 
ing a claim through such landlord^, 
crucial question to be decided in this appeal 
is. whether defendant 1 can be said to be 
making a claim through defendant 2 who 
is admitted by the plaintiff to be land- 
lord. It has been held in (1859) 1 Giff 167 
that a tenant cannot sustain a bill of 
interpleader against his landlord unless the 
title be affected by some act done by the 
landlord subsequently to the lease. The 
same principle is laid down in (1794) 2 Ves 
Jun 304.^ The object of O. 35, R. 5, Civil 
p. C., 1908, is to prevent a tenant from 
compelling his landlord to have his title 
determined as against a stranger, and it is 
not disputed that an interpleader suit is 
maintainable if the landlord, subsequent 
to the letting, does anything whereby his 
right to recover the rent is entangled. 
Defendant 1 in this case claims the title to 
the property in suit under a sale deed 
passed by defendant 2 on 27th May 1926. 
After that sale deed, defendant 2 leased 
the property to the plaintiff on 1st Novem. 
her 1927. If follows therefore that if the 
claim of defendant 1 be good, defendant 2 
had no right to lease the land to the plain, 
tiff on Ist November 1927. It cannot there¬ 
fore be said that defendant 1 is claiming 
through defendant 2, since he is challeng¬ 
ing the very right of defendant 2 to let out 
the land to the plaintiff. 

There is however one circumstance 
which apparently seems to be in favour of 
the plaintiff. In the sale deed executed by 
defendant 2 in favour of defendant 1 the 
property in suit was not included, but 
defendant 2 says that he wanted to trans- 
fer all his property to defendant 1, who is 
his sister’s son, as benami, in order to 
screen it from his creditors. After passing 
the sale deed, the plaintiff remained in 

possession of all the property by ^ 

renb.note or a makte patra to defendant 1. 
Even in that rent-note the property in 
suit was not included. But, subsequently on 
Ist February 1928, defendant 2 made a 
statement before the talati that the pro¬ 
perty in suit a lso was intended to be con- 

1. Cook V. The Earl o! Rosslyn, (1859) 1 GiS 

=28 L J Ch 833 = 5 Jur (N s) 973 = 7 W R 

53T 

2. DuDgey v. Angove, (1791) 2 Ves Jun 301 = 2 

R B 217. 


veyed to defendant 1 and had been omitted 
in the sale deed through oversight. So at 
his instance the property in suit also was 
entered in the name of defendant 1 in the 
Record of Rights (Ex. 25). It is argued 
from this that defendant 2 made such a 
statement before the talati subsequent to 
the lease in favour of the plaintiff and 
thereby his right to recover the rent 
became entangled. The statement of defen¬ 
dant 2 does not however mean that defen¬ 
dant I’s title was created on the date on 
which it was made. He merely admitted 
that the sale deed passed by him prior to 
the lease was intendedfto include the pro¬ 
perty in suit. Defendant 1 also says the 
same thing and he claims title to the pro¬ 
perty from that date, viz. 27th May 1926, 
and not from the date of the statement. 
Hence, according to defendant 1, the sub¬ 
sequent lease by defendant 2 in favour of 
the plaintiff was unauthorized. He cannot 
therefore be regarded as claiming the pro¬ 
perty through defendant 2. The trial Court 
was therefore right in holding that so 
far as this suit is concerned, defendant 1 
claimed the property independently of 
defendant 2 and he contended that defen¬ 
dant 2 had no right to lease the property 
to the plaintiff. The plaintiff cannot there¬ 
fore call upon defendant 2 to litigate with 
defendant 1 and have his title cleared. The 
suit is therefore barred under O. 35, R. 5, 
Civil P. C., 1908. I set aside the order of 

the lower Appellate Court and restore the 
decree passed by the trial Court, ine 
appellant shall recover his costs in this 
Court and in the lower Appellate Court 

from respondent 1. 

N.S./r.E. Order set aside. 
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T. L. Wilson & Co., Solicitors — 

Applicants. 

V. 

Hari Ganesh Joshi and others — 

Opponents. 

Civil Appln. No. 106 of 1938, Decided 

on 14th November 1938. 

(a) Contract Act (1872). S. 2 (h) — Nudum 
pactum—Solicitor’* coit*—Solicitor agreeing to 
accept full taxed co*ts only in event of •ucce*» 
so as to lighten burden of client in event or 
failure—Agreement is valid and enforcible. 

A nudum pactum is a promise not supported by 
consideration. The agreement to pay or py some¬ 
thing on one side without any compensation either 
ID service or in any other manner will certainly 
not support an action. But for service undertaken 
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at the request of the promisor who has enjoyed the 
benefit of the service, an action for compensation 
will lie, for it is not a bare promise. [P 251 C 2; 

P 252 0 13 

Where undue infiuonco is not apparent and the 
solicitor has agreed to defend appeal for a sum less 
than full taxed costs but stipulates that he should 
be paid in full in the event of success so as to 
lighten the burden on the client in the event of 
failure and the client agrees to abide by the terms, 
the agreement cannot be looked upon with dis* 
favour, and the Court will respect the terms of 
such an agreement of employment. Therefore 
neither in practice nor in law such an agreement 
can be regarded as invalid or unenforceable. 

[P 252 C 13 

(b) Civil P. C. (1908), O. 45, R. 7 — Object 
of security — Solicitor can recover bis taxed 
costs by summary proceeding from amount 
deposited under O. 45, R. 7* 

The object of the security is to secure the suc¬ 
cessful party against costs awarded to him in 
terms of the Order in Council. The amount is in 
the custody of the Court and can bo paid out 
in terms of the security and in compliance with 
Order in Council. Therefore, a solicitor can recover 
by a summary proceeding the amount of bis full 
taxed costs from out of the deposit made in Court 
Tinder O. 46, R. 7 : A I R 1931 Cal 734, Bel. on. 

[P 252 0 23 

H. C, Coyajee and P. B. Gajendragadkar 

— for Applicants. 

Dr. B, R. Ambedkar and L. G. Khar©, 
and Y. Y. Dixit and B. N. Gokhale 
— for Respondents 1 and 2, and 3 
respectively, 

Wassoodew J. —This is a petition made 
by Messrs. T. L, Wilson & Co., Solicitors of 
London, ^ho had acted on behalf of one 
Sitabai, widow of Ramchandra Sadashiv 
Khare, respondent in a Privy Council Ap. 
peal No. 57 of 1934, which was decided in 
-her favour on 13th April 1937, for payment 
of the balance of the costs not received 
from their client or her executors out of 
the security deposited in this Court by the 
appellant under the provisions of O. 45, 
Rule 7, Civil P. C., 1908. The petitioners 
allege that they have received £100 from 
the respondent Sitabai towards tbeir legal 
charges and an extra sum of £2 from her 
executors after her death when they were 
brought on record in her place, and that 
they are entitled, under the terms of their 
agreement, to the difference between that 
sum and the sum taxed in the bill of costs 
in the Order in Council, the total sum pay. 
able under that order being £199 35 9i. 
It seems that under pressure and persua. 
BLon of Sitabai’s agent, one K. N. Dbarap, 
an advocate of this Court who represented 
that she wm helpless and poor, the soli¬ 
citors agreed to defend the appeal for a sum 
less than the full taxed costs, but at the 


same time stipulated that they should bo 
paid full costs in the event of success. The 
terms of the agreement are thus set out in 
tbeir letter dated 27th July 1933 ; 

lu tho circumst in • s we :vro williug to defend 
the app ‘al for £100. \ ai will understand that this 
is a considerably r. liu td fiH-. In the event of 
success we shall cxpoci to I o paid tho difference 
between the £100 and the tasi d party and party 
costa which will be inserted iu ills .Majesty's order. 

It may be noted that the amount depo- 
sited by the appellant is sutlicieut to pay 
the fall taxed costs; and the depositor of 
the security in Court, namely the appellant 
in the Privy Council Appeal, has no objec¬ 
tion to the payment of the amount claimed 
by the solicitors out of the money depo¬ 
sited. But the objection proceeds from the 
executors of Sitabai, in whose favour the 
order of costs was made by tho Privy 
Council, on the ground that the terms of 
the contract were not properly explained 
to, and accepted by, the deceased Sitabai, 
that such a contract is void and illegal and 
that the relief claimed should not be given 
in these summary proceedings. We are 
satisfied upon the affidavits of Nagarkar 
and Dbarap and the correspondence pro¬ 
duced that the terms set out in that letter 
were explained to, and accepted by, Sitabai 
and that her acceptance was conveyed to 
the solicitors by Dbarap, her agent, on 
15th September 1933 in these terms : 

I am glad to say that she has accepted all your 
terms. Particularly, I may mention to you that 
she is quite willing to accept your term about the 
fees, viz. that in case we succeed she will give to 
you the difference between £100 and the costs that 
will be taxed. In case of success you will have 
earned them and the client has no right to claim 
them. 

In accordance therewith the amount set- 
tied was remitted and the appeal was 
defended by the solicitors. Nagarkar, who 
is a close relative and a respectable gentle¬ 
man, has in his affidavit supported the 
statement of Dbarap that Bitabai appre. 
ciated the contents of the letter of the 
solicitors and agreed to abide by the 
terms. It is alleged that the proposals dis¬ 
closed by the solicitors' letter amount only 
to a bare expectation and are no part of 
the terms of the contract. The expression 
“we shall expect to be paid" is a courteous 
way of saying that it shall form a term in 
the contract. It is a misnomer to say,-it is a 
nudum pactum as counsel for the oppo¬ 
nents has characterized it. A nudum pactum 
is a promise not supported by considera- 
tion. The agreement to pay or pay some¬ 
thing on one side without any compensation 
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either in service or in any other manner 
will certainly not support an action. But it 
has always been recognized that for ser¬ 
vice undertaken at the request of the pro¬ 
misor who has enjoyed the benefit of the 

service, an action for compensation wiU he, 

for it is not a bare promise. We think that 
the contract in question is enforceable m 
law. Here, we are dealing with a special 
agreement between a solicitor and nis 
client. The validity of such an agreement 
will depend in England upon the Solicitors 
Act. (1932) 22 and 23 Geo. v. C. 37. That 
statute prescribes the terms on which such 
agreements should be held valid. The rele¬ 
vant provisions in that Act are contained 

fn Ihefour Ust preceding Seetions of 

^.-solicitor retained 

or ZpIoyed to prosecute any aetiou. emt or other 
contentious pro<Seding stipulates for payment only 
in the event of success in that action, suit or pro¬ 
ceeding. 


That is a provision against champertous 
agreement which is not the case here. The 
agreement is neither opposed to any prin- 
ciple of common law as applicable to the 
remuneration of solicitors in India who 
receive reasonable remuneration after its 
being taxed by the Master in Equity aud 
the Taxing Officer. All that is demanded 
here by the solicitors is extra payment in 
the event of success but not in excess of 
the taxed costs. The relevant Section in 
the Act would be S. 60, Cl. (l) (i) and (ii), 
and the provisions of that Section are not 
offended against in the present case. It is 
said that such an agreement is as offensive 
as an agreement to receive reward in the 
event of success and Courts should dis¬ 
courage it. The argument is based on false 
analogy. Where undue influence is not 
iapparent and the solicitor has agreed to 
iaccept taxed costs in the event of success so 
as to lighten the burden on his client in 
Ithe event of failure, the agreement could 
Inot be looked upon with disfavour, and the 
lOourt will respect the terms of such 
an agreement of employment. Therefore 
neither in practice nor in law such an 
agreement can be regarded as invalid or 
unenforceable. 


There then remains the question whe¬ 
ther we should not exercise our summary 
powers in a claim of this kind, assuming it 
is essentially not one to enforce a solicitor s 
subsisting lien. The petition is for payment 
out of the security for costs which is re¬ 
quired as a condition precedent to the 


grant of a certificate in all appeals taken to 
the Privy Council. The object of the secu¬ 
rity is obviously to secure the successful 
party against costs awarded to him in 
terms of the Order in Council. The amount 
is in the custody of the Court and can be 
paid out in terms of the security and inj 
compliance with the Order in Council. Per¬ 
haps in complicated cases a Court would be 
justified in refraining from exercising its 
powers summarily. But the fact that it 
does possess such powers to distribute the 
amount to the successful party cannot be 
disputed having regard to the terms of the 
deposit and the provisions of O. 45, E. 7, 
Civil P. C. If authority were needed, I 
would refer to 68 Cal 1034.^ There the 
High Court ordered the amount deposited 
as security to be paid to the respondent s 
solicitors in England in satisfaction of their 
bill of costs taxed before the Privy Coun¬ 
cil. We therefore allow this petition and 
direct the payment of the costs from the 
deposit with the Registrar in terms of the 
prayer in the petition with costs which 
shall be paid by opponents Nos. 1 and 2. 
Opponent No. 3 will bear his own costs. 

N.S./k.k. Petition allowed. 


1 Bikrambishore Manikya v. All Ahmad, (1931> 
18 A I B Cal 734=134 I 0 1071=68 Call034, 
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Beaumont C. J. 

Tayerali Makamadali — Plaintiff 

Applioanfe- 

V. 

Garahad Sadu — Defendant — 

Opponent- 

Civil Revision Appln. No. 78 of,1938-, 
Decided on 18th November 1938, against 
decision of Second Sub-Judge, Nandurbar* 

in Sm. C. C. Suit No. 1709 of 1936. 

^ Limitstion Act (1908), Ss. 19 and 20 — 
Part payment not coming under S. 20, when 
operates as acknowledgment under S. 19 stated 
—Endorsement on pro-note stating that certain 
amount is paid towards payment without specie 
lying whether it is towards interest as such — 
Payment being on account of debt secured by 
note, endorsement amounts to acknowledgment 
of liability. 

Sections 19 and 20 are independent of each 
other. There may be an acknowledgment of liabi¬ 
lity which comes under Sec. 19 unaccompanied by 
any part payment, or there may be an acknowledg¬ 
ment of liability coupled with a part paytt^t» 
which complies with the terms of S. 20, in whicn 
case the debt is saved from limitation both unde* 
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Ss. 19 and 90. But if there is a part payment 
\vhioh does not comply with the terms of S. 20 
that cannot prevent the document from operating 
as an acknowledgment within S. 19. All that is 
required under 19 is an acknowledgment of liabi¬ 
lity with respect to a debt: AIR 191? Mad 605, 
Rel, OH. [P 253 C 2] 

Where therefore an endorsement on a pro>note 
states that certain amount has been paid as vasul 

i. e. towards payment, but it is not paid expressly 
as interest, then the payment being on account of 
the debt secured by the note on which the endorse* 
ment is made, the endorsement amounts to an ac¬ 
knowledgment of liability to pay debt within the 
meaning of S. 19: AIR 1935 All 946 (F B) and 
AIR 1938 Bom 467, Ref. [P 253 0 1, 2] 

N. M. Oka — for Applicant. 

P, B. Gajeadragadkar — for Opponent. 

Order* — This revisional application 
raises a short point on the law of limita- 
tion. The defendant executed a promissory 
note in favour of the plaintiff on 13th 
April 1933, and the suit was 6led on 10th 
November 1936, so that the suit is out of 
time, unless the plaintiff can bring his case 
within one of the exceptions contained in 
the Limitation Act. He relies upon a docu- 
ment endorsed on the promissory note on 
4th October 1934, and the question is whe¬ 
ther that document saves limitation under 
S, 19 or S. 20, Limitation Act. The docu¬ 
ment states that the debtor has given cer¬ 
tain bajri of the value of Bs. 54 towards 
vasul, which means towards payment. That 
is credited. And then again at the bottom 
of the document it is stated "Bs. 54 paid as 
vasul.” So that what it comes to is that 
there is a payment of Bs. 54 on account of 
the debt, which must mean the debt secur¬ 
ed by the document on which this endorse¬ 
ment was made. 

The plaintiff in framing his claim treated 
the Bs. 54 as having been paid on account 
of interest, but according to the terms of 
the endorsement it was not paid expressly 
as interest, and was not therefore a pay. 
ment of interest as such within the mean, 
ing of S. 20, Limitation Act. Bo that the 
position which arises is that payment was 
made to the creditor without any appro- 
priation being made by the debtor, and the 
creditor subsequently appropriated the pay. 
ment to interest. In such circumstances, it 
was held by a Full Bench of the Allahabad 
High Court in 58 All 261^ that the pay¬ 
ment would not amount to a payment of 
interest as such, and the view was express. 

1. Udaypal Sicgb v. Lakhmi Chand, (1935) 22 
A I R All 946 = 159 I C 387 = 58 All 261 = 
1935 A L J 1029 (F B). 
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ed by this Court in 40 Bom L B 9G8' that 
such payment (“ould not he treated either 
as a payment oi interest as such or as 
a part payment of principal within the 
moaning of S. 20. I.imitiition Act. I desire 
to reserve my opinivui as to tho legal effect 
of such a payment hocause it is not neces¬ 
sary for me to consider tlie point in tho 
present case. In my judgment this docu¬ 
ment amounts to an ackiiowled.: 4 nu’i;b with, 
in S. 19, Limitation Act. I agree witli the 
view expressed by the High Court of Mad. 
ras in 40 Mad 698* that Ss. 19 and 20, 
Limitation Act, are independent of each 
other. You'may have an acknowledgment 
of liability, which comes within S. 19, un¬ 
accompanied by any part payment; or you 
may have an acknowledgment of liability 
coupled with a part payment, which com- 
plies with the terms of S. 20, in which 
case the debt is saved from limitation both' 
under S. 19 and under S. 20; but, if there is a; 
part payment which does not comply with' 
the terms of S. 20, it seems to me that that 
cannot prevent the document operating as 
an acknowledgment within S. 19. As I read 
the decision of the Full Beach of the Alla- 
habad High Court, so far as it relates to 
Sec. 19, the learned Judges held that the 
document before them did not amount to 
an acknowledgment. The document with 
which I have to deal is in different terms 
and states that the payment is towards 
payment of the debt, i; e. the debt secured 
by the promissory note. All that is required 
under 8. 19 is an acknowledgment of liabi- 
lity in respect of the right, and in my opi¬ 
nion this document is an acknowledgment 
of the liability to pay the debt to which 
the plaintiff has a right. In my opinion, 
the plaintiff’s suit was in time and the case 
therefore must be remanded to the lower 
Court to be dealt with on the merits. The 
petitioner to get the costs of this application. 

N.S./b.K. Case remanded. 

2. Havabu v. Tsup Musa, (1938) 25 A I R Bom 

467=178 I C 844=40 Bom L R 968. 

3. Venkatakiisbciah v. Subbarayudu, (1917) 4 

AIR Mad 805=36 1 0 240=40 Mad 698. 
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Broomfield and Norman JJ, 

Kisan Laxman Zodage and others — 

Defendants — Appellants. 

V. 

Dalsukh Manchand — Plaintiff — 

Respondent. 

First Appeal No. 97 of 1938, Decided on 
22nd August 1938, from decision of First 
Class Sub-Judge at Ahmednagar, in Special 
C. S. No. 6 of 1937. 

Registration Act (1908), Sec. 77— Registrar 
refusing to condone delay under S. 25 — Sub- 
Registrar passing order refusing registration — 
No appeal made to Registrar—Suit under S. 77 
does not lie. 

Section 76 makes a clear distinction between (a) 
refusing to register a document and (b) refusing to 
direct r^istration of a document. Cl. (a) would 
thus apply when a document is presented directly 
to a Registrar for registration as may be done 
under S. 30 or S. 40 of the Act. But if the Regis¬ 
trar condones delay, then in the words of Sec. 25 
“he may direct that such document be accepted 
for registration.” It follows that a Registrar who 
refuses to condone delay is refusing to direct regis¬ 
tration of a document and his action cannot be 
brought under Clause (a). Hence, where Registrar 
refuses to condone delay under S.25 and thereupon 
the Sub-Registrar makes an order refusing regis¬ 
tration, a suit under S. 77 does not lie if no appeal 
is made to the Registrar against the order of the 
Sub-Registrar refusing registration : 21 Bom 699 
and AIR 1923 Bom 187, Bel. on. [P 254 C 2] 

J. G. Rele — for Appellants. 

V. G. Daivi and Ramnafeh Shivlal — 

for Bespondent 1. 

Norman J. — Thia ia a defendanta’ ap¬ 
peal arising out of a suit filed under S. 77, 
Registration Act. The plaintiff’s case was 
that defendants 1 and 2 with defendant 3 
aa surety had executed a mortgage in hia 
favour and then by various devioea, includ¬ 
ing a post-dated cheque which waa later 
dishonoured, prevented the plaintiff from 
presenting the mortgage for registration 
until the four months allowed by law had 
expired. It was therefore necessary to get 
the delay condoned by the Registrar under 
Sec. 25 of the Act, and an application was 
lodged with the Sub-Registrar as provided 
by sub.aec. (2). The Registrar however re- 
fused to condone the delay and the Sub- 
Registrar made an order, Registration 
refused.” Plaintiff then filed the present 
suit. The trial Judge decreed the suit. 

On appeal by defendants 1 and 2, it is 
argued that no suit lay under S. 77 because 
no appeal was made to the Registrar 
against the order of the Sub-Registrar 
refusing registration. S. 77 begins as fol¬ 


lows: "Where the Registrar refuses to 
order the document to be registered, under 
S. 72 or S. 76, any person," etc. Now S. 72 
deals with the orders of a Registrar on ap¬ 
peal from a Sub-Registrar. That Section is 
therefore not relevant. Sec. 76 lays down 
that a Registrar refusing (a) to register a 
document (subject to an exception not here 
material); (b) to direct registration of a 
document under S. 72 or S. 75 shall make 
an order of refusal, etc. As I have already 
pointed out, Sec. 72 is not relevant in the 
present case and it is not contended that 
Sec. 75 has any relevancy. It therefore fol¬ 
lows that unless there has been a-refusal 
by the Registrar to register the mortgage 
within the meaning of Sec. 76 (l) (a), the 
present suit will not lie. 

Now the actual order refusing registra¬ 
tion was made by the Sub-Registrar. But 
it is argued that as the Sub-Registrar has 
under S. 25 no power to condone delay, and 
must refer the application to the Registrar, 
the Sub-Registrar’s order refusing registra¬ 
tion was really the order of the Registrar 
who refused to condone delay and not of 
the Sub-Registrar, who for purposes of this 
Section functions merely in a ministerial 
capacity. If however one compares the 
wording of Sec. 25 with the wording of 
S. 76, I think this argument fails. Sec. 76 
makes a clear distinction between (a) re¬ 
fusing to register a document and (b) refus¬ 
ing to direct registration of a document. 
Cl. (a) would thus apply when a document 
is presented directly to a Registrar for 
registration as may be done under S. 30 or 
S. 40 of the Act. But, if the Registrar con- 
dones delayi then in the words of Sec. ^6 
"he may direct that such document be ac¬ 
cepted for registration.” It follows that a 
Registrar who refuses to condone delay is 
refusing to direct registration of a docu¬ 
ment and that his action cannot be brought 
under Cl. (a). It may not seem very reason- 
able that a party should be forced to appeal 
to the Registrar against an order which is 
passed under his direction before he can 
file a suit, but the wording of the Act shuts 
out any other construction. Possibly the 
Legislature thought that the Registrar 
should be given an opportunity to recon¬ 
sider a refusal made without hearing the 
party and before the matter was brought 
into a Civil Court. 

Further this view ia in accordance with 
authority. In 21 Bom 699‘ the facts were 


1. Gangava 7 . Sayava, (1897) 21 Bom 699. 
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exactly similar and it was held that no suit 
lay. The learned Judges there drew a 
distinction between refusing to register and 
refusing to accept for registration. That 
distinction has not been approved in certain 
subsequent Bombay rulings and we do not 
rely upon it. Nonetheless the case is an 
authority for what it decides and it has 
never been overruled. 47 Bom 290^ was a 
case under Sec. 34, Begistration Act. But 
that Section is so near in terms to Sec. 25 
that the decision is relevant. Thereafter 
the Hegistrar had refused to condone delay 
and the Sub.Hegistrar had in consequence 
refused to register, an application was made 
to the Hegistrar to alter his decision. The 
learned Judges treated this as an appeal to 
the Hegistrar and held that a suit to compel 
registration lay. Clearly unless they had 
accepted the correctness of the decision in 
21 Bom 699^ it would have been unneces- 
sary to consider whether the application to 
the Hegistrar did in fact amount to an ap. 
peal. In 53 Bom 644^ there was a regular 
appeal to the Hegistrar, and though with 
all due respect I find some parts of this 
judgment difficult to follow, I think it is 
clear that the fact that an appeal was pre« 
ferred was a fact relevant to the decision. 
In 40 Mad 759^ there was also an appeal 
to the Hegistrar. 

In 48MLJ 221,® relied on by Mr. Dalvi 
for the respondents, the facts were peculiar. 
That was also a case under S. 34, but the 
Hegistrar who refused to condone the delay 
himself passed an order, "Begistration re. 
fused,” instead of merely informing the 
Sub.Hegistrar that the delay could not be 
excused and leaving him to pass the actual 
order refusing registration. In the course of 
the judgment the learned Judges cited 47 
Bom 290^ with approval. 

For these reasons we think that the pre¬ 
sent suit does not fall within the compass 
of S. 77. The appeal must be allowed and 
the plaintiff's suit dismissed. Looking how¬ 
ever to the conduct of the defendants we 
direct that all parties bear their own costs 

2. Fattecband Anandram v. Umaji, (1923) 10 

AIR Bom 187=72 I C 118 = 47 Bom 290= 
25 Bom L B 45. 

3. Maiteklal v. Easturbfaai Manibbal, (1929) 16 

AIR Bom 366=119 I 0 661=68 Bom 644= 
81 Bom L R 676. 

4. Gangadara v. Sambaslva, (1918) 5 A I B Mad 

1082=40 I 0 192 =40 Mad 759=33 M L 3 51 
(8 B). 

6. Manikka Mudaliar v, Md. Ziavoddin Saheb, 
(1926) 12 A I R Mad 619=86 I C 797 =48 M 
L J 221. 


both in this Court and in the trial Court. 
As the appeal 'Succeeds it is unnecessary to 
make any on the cross.objoctious 

which dealt with a point of costs only. 

D.S./R.K. Appeal allowed. 
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Lokcr 

Narayan Dattatraya Kulkarni and 
another —Appellants. 

V. 

Murlidhar Punamchand Marwadi and 
others — Respondents. 

First Appeal No. 169 of 1936, Decided 
on 21st November 1938, from decision of 
First Class Sub.Judge, Satara, in Appln. in 
Darkbast No. 718 of 1931. 

(a) Civil P. C. (1908). S. 47 and O. 21, R. 2 
—Order rejecting application for adjustment 
after disposal of execution is one under S. 47. 

i Ad order rejecting an application for adjust¬ 
ment filed after the application for execution of an 
award decree is disposed of is one under S. 47 and 
an appeal against the same is therefore competent. 

[P 256 C 1} 

(b) Dekkhan Agriculturists’ Relief Act (7 of 
1879), Ss. 71 and 15-B—Applicability—S. 71 
is not applicable to execution proceedings of 
award decree—It applies to payments and not 
to adjustment. 

Where in an award parties are described as 
traders and not agriculturists, the suit for filing the 
award is not a proceeding under the provisions of 
the Dekkban Agriculturists’ Relief Act and the mere 
recital In the award that the judgment creditor is 
entitled to execute the decree under S. 15-B does 
not make the judgment-debtors agriculturists and 
their application, barred under O. 21, Rule 2 and 
Article 178, cannot be entertained under S. 71: 
AIB 2926 Bom 351; 21 Bom 63 and 35 Bom 310, 
Bel. on. [P 266 C 2] 

P. B. Gajendragadkar — for A%>pellants. 

L. P. Pendse, and P. V. Kane and M. G. 
Chitale— for Respondents 3, and 6 to 
8 respectively. 

Judgment*—The facts of the case, so 
far as this appeal is concerned, are simple. 
One Hadhakison Cbunilal Marwadi, the 
father of respondents 6, 7 and 8, obtained an 
award decree against the appellants for the 
recovery of Rs. 5455-2-0. The amount was 
made payable by instalments and in case of 
default the decree-holder was to make an 
application to the Court under S. 15.B, 
Dekkhan Agriculturists’ Relief Act. After 
the death of Hadhakison his heirs, includ¬ 
ing hie sons, presented a darkbast for the 
execution of the decree, and for recovering 
the decretal amount by the sale of the 
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mortgaged property under S. 15-B of the 
Act. After the papers were sent to the 
Collector, the darkhastdar gave an appli¬ 
cation on 1st August 1933, that the dar- 
khast should be struck off. It was granted 
on the same day, and pending the return 
of the papers from the Collector, the 
appellants alleged that there had been an 
adjustment of the decree and that respon. 
dent 5, Ramgopal Punamcband, had oh- 
tained a sale deed from the appellants on 
behalf of Laxminarayan Chunilal Marwadi 
in full satisfaction of the decree (Ex. 29). 

The adjustment is alleged to have taken 
place on 23rd March 1933 but it was not 
certified to the Court within time. The lower 
Court held that the suit was time-barred as 
S. 71, Dekkhan Agriculturists’ Relief Act, 
could not be availed of and left the whole 
matter to be decided by a separate suit or an 
application. It is from that order that the 
present appeal is filed. A preliminary ob¬ 
jection was raised that since the darkhast 
was disposed of and the question of the 
adjustment was not finally decided, this 
appeal is not maintainable. But this appli¬ 
cation, though presented after the darkhast 
was disposed of. was treated by the execut- 
ing Court as an application under O, 21, 
Rule 2, Civil P. C., and held to be time- 
barred. That Order falls within S. 47 of 
the Code, and I hold that this appeal is 

competent. 

The main question to be decided is whe¬ 
ther the application is in time by reason of 
S. 71, Dekkhan Agriculturists’ Relief Act. 
If that Section is not applicable, the appli¬ 
cation is obviously time-barred under Arti¬ 
cle 178. Limitation Act. S. 71, Dekkhan 
Agriculturists’ Relief Act, provides that the 
last clause of S. 258, Civil P. C., now O. 21, 
R. 2 (2) shall not apply to payments out of 
Court made in any proceeding under that 
Act. in any case where an acknowledgment 
by the judgment-creditor for the same is 
produced, or when the payment is either 
admitted by him or proved. 

It is urged on behalf of the respondents 
that as the alleged adjustment was not 
made in any proceeding under the Dekkhan 
Agriculturists’ Relief Act, the applicants 
oaDDot claim the benefit of Sec. 71 of that 
Act. The executing Court has upheld this 
contention on the authority in 50 Bom 236. 
That decision was based on the view taken 

1. Laxmau Ganesh v. Ramabai Venkateah,(1926) 
13 A I B Bom 361=95 I C 878=50 Bom 236 
=28 Bom LB 736. 
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in 21 Bom 63^ and 35 Bom 310,® which 
lay down that an application to file an 
award is not a suit of the kind contemplated 
by the Dekkhan Agriculturists’ Relief Act. 
These rulings apply to the facts of the 
present case. The award decree shows that 
the applicants were not described as agri- 
culturists. Their occupation was described 
as trade, and in darkhast also their occu¬ 
pation was stated as trade. Presumably, in 
the award which is not on record, the same 
description must have been given of the 
applicant’s occupation. Hence the suit for 
filing of the award cannot be regarded as a 
proceeding under the provisions of the Dek¬ 
khan Agriculturists’ Relief Act, although in 
the decretal order the defendants are given 
the benefit of Sec. 16-B, Dekkhan Agricul¬ 
turists’ Relief Act. That benefit is not given 
under the provisions of the Dekkhan Agri¬ 
culturists’ Relief Act, but the judgment- 
creditors were, in case of default, allowed 
to execute the decree in accordance with 
the provisions of Sec. 15-B, Dekkhan Agri¬ 
culturists' Relief Act. Instead of copying 
out the wording of S, 15-B in the decretal 
order, the arbitrator merely referred to the 
Section itself. It does not mean that the 
appellants were then held to be agricul¬ 
turists. The only benefit given to them was 
that instead of the decree being executed 
under the ordinary provisions of the Code, 
they could insist that it should be executed 
in accordance with the provisions of See. 
15.B, Dekkhan Agriculturists’ Relief Act. 
I therefore hold that these proceedings can¬ 
not be regarded as proceedings under the 
Dekkhan Agriculturists’ Relief Act, and 
hence the appellants cannot get the benefit 
of Sec. 71. It follows that the appellants’ 
application was time-barred when it was 
presented, and neither the payment nor 
the adjustment can therefore be recognized 
by the Court. Sec. 71, Dekkhan Agricul¬ 
turists’ Relief Act. applies only to pay¬ 
ments, hut not to an adjustment, but in 
the view I have taken it is not necessary 
to consider whether the alleged adjostment 
in this case amounts to payment in kind. 
1 dismiss the appeal with costs. 

S.g./b.K. Appeal dismissed, 

2. Mohan ▼. Tokaram, (1897) 21 Bom 63. 

3. Govindrao Narhar v. Ambalal Mohanlal,(1911) 

35 Bom 310=11 I 0 366=13 Bom L R 352. 


Nabayan V. Murlidhar (Lokur J.) 
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Beaumont 0. J. and Rangnekar J. 
Commissioner of Income-tax^ Bombay 

V. 

Meiro-Goldwyn Mayer (India)t Ltd .— 

Assesaees. 

Civil Ref. No. 10 of 1933, Decided on 
Sod November 1938, made by Commis. 
sioner of Income-tax, Bombay. 

Income-tax Act (1922), St. 42 and 43 ~ 

" Property in British India ** in S. 42 meant 
tangible property — Expression *' through or 
from any business connexion *’ denotes some 
element of continuity in relationtbip-~On facts 
held there was business connexion between 
two companies. 

Section 43 is really only machinery for giving 
eflect to S. 42, and the mere appointment of an 
agent under S. 43 would be of no consequence 
unless tax can be levied under B. 42. Property in 
British India under S. 42 means tangible property. 
The expression “ through or from any business 
connexion *' denotes some element of continuity 
in the relationship between the person in India 
who makes the profits and the non-resident who 
receives them, A single transaction would not fall 
within the Section. C 

A non-resident company, namely Culvert Export 
Corporation of New York which was the owner of 
exclusive rights in India of certain motion pictures, 
entered into an agreement with assessee oarrying 
on business in British India, namely Metro- 
Goldwyn Mayer (India) Ltd. The agreement des¬ 
cribed the former as vendor and the latter as 
vendee. According to the agreement the vendor 
sold the vendee for a period of one year exclusive 
rights to resell, exhibit or lease throughout the 
territory all motion pictures controlled or pur¬ 
chased by the vendor. The vendor was to perform 
various acts which were intended to have the 
effect of making the user of those productions by 
the vendee profitable. The vendee agreed to pro¬ 
vide sufficient sales force, to pay certain percentage 
of takings, to deliver accounts, to protect property 
of vendor, to advertise and not to assign : 

Held that the agreement between the parties 
was not a partnership ; it was something in the 
nature of a license and not a sale out and out. 
There was a business connexion between these 
two companies and the nou’resident was receiving 
profits and gains in respect of business connexion 
between himself and assessee. [P 258 0 2] 

M. 0. Sefcalvad, Advocate-General — 

for I. T. Commissioner, 

F. J. Coltman — for Assessees. 

Beaumont C. J. — This is a reference 
made by the Commissioner of Income-tax 
raising two questions : (l) Whether on the 
facts of this case, the Assistant Commis¬ 
sioner was right in law in deeming the 
assessees agents for Culvert Export Cor¬ 
poration, and (2) whether on the facts of 
this case the Assistant Commissioner was 
correct in law in applying Role 33 gene¬ 
rally. We are told by Mr. Coltman for the 
1939 B/88 & 84 


assessees that the second question has been 
adjusted between the assessees and the Com¬ 
missioner ; and by consent of the parties, 
that question is struck out and we only 
have to deal with the first question. The 
first question is not, I think, very happily 
expressed, because it seems to raise a ques¬ 
tion only under S. 43, Income-tax Act, 
whereas it is clear from the terms of the 
reference that the question arises both under 
Sec. 42 and under S. 43. IE it was only a 
question under S. 43, it would be merely 

of academic interest. Sec. 42 provides : 

(1) In the case of any person residing out of 
British India, all profits or gains accruing or 
arising, to such person, whether directly or in¬ 
directly. through or from any business connexion 
or property in British India, shall be deemed to 
bo income accruing or arising within British India, 
and shall be chargeable to income-tax in the name 
of the agent of any such person, and such agent 
shall be deemed to be for all the purposes of this 
Act, the assessee in respect of such Income-tax. 

That Section requires, first of all, that 
there should be profits or gains accruing 
or arising to a person residing outside 
British India and those profits or gains 
must directly or indirectly arise from or 
through a business connexion or property 
in British India. When that happens, an 
agent can be charged, but of course, there 
may be no agent in British India, and to 
get over that difficulty S. 43 provides for 
the appointment by the Income-tax Officer 
of a statutory agent. But I think S. 43 is 
really only machinery for giving effect to! 
Sec. 42, and the mere appointment of an 
agent under S. 43 would be of no conse¬ 
quence unless tax can be levied under S. 42. 
Before looking at the relationship between 
the parties in this case, it is desirable to 
see exactly what S. 42 comes to. It hasi 
been held that “property in British India”! 
under Sec. 42 means tangible property, 
so that if profits or gains accj^ue to a per- 
son resident outside British India from 
tangible property in British India, thossj 
profits can be assessed. The difficulty arises^ 
from the expression “through or from any 
business connexion.” I think these words 
denote some element of continuity in the 
relationship between the person in India 
who makes the profits and the non-resident 
who receives them. A single transaction 
would, I think, not fall within the Section. 
If a manufacturer of a motor-oar in England 
and America sells it to a customer in India, 
there is no doubt a business connexion in 
relation to that sale between the manufac¬ 
turer and the purchaser, and the manufac¬ 
turer probably makes a profit, but nobody 
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^ould suggest that in respect of the profit 
on that single transaction he is liable to 
pay British Indian income-tax, I think 
there must be some element of continuity 
in the relationship between the parties, 
and in every case one has to look at the 
particular facts of the case to see whether 
it falls within Section 42. 

Now, in the present case the non-resident 
is Culvert Export Corporation of New 
York and the assesses carrying on business 
in British India is the Metro-Goldwyn 
Mayer (India), Limited, and both those 
parties are corporations registered in Arne- 
rica. The relationship between them is 
constituted by a contract of 1st September 
1931 which is Ex. A. It defines the parties 
as vendor and vendee, the non-resident 
being called the vendor and the Metro- 
Goldwyn Mayer (India), Limited, being 
called the vendee. But the adoption of those 
descriptions does not affect the nature of 
the transaction and does not turn the trans. 
action into a sale if in fact it is not a 
sale. The agreement starts by reciting that 
the vendor owns the exclusive rights in 
India, among other places, of the motion 
pictures therein mentioned and that the 
vendee desires to purchase the vendor’s 
motion picture rights in the territory on 
terms and conditions thereinafter set forth. 
The vendor then sells to the vendee for a 
period beginning from the date thereof and 
ending on 31st August 1932, (so that the 
agreement is for a year) sole and exclusive 
rights to re-sell, exhibit, lease and other- 
wise exhibit throughout the territory all 
motion picture productions controlled or 
purchased by the vendoi; Then the ven¬ 
dor enters into contracts under which be 
has to perform various acts which are 
intended to have the effect of making the 
user of these productions by the vendee 
profitable. He has, for instance, to supply 
negatives and positives, to maintain a pub¬ 
licity department in New York and to 
supply news items, and so forth. Then the 
vendee enters into various contracts under 
which he has to provide sufficient sales 
force, and he has to pay seventy per cent, 
of the takings to the vendor and he has to 
deliver accounts and make remittances 
weekly with an allowance for bad debts. 
He has to take all necessary steps to pro¬ 
tect the property of the vendor in respect 
of the copyright, and so forth; he has to 
advertise, and is not to assign. There is a 
clause that nothing in the document is to 
be construed as constituting a partnership; 


and the learned Commissioner seems to 
think that the introduction of that clause 
really suggests that in fact the document 
does constitute a partnership. In my view, 
the arrangement between the parties is not 
a partnership; it is something in the nature 
of a license and certainly not, in my opi¬ 
nion, a sale out and out. Taking the docu¬ 
ment as a whole, it seems to me perfectly 
plain that there is a business connexion 
between these two companies, under which 
the non-resident company is to acquire 
seventy per cent, of the takings which, 
I think, must necessarily involve that pro¬ 
fits or gains are made by him from or 
through this business connexion. It may be 
also that he makes profits or gains through 
tangible property in British India, namely 
the negatives and positives of the films but 
I think it is more satisfactory and more 
correct to base the case on the view that 
the non-resident is receiving profits or gains 
in respect of a business connexion between 
himself and the assessee. 

In my opinion therefore we must answer 
the question in the affirmative. Costs on 
the Original Side scale less Bs. 100. 
Ran^nekar J.— I agree. 

D.S./b.e. Answer in affirmative, 

_ _ « 
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Divatia J. 

Lakshman Bari Kanhere — Appellant. 

V . 

F. G. Virkar and another — 

Respondents. 

First Appeal No. 260 of 1938, Decided 
on 29th September 1938, from decision of 
First Glass Sub-Judge, Poona, in Miso. 
Appln. No. 229 of 1938. 

Civil P- C. (1908), Sc- 39 and 47— Court id 
which execution is pending issuing certihcete 
to decree-holder granting simultaneous execu¬ 
tion to proceed in transferee Court on certain 
conditions—Order is not ministerial but judi¬ 
cial and comes under S. 47 —Order cannot be 
passed without bearing judgment-debtor. 

It is indeed true that a mere order transmitting 
a decree for execution to another Conrt might be 
said to be a purely ministerial order In the sense 
that it is an order that the decree should be sent 
to the transferee Conrt. Where a Conrt in which 
execution proceedings are pending grants a certifi¬ 
cate allowing simultaneous execution proceedings 
to go on in both the Courts, i.e. in that Court and 
in the transferee Court on certain conditions, such 
an order cannot be regarded as purely ministerial. 

The order is a judicial order and also comes under 
S. 47, Civil P. 0. That being so, the jndgment- 
debtor is bound to be heard and an order passed 
without bearing him Is an illegal order and most 
be vacated. Because on the general principle of 
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law, whenavei any judicial order ia to be made by 
the Court, it cannot be made without bearing the 
party to be aSeoted by the Court : A J R 1916 Cal 
488 (P B) and A I R 1927 P C 73, Disling. ; 
JJR 19S5 Cal 268, ReU on. [P 260 0 1, 2] 

V. F. Taraporewala and H. M. Chokai — 

for Appellant. 
K. V. Joshi, and G. N. Thakor and S. S. 
Apte — for Respondents 1 and 2 
respectively. 

Judgment. — This is an appeal in exe- 
cntion proceedings against the order of the 
First Class Subordinate Judge at Poona. 
The appellant was the original judgment- 
debtor and defendant 1. The plaintiff had 
applied for a decree in a suit which was in 
the nature of a redemption suit and his 
case was that on taking accounts of the 
mortgaged property an amount would be 
found due to him from the mortgagees. A 
decree was passed in the plaintiff's favour 
as against defendants 1 and 2 for a certain 
amount due by them to the plaintiff under 
the mortgage. The plaintiff had been 
declared insolvent and his receiver applied 
for execution of that decree to recover that 
amount by attachment and sale of the 
judgment-debtor's properties situated at 
Poona. It appears that one house and two 
cinemas in Poona belonging to the judg- 
meut.debtors had been attached and a sum 
of Rs. 7500 had been recovered. Thereafter 
the properties were sought to be sold and 
notices were issued under O. 21, E. 66, to 
show cause why a proclamation should not 
issue. While those proceedings were pend¬ 
ing in that Court, the receiver appointed 
in the insolvency proceedings applied to 
the Poona Court, which was the same 
which had passed the decree and which 
was the executing Court, for a certificate 
to him for taking out execution of the 
decree against the immovable property of 
defendant 1 and against him personally 
with regard to the properties situated 
within the ordinary original civil jurisdic¬ 
tion of the High Court at Bombay. In that 
application he stated the facts that I have 
mentioned above, that Bs. 7500 had already 
been recovered in execution from the Poona 
properties and that a final notice under 
0. 21, H. 66, bad been served upon the 
judgment-debtor. It was stated in that 
application that in view of the notice hav¬ 
ing already been given to the judgment- 
debtor, it was not necessary to issue a 
notice of that application to defendant 1. 
On that application the Court passed an 
order directing a certificate to issue to the 
decree-holder on condition that the decree 
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should not be proceeded to a sale under all 
the attachments at once, and that before 
proceeding to a sale in the transferee Court, 
i. e. the High Court, the decree-holder 
must state bow the matters in the darkhast 
stood. It is against this order that defen¬ 
dant 1 has come to this Court in appeal, 
and his principal point is, apart from the 
merits, that this order was a judicial order 
and was passed by the learned Judge with¬ 
out any notice having been issued to him 
and without heariug him. 

A preliminary objection has been urged 
on behalf of the respondents that this 
appeal is not maintainable as the order 
appealed from does not come under S. 47, 
Civil P. C. The argument is that the order 
appealed from is an order merely issuing a 
certificate for the transmission of the decree 
to the Bombay High Court, that such an 
order is merely a ministerial order and falls 
under O. 21, R. 6, Civil P. C., that execu- 
tion proceedings could not be said to have 
been taken with regard to the Bombay 
properties, that they would begin only 
after the decree begins to be executed in 
Bombay, and that therefore this order 
cannot be said to be an order in execution. 
In support of the proposition that this 
order is merely a ministerial order the res. 
pondents rely upon a decision of the Cal. 
cutta High Court in 43 Cal 903,^ which has 
been approved of by the Privy Council in 
54 I A 129.^ 

It is indeed true that a mere order trans- 
mitting a decree for execution to another 
Court might be said to be a purely minis- 
terial order in the sense that it is an order 
that the decree should be sent to the trans¬ 
feree Court. In my opinion however, the 
order appealed from in this case is not 
merely a ministerial order, nor can it be 
said that it is not passed in execution pro¬ 
ceedings. The order is a conditional order 
and amounts to the grant of a certificate 
and allowing simultaneous execution pro¬ 
ceedings to go on in both the Courts, i. e. 
in the Poona Court and in the Bombay 
High Court, on certain conditions. It has 
been held in several cases that ordinarily 
simultaneous execution should not be al¬ 
lowed, that it should be allowed only in 
exceptional cases and that it is absolutely 
i n the discretion of the original Court. The 

1. Ohattdtput Singh v. Sait Sumari Mall, (1916) 
3 A 1 B Gal 488=36 IO 602=43 Gal 903=23 
0 li J 646=20 0 W N 899 (F B). 

3. Banka Bebari y. Naraindas Dutt, (1927) 14 
A I R P C 73=101 I C 24=64 I A 129=64 
Gal 600 (P C). 
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two cases that have been reKed upon on 
behalf of the respondents in support of the 
preliminary objection do not touch, in my 
view, the exact point to be decided here 
because in both of them there was no ques¬ 
tion of simultaneous execution of the decree 
proceeding in two different Courts. 

As I said before, the execution proceed¬ 
ings in the Poona Court are going on and 
the notices that have been Issued under 
O. 21, B. 66. Civil P. C., are still ponding. 
So that the decree is being executed and 
certain conditions had been laid down by 
the Court while granting a certidcate about 
the transfer of the decree to Bombay. Such 
an order cannot be regarded as purely 
ministerial. Where the Court has to exer- 
cise its discretion in passing an order and 
especially where the judgment-debtor is 
affected by the exercise of such discretion, 
it must, in my opinion, be regarded as a 
judicial order before the making of which 
the judgment-debtor is entitled to be heard. 
For instance, it may be prejudicial to the 
judgment-debtor that while the execution 
proceedings are shifted from Poona to 
Bombay and while the sale of the Bombay 
property is taking place, the properties in 
Poona, which are attached, may suffer and 
the judgment-debtor might be put to loss 
on account of execution in the Poona Court 
being suspended. If the Court has to apply 
its mind as to whether simultaneous execu¬ 
tion should go on in these peculiar circum¬ 
stances, the standpoint of the judgment- 
debtor must be present before the Court’s 
mind. 1 think therefore that this order is a 
judicial order and that it also comes under 
S. 47, Civil P. C. That being so, in my 
opinion the judgment-debtor was bound to 
be heard, and as it was passed without 
bearing him, I think it is an illegal order 
and must be vacated. Even if this order 
could not have been regarded as an order 
under S. 47, 1 would have allowed the 
appellant to convert this appeal into a 
revision application in order that the order 
may be set aside on the ground that it had 
been passed without hearing him. But I do 
not think it is necessary to do so, because 
in my opinion the order is appealable. 

With regard to the question as to whe- 
ther the judgment-debtor has a right to be 
heard in such cases or not, there is a recent 
decision of the Calcutta High Court in 39 
C W N 165,® which bears on the point to 

3. Gurudas Adbya v. Joanendra Naraln Bagohi. 

(1935) 22 A I R Cal 263=166 I G 522=39 

OWN 165. 


be decided in the present appeal. There 
also the decree was sought to be executed 
simultaneously in both the Courts and the 
order of transfer was passed without hear, 
ing the judgment-debtors, and the Court set 
aside that order among other reasons on 
the ground that it was made without giving 
any opportunity to the judgment-debtors 
to state what they had to state in opposi¬ 
tion to such an order of transfer, and the 
final order passed by the Court was that 
notice should issue to the judgment-deb- 
tors so that they may have an opportunity 
of showing cause as to why an order should 
not be made under O. 21, B. 6, and after 
hearing the judgment-debtor’s objections, if 
any, as regards the order to be made, the 
Judge was to proceed further to consider 
whether sufficient cause had been made out 
justifying the issue of simultaneous execu¬ 
tion under the provisions of S. 39 of the 
Code, and if he decided to make snob an 
order, the Judge was to consider, having 
regard to the provisions of O. 21, B. 26, as 
to whether any, and if so what, further 
order should be made as regards the limita¬ 
tion to be put upon the execution that 
would take place in the Court in which the 
decree was sought to be executed. 

I agree with the reasoning adopted in 
this case, and 1 accordingly hold that the 
order in the present case being illegal as it 
was passed without hearing the judgment, 
debtor, must be set aside. It is true that it 
is not specifically provided in S. 39 of the 
Code that the judgment-debtor must be 
heard before an order for transfer of the 
decree or for a certificate is made, but that 
is not conclusive. On the general principle 
of law, whenever any judicial order is to be 
made by the Court, it cannot be made 
without hearing the party to be affected by 
that order, and indeed the order that the 
learned Judge has made is such as would 
affect the present appellant at least in so 
far as the execution proceedings which are 
going on in Poona are concerned. 

In the result therefore the appeal is 
allowed, the order of the lower Court is 
vacated, and the case is sent back to the 
Court of the First Class Subordinate Judge 
at Poona with the direction that notice 
most be issued to the judgment-debtor of 
the application made by the plaintiff on 2od 
September last and that a legal and valid 
order should be passed after hearing the 
appellant as to what he has to say about 
the issue of a certificate and transfer of the 
decree to the Bombay High Court. The 
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appellant is entitled to his costs of this 
appeal. 

D.S./r.k. Appeal allowed. 


A. L E. 1939 Bombay 261 

Macklin and Wassoodew JJ. 
Bhogilal Kripashankar — Appellant. 

V. 

Ratilal Balkrishna and others 

— Eespondents. 
First Appeal No. 307 of 1935, Decided 
on 30th August 1938, from decision of 
Joint First Class Sub.Judge, Surat, in Suit 
No. 444 of 1932. 

Adverse Possession — Hindu widow claiming 
property in her own right as widow of a de> 
ceased coparcener — Surviving coparcener 
suing for declaration and possession and ob* 
taining decree — Coparcener not executing 
decree—Decree becoming time>bsu‘red --Widow 
transferring property—Fresh suit against trans¬ 
feree is barred by Ss. 11 and 47, Civil P. C. 

Where the widow of a deceased member of an 
undivided Hindu family governed by Mitakshara 
who is entitled to maintenance out of the joint 
family estate and to residence in the portion of the 
family house, trespasses upon certain property of 
the family and claims it in her own right as the 
widow of her deceased husband, her possession at 
its inception is adverse to the survivor in the co- 
parcenary unless it is the result of an arrangement 
between her and the surviving coparcener; and the 
latter who obtains a decree for immediate posses, 
sion but fails to execute the same until it is barred 
under S. 48, fresh suit on the same cause of action 
against the transferee of the widow is barred 
under Ss. 11 and 47. Nor can it be converted into 
an application for execution under 8. 48; and the 
mere declaration ofplaintiS’s title does not deprive 
her of her possession nor alter its character, but on 
the other hand emphasises the fact of its adverse 
quality and the inaction of the coparcener in not 
enforcing the decree in time defeated his right 
against the widow or any person claiming through 
her ’.AIR 1920 Bom 61; Held no longer good 
law; 29 Cal 664 (PC); AIR 1923 P C 175; 
AIR 1919 P C 60 and AIR 192$ Mad 88, 
Rel. on; 18 Dom452and AIR1924 PC 121, Ref.; 
S6 Bom 79 and AIR 1921 Bom 470, Disting. 

[P 261 C 2; P 263 C 2; P 264 0 1} 

G. N. Thakor and V. N. Chhatrapati 

— for Appellant. 

H. M. Choksi—/or Respondents 1 to 3, 

Wassoodev J. — This is an appeal 
from the decree of the joint First Glass 
Subordinate Judge of Surat in a suit to 
recover possession with mesne profits of 
certain house property at Surat and agri. 
cultural lands sitnated at Kosad in the 
Olpad Talnka of the Surat District. That 
property is a portion of the estate which 
was once the coparcenary property of one 
Bhaisbankar and bis two sons Mulsbankar 
and Balkrishna. Bhaisbankar died in 1890 


leaving behind the said two sons. Mul. 
shankar died childless on 9th August 1893, 
as a member of the undivided family. His 
widow Bai Suraj survived him. During 
Mulshankar’s lifetime all the joint family 
property was entered in his name in the 
Government records, and after his death 
the Collector substituted the name of his 
widow Bai Suraj in his place. In the nor. 
mal course of things the joint family pro. 
perty including the disputed property upon 
the death of Mulsbankar would vest in his 
surviving brother Balkrishna. But it ap¬ 
pears that Bai Siiraj successfully set up 
before the Collector her right to possession 
of the property on the ground that it was 
the exclusive and self.acquired property of 
her husband Mulsbankar. On that account 
Balkrishna filed a suit in 1895 for a decla. 
ration that he was entitled to certain agri. 
cultural lands affected by the mutation and 
that in consequence his name should be 
entered in the Government records in the 
place of Bai Suraj. Balkrishna succeeded in 
that suit and the lands were transferred to 
his name although the possession of Bai 
Suraj with regard to five items of property, 
which are now in dispute, continued with 
her. In 1900, while Bai Suraj was in pos- 
session of the property, she invited her 
brothers, including the present defendant 1 
Bhogilal, to share a portion of the family 
house with her. Balkrishna therefore insti¬ 
tuted an action (Suit No. 187 of 1900) to 
evict Bai Suraj and her brothers on the 
basis that their possession was wrongful 
and that he bad a better title being the sole 
survivor of the joint family. In her defence 
to that suit Bai Suraj, perhaps in view of 
the decision in the prior suit of 1895, did 
not dispute the allegations as to the devolu. 
tion of the estate by survivorship and the 
nature of the property, conceding that it 
was the joint family property of her de¬ 
ceased husband and his brother Balkrishna. 
But she urged that she was not given pro¬ 
per maintenance since her husband s death, 
and requested the Court to do her equity. 
That request is reproduced in para, 15 of 
the judgment in that suit as follows {vide 
Exhibit 26) : 

That so long as plaintiff does not make suitable 
provision for bei maintenance and residence and 
so long as he does not pay her the expenses in¬ 
curred by her for her husband’s obsequies and 
arrears of maintenance from her husband's death 
down to date of recovery of possession of the pro¬ 
perties in suit a suitable amount for the expenses 
of pilgrimages which she is bound to go for the 
salvation of her husband’s sonl and outstandings 
belonging to her husband which he has collected 
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he cannot claim possession of the properties In 
suit from her. 

The materiality of that defence will be 
apparent if regard is had to the defence in 
this suit that notwithstanding the decree 
and her admission in the former suit the 
possession of Bai Suraj continued to be 
adverse to Balkrishna and his sons, the 
plaintiffs in this action. The Court in that 
suit, following the invariable practice in 
this Court, passed the following decree on 
21st March 1902 ; 

The plaintiff do invest a sufficient sum in Gov¬ 
ernment securities for payment of maintenance to 
defendant 1 at the rate of Rs. 24 per month dur. 
ing her lifetime or secure otherwise according to 
the mode most convenient and suitable to both 
parties to be determined In execution proceedings, 
the amount of maintenance fixed to be payable to 
defendant 1 as above and he do repair and put in 
a habitable condition the eastern moiety of the 
house, viz. lot No. 1 in the list annexed to the 
plaint and in her occupation at present for her to 
reside in it during her lifetime and after doing the 
above, be do recover from defendant 1 and as 
against defendants 2, 3, 4, 5 and 7 possession of 
the properties described in the plaint, the eastern 
moiety of the bouse lot No. 1 mentioned above 
excepted on conditions laid down as regards her 
maiatenance and residence being fulfilled by plain¬ 
tiff. Defendant 1 do deliver up to him possession 
of the above-mentioned properties together with 
all title deeds, rent-notes and other documents 
relating to them that may be in her possession. 

Subsequent to that decree both parties 
filed execution proceedings which proved 
abortive. In 1902 Bai Suraj applied to the 
Court to obtain the maintenance fixed in 
that decree from Balkrishna, but it was 
held that the decree being merely declara¬ 
tory she bad no right to execute it against 
Balkrishna or the family property. The 
dismissal of that application was confirmed 
in appeal in 1903 by the High Court : vide 
Ex. 126. Balkrisbua in bis turn filed un. 
successfully three darkbasts for possession 
in the lifetime of Bai Suraj. The last dar- 
kbast was filed in 1930 by Balkrishna's re¬ 
presentatives after the death of Bai Suraj, 
which took place ou 1st October 1930, 
against her brother and the persons in pos- 
session through her. The years in which 
the first three darkbasts were instituted are 
1905, 1908 and 1913. It may be noted that 
the last darkbast filed after the death of 
Bai Suraj against some of the defendants 
was dismissed on the ground that it was 
barred under Art. 182, Limitation Act, and 
S. 48, Civil P. C. The third ground of dis¬ 
missal was that the plaintiff not having 
fulfilled the conditions l^id down in the 
decree which was declaratory, be could not 
recover possession. It seems that Bai Suraj 


had on 3l9t March 1921 executed a sale 
deed with regard to lots Nos. 2 to 5 in dis. 
pute in favour of her brother, defendant 1, 
for the consideration of Es. 8999. Bai. 
krishna therefore instituted Suit No. 386 of 
1921 against Bai Suraj and the alienee 
from her for a declaration that that sale 
was hollow and did not affect his rights. 
No possession was claimed, but there was 
a prayer for injunction preventing Bai 
Suraj from making further alienations of 
this property. That suit was decided by the 
joint Second Class Subordinate Judge of 
Surat in the plaintiff’s favour on 21st 
March 1922. 

As already observed, Balkrishna’s repre. 
sentatives. namely his son and grandson, 
having failed to recover possession in 
execution proceedings against Bai Saraj's 
brother, who was in possession of the pro. 
perties in the darkbast of 1930, have 
brought this suit to recover possession of 
the properties in the plaint with mesne 
profits. There were several defences to this 
action, the chief being that the suit was 
barred by limitation and also under Ss. 11 
and 47 and O. 2. E. 2, Civil P. C. The 
learned trial Judge disallowed those con. 
tentions and passed a decree in the plain, 
tiff’s favour affecting all the properties in 
suit and directed an enquiry as to future 
mesne profits. Against that decree defen¬ 
dant 1, the brother of Bai Suraj and pur¬ 
chaser from her of lots Nos. 2 to 5 in the 
plaint, has filed this appeal. Counsel for the 
appellant has formulated his couteutioDS 
in the same way as in the trial Court. His 
principal point is that Bai Suraj’s posses, 
sion continued to be adverse to Balkrishna 
and his successor in estate notwithstanding 
the decree passed in 1902 and that her 
possession had ripened into a perfect title 
at the time of the sale to her brother. It is 
strenuously argued that after the decree of 
1902 the only remedy of Balkrishna was 
by execution, and having failed therein, 
this suit based upon the same cause of 
action is barred. It is also pointed out that 
Balkrishna having failed to ask for posses, 
sion in the suit of 1921, bis remedy is lost 
by reason of the provisions of O. 2, K. 2, 
Civil Procedure Code. 

Now, the claim of the plaintiff’s in so 
far as it relates to the property comprised 
in lot No. 1, which is the eastern moiety of 
the house occupied by Bai Suraj, must be 
distinguished from the rest. It is clear 
from the decree passed in Suit No. 187 of 
1900 that the eastern moiety of the bousd 
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was exoeptdd from the decree for posses. 
sioD OQ the ground that it was in the ooou. 
pation of Bai Suraj as her residence to 
which she was entitled during her life. 
That as a widow of a deceased coparcener, 
she was entitled to residence in a portion 
of the joint family property is not denied. 
And the decree having determined the 
rights of the parties in that respect and 
having reserved lot No. 1 for her residence, 
the right of the plaintiffs to recover posses, 
sion thereof accrued only on the death of 
Bai Suraj. Mr. Thakor for the appellant 
has conceded that the entire moiety of the 
property excepted by the decree is identi. 
cal with lot No. 1, and after satisfying 
himself on that point he has not pressed 
the defendant’s claim to lot No. 1. We 
therefore hold that the title to that lot 
vests in the plaintiffs. 

The question affecting the.other pro¬ 
perty is not free from difficulty. The dis¬ 
pute centres round the true construction of 
the decree passed in March 1902, for that 
construction must affect the question of 
limitation and the maintainability of this 
action in view of the provisions of Ss. 11 
and 47, Civil P. C. Considerable argument 
has been advanced before us as to the 
effect of that decree. It has been urged on 
behalf of the plaintiffs-respondents that 
that decree was merely a declaratory decree 
recognizing the right of the deceased Bai 
Suraj to continue in possession of the 
family property in dispute in lieu of the 
maintenance to which she was unquestion- 
ably entitled, and that at least until some 
suitable provision was made for her main¬ 
tenance with her consent, the plaintiffs 
could not execute the decree. It is also 
pointed out that notwithstanding the offers 
made to Bai Suraj she was not willing to 
accept reasonable suggestions in that be¬ 
half. Consequently, it is urged that her 
possession was not adverse to the plaintiffs 
in her lifetime, at least till she effected 
the sale of lota Nos. 2 to 5 in 1921. It is 
also urged that upon that basis the decree 
was not executable so long as Balkrishna 
or his descendants preferred to continue 
Bai Suraj during her life to recover her 
maintenance out of the property. And 
therefore, proceeds the argument, this suit 
being based upon a cause of action arising 
upon the death of Bai Suraj whose claim 
to maintenance out of the property ceased 
with her, is not incompetent under S. 11, 
Civil Procedure Code. 

It has been conceded—and the point is 


res judicata between the parties having 
regard to the operation of the decree in the 
suit of 1920—that Mulshankar was a mem- 
her of an undivided Hindu family governed 
by the Mitakshara at the time of his death 
in August 1893 and that ail the property 
in dispute as well as the other property in 
the possession of the plaintiffs was then the 
joint family property of Mulshankar and 
his brother Balkrishna. Consequently, it 
follows that Mulshankar's widow Bai Suraj 
was entitled to nothing more than main, 
tenance out of the joint family estate. She 
was also entitled to residence in a portion 
of the family house. If therefore Bai Suraj 
trespassed upon certain property of the 
joint family and claimed it in her own right 
as the widow of her deceased husband, that, 
possession at its inception would be adverse 
to the survivor in the coparcenary unless, 
as pointed out by their Lordships of the 
Privy Council in 29 Cal 664,^ it was the 
result of an arrangement between the 
widow and the surviving coparcener or co. 
parceners. It is clear from the record that 
upon her husband’s death Bai Suraj claim- 
ed the property in his possession in her 
own right as his heir and succeeded on that 
plea before the Collector in getting her 
name entered in the record. There can be 
no doubt whatsoever that her possession 
originated in wrong and was reinforced by 
an unequivocal assertion of an adverse title. 
A vague reference has been made to an 
arrangement in the following pleadings as 
if to suggest that the continuance of that 

possession was the result thereof : 

And in the end in order that she might obtain 
her maintenance we allowed her to pass the rent- 
note and ganot and to that eSeot was the family 
arrangement, and pursuant to the said arrange¬ 
ments the said properties were given in manage¬ 
ment and in possession to her and under the 
circumstances properties were allowed to remain 
with her, and this kind of family arrangements 
were pursuant to the aforesaid decree and were in 
accordance with that decree, and she remained in 
management and in possession pursuant to that 
decree. 

It is difficult to spell out a coasistent 
defence from that statement. We are how¬ 
ever informed by the learned advocate on 
behalf of the respondents that besides the 
arrangement envisaged by the decree of 
1902 there was no arrangement of any kind 
between the parties and that the reference 
was expressly to the terms of that decree. 
Therefore if the quality of Bai Suraj’s pos- 
session must be regarded as adverse at 

1 . Sham Koer v. Dah Koer, (1902) 29 Cal 66i= 
29 I A 132=8 Sar 280 (P C), 
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its inception, the question ia whether when 
the decree was obtained in the suit of 1900 
there was any alteration in the character 
of that possession. 

It may be noted that in the plaint in 
that suit of 1900 (Ex. 26) express mention 
is made of the fact that Bai Suraj and her 
brothers including the defendant Bhogilal 
were wrongfully in possession. That was 
the scope of the suit, and the decree merely 
emphasised the title of Balkrishna. the 
plaintiff’s father, to immediate possession 
of the property. Incidentally, it set out the 
right of Bai Suraj to claim maintenance 
out of the family property. The manner in 
which that maintenance should be provided 
for was certainly indicated; but no charge 
was created over any property in her 
favour. The form of that decree was appar. 
ently suggested by 18 Bom 452.® Therein 
the practice of this Court that an heir or 
coparcener suing to recover family property 
from a widow entitled to be maintained 
out of it should not be allowed to evict 
the widow without first securing a proper 
maintenance for her, has been indicated. 
But it is clear that there was no declaration 
of the widow’s right to remain in possession 
in lieu of her maintenance as erroneously 
assumed in the Court below. We are satis, 
fied that the plaintiffs and tbeir predeces. 
sors were entitled under that decree to 
execute it on the terms postulated, the 
moment it was passed. It is evident that 
the present suit is instituted for the same 
relief and upon the same cause of action 
against a transferee from Bai Suraj who 
was a party to the former suit of 1900. 
Prima facie this suit is affected by the pro- 
bibition contained in Ss. 11 and 47, Civil 
P. C., and its conversion into an application 
in execution is barred under S. 48 of the 
said Court. It was open to the plaintiffs to 
fulfil the terms imposed by the decree and 
claim possession in execution. The mere 
fact that Balkrishna’s offer of certain terms 
was not accepted by Bai Suraj in her appli¬ 
cation in execution did not prevent the 
executing Court from deciding the question 
left to it for decision in a proper applica. 
tion by the plaintiffs or their predecessor. 
If the right to execute the decree was lost 
owing to the inaction of the plaintiffs, the 
second suit will not lie. 

It is said that although the right to 
execute the decree was barred, the title 
declared under that decree continued. In 


support of that statement reliance has been 
placed on several rulings particularly 44 
Bom 934.^ The argument again is based 
upon the assumption that the decree recog. 
nized Bai Suraj’s right to remain in pos. 
session in lieu of her maintenance. That 
view is not warranted by the terms of the 
decree. But the argument is also directed 
to showing that the decree effectively inter, 
rupted the course of adverse possession and 
prevented Bai Suraj or the assignees from 
her from maintaining that the plaintiffs’ 
title was extinguished. It is clear that the 
action of 1900 was an action in ejectment. 
The judgment was in favour of the plaintiff 
Balkrishna as owner of the property. The 
question is whether such a judgment, if 
not accompanied by the deoree.holder’s 
entry, would constitute breach or interrup¬ 
tion of the continuity of the judgment>deb. 
tor’s adverse possession. The answer must 
be found in the fact that the adjudication 
that Balkrishna, the father of plaintiff li 
was the true owner and bad a good title 
was not incompatible with the wrongful pos¬ 
session of Bai Suraj or the defendant-appel- 
lant. That title could have been enforced 
in execution within the time allowed by 
law ; see 46 Mad 751* and 46 I A 197.® 
That position was not properly appreciated 
by the learned trial Judge. It is suggested 
that the widow Bai Suraj had not in her 
defence to that action set up a title adverse 
to Balkrishna. I have set out above her 
defence in that respect. Although she does 
not in so many words say that she was in 
possession adversely to the plaintiff in that 
suit, she has nowhere accepted the position 
that her possession was with the concur, 
rence of the true owner. All that she has 
stated is that the Court should not pass a 
decree in the plaintiff's favour so long as 
her claim to maintenance was not fully 
satisfied. If therefore Bai Suraj’s possession 
was initially adverse to the true owner, 
the mere declaration of the plaintiff’s title 
neither deprived her of that possession nor 
altered its character. The declaration in 
the view we take instead of disturbing Bai 
Suraj’s possession emphasised the facts of 
its adverse quality. That possession bad 

3. Mir Akbarali v. Abdul Ajij, (1930) 7 A I B 
Bom 61=56 IG 96=44 Bom 934=33 Bom 
L R 916. 

4. Subbaija Pandaram v. Mahammad Mostapfaa 
Marcayar, (1993) 10 A I R P C 176=74 I 0 
493=60 I A 295=46 Mad 761 (P C). 

5. Satgur Prasad v. Eisbore Lai, (1919) 6 A I B 

P C 60=55 I C 486=46 I A 197=43 AU 162 
(P C). 
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the necessary continuity and publicity to 
defeat the title of the true owner. 

The cases to which we were referred and 
which held that a decree for possession 
interrupts the course of adverse possession, 
namely 35 Bom 79® and 23 Bom L R 301^ 
are clearly distinguishable on the facts. In 
46 Mad 625® there was a suit to recover 
possession of a choultry building belonging 
to a charity by one alleging that he was 
the hereditary trustee, and it was held that 
the judgment of the Court declaring that a 
party in possession of immovable property 
had no title to it had not the effect of 
interrupting the continuity of the adverse 
possession as against the real owner, and 
that if he continued in possession for 12 
years before suit, his title was perfected. 
In the Privy Council case in 46 Mad 751* 
the appellant was trustee under a registered 
deed executed by his grandfather in 1890. 
In 1898 respondent 1 purchased part of 
the property at a sale in execution of a 
decree against the appellant's father, the 
then trustee, for debts incurred by him; 
the purchaser and the other respondents, 
who claimed under him, had been in pos¬ 
session since that date. In 1904, in a suit 
the appellant obtained a decree declaring 
the validity of the trust. In 1913 the ap¬ 
pellant sued the respondents for possession 
of the purchased property. In considering 
the defence that the suit was barred either 
under Art. 124 or Art. 144, Limitation 
Act, their Lordships observed as follows 
(page 765) : 

X^ow the real argument in favour of the appel¬ 
lant was that in the presence of the purchaser 
it was declared that the trust had been validly 
created and that the property was, in fact, trust 
property, and it is suggested that this effects res 
judicata as against the respondents and prevents 
them from now asserting that the property is their 
own. Their Lordships do not think that the decree 
had that effect. At the moment when it was 
passed the possession of the purchaser was adverse, 
and the declaration that the property bad been 
properly made subject to a trust disposition, and 
therefore ought not to have been seized, did not 
disturb or affect the quality of his possession; It 
merely emphasised the fact that it was adverse. 

In view of that decision we think with 
respect that the ruling of this Court in 
44 Bom 934® is no longer good law. Conse- 

6 . Yasudeo v. Eknatb, (1911) 85 Bom 79=8 I 0 

639=13 Bom L B 926. 

7. Bakhmabai v. Bamcbandra, (1921) 8 A I B 

Bom 470=61 1 0 414=45 Bom 943=23 Bom 

L B 801. 

8 . SlngaraveluMudaliar v. ChokkalingaMudaliar, 

(1923) 10 A I B Mad 66=70 I C 994=46 Mad 

525=43 M L J 787. 


quently if Bai Suraj’s possession was wrong, 
ful, that possession was certainly perfected 
into a good title in 1914 when the right to 
recover possession under the decree of 1902 
was barred. In other words, the inaction of 
the plaintiff Balkrishna in not enforcing in 
time the decree of 1902 defeated his right 
against the judgment-debtor or the person 
claiming through him. But it is urged on 
behalf of the plaintifl's-respondents that, 
even if Bai Suraj had perfected her title in 
her lifetime and the estate became her 
stridhan or an accretion to the estate of 
her deceased husband, the plaintiffs being 
her nearer heirs or the next reversioners 
of her husband are entitled to succeed to 
that estate. Now a plea of title on that 
basis cannot be reasonably spelt out from 
the plaint. There is a reference in para. 7 
of the plaint to Suits Nos. 187 of 1900 and 
386 of 1921, and the plaintiffs have stated 
their effect as follows : 

In accordance with the arrangements of the 
family the properties were allowed to remain in 
the possession of the aforesaid Bai Suraj and to 
that effect the declaration was made, and in ac¬ 
cordance with the tenets of Hindu law we are the 
heirs to our ancestor Mulsbanker Bbaishanker 
and his widow, the aforesaid Bai Suraj, and with 
regard to the said properties till this date we the 
plaintiffs are the sole owners and the defendants 
have no right whatsoever over the said properties. 

There is no reference to the acquisition 
by Bai Suraj of this property in her own 
right; nor is there any averment of the 
alternative plea that Bai Suraj’s possession 
had converted the coparcenary property 
into her stridhan. No issue was demanded 
on that point in the trial Court and in our 
opinion it is not open to the respondents to 
urge that claim based on an entirely differ, 
ent title for the first time in this appeal. 
Moreover, it seems unreasonable to assume 
that Bai Suraj who inherited no estate 
from her husband could benefit by her 
individual act an estate which she did not 
represent on the principle stated in 26 
Bom L R 1117.® And as I shall presently 
show, if the property formed part of her 
stridhan, the plaintiffs cannot defeat the 
claim of the purchaser from her. We have 
therefore refused to consider the claim of 
the plaintiffs on the alternative title in this 
appeal. 

In view of our conclusion that Bai Suraj 
had perfected her title in 1914, the defen. 
dants who claim through her as transferees 

9. Lajwantl v. Bafa Chand, (1924) 11 A I B P 0 
121=80 I C 788=51 I A 171=5 Lah 192=26 
Bom L R 1117 (P C). 
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of lots Nos. 2 to 5 are entitled to be main¬ 
tained in possession. The defence of Bhogi- 
lal has been that he is a transferee from 
Bai Suraj. It has been urged that in the 
decree in the suit of 1922 there was a 
declaration that the sale to defendant 1 
was void and that no title had passed to 
him thereunder and that therefore the 
defendants cannot deny that the plaintiffs 
had a title in 1922. But that was a deci. 
eion of a Second Class Subordinate Judge 
who bad no jurisdiction to try the present 
suit. Consequently, that decree would not 
operate in this suit as res judicata under 
S. 11, Civil P. C. It is important to note 
that in the pleadings in this suit beyond a 
recital of that decree of 1922 there is no 
suggestion that the sale to defendant 1 was 
not operative to convey the rights of Bai 
Suraj on the ground that it was a sham 
and colourable sale. From the issue framed, 
it appears no such claim was made in the 
trial Court. It is not therefore open to the 
respondents to urge for the first time in 
this appeal that we should consider the 
question of the validity of the sale on the 
evidence available or give a fresh oppor. 
tunity to the plaintiffs to lead additional 
evidence on the point. 

On the above grounds the appeal must 
succeed so far as lots Nos. 2 to 5 are con¬ 
cerned. It is therefore unnecessary to con¬ 
sider the plea that the provisions of O. 2, 
E. 2, Civil P. C., constitute a bar to this 
action against defendant 1 inasmuch as the 
plaintiffs could have in the suit of 1922 
claimed to recover possession. In the result 
we allow this appeal, and reverse the decree 
of the trial Court except in regard to the 
property comprised in lot No. 1. With re- 
gard to the property in that lot the decree 
of the lower Court is maintained. In other 
respects the claim of the plaintiffs to pos- 
session is dismissed. In view of the partial 
success of the defendant-appellant we direct 
that he alone shall get half the costs 
throughout from the plaintiffs. The cross¬ 
objections are dismissed with costs. 

s.g./r.k. Appeal partly allowed, 
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Broomfield and Macklin JJ. 

Shanmukhappa Gurulingappa and 
others — Appellants. 

V. 

Budrappa Golappa Mailt — 

Bespondent. 

Cross First Appeals Nos. 149 and 222 of 
1936, Decided on 13th October 1938. 


(a) Hindu Law—Alienation—Father—Subse¬ 
quently born son—Alienation by sole surviving 
coparcener cannot be objected to by son born 
to or adopted by him subsequently. 

A sole surviving coparcener is entitled to dis¬ 
pose of the coparcenary property as if it were his 
separate property by sale or mortgage without any 
legal necessity or to make a gift of it, and a son 
born to him or adopted by him subsequently can¬ 
not object to such alienations made by bis father. 

[P 267 C 1, 2] 

(b) Hindu Law—Debts—Coparcener—Debts 
incurred by sole surviving coparcener are not 
binding on son adopted in the coparcenary 
subsequently, unleu contracted for ncceuary 
purposes or benefit of tbe family. 

When the coparcenary consists of a sole surviv¬ 
ing coparcener and his deceased brother's widow, 
the former's interest in tbe coparcenary property 
is liable to be diminished by the adoption of a son 
by him or by his brother's widow and hence it is 
only the debts Incurred by him for necessary pur¬ 
poses and for benefit of tbe family that would bind 
tbe estate and he cannot alienate the family pro¬ 
perty in satisfaction of his private debts when be 
ceases to be solely entitled. Tbe question whether 
tbe debts are binding on the coparcener who sub¬ 
sequently comes into the family by adoption 
depends simply on whether they would have 
bound him if he bad been a member of tbe family 
when they were contracted and if tbe alienation 
takes place after the family once again becomes a 
coparcenary in the true sense, legal necessity, or 
family benefit or bona fide inquiry into these mat¬ 
ters must be proved in tbe ordinary way ; and in 
the absence of such proof the newcomer’s share 
will not be bound: AIR 1927 Mad 676, Bel. on; 
33 All 272 (PC) : AI R 1924 P C 136 and AIR 
192? P C 66, Be/. {P 268 0 2] 

(c) Costs—How awarded. 

Costs may be awarded to each successful defen¬ 
dant on tbe aggregate value of all the property 
which is tbe subject-matter of the suit : A I R 
1925 Bom 432, Foil. [P 270 C 2] 

S. E. Parulekar (in No. 149), Dr. B. E. 
Ambedkar, G. E. Madbbavi and K. E. 
Bengeri (in No. 222)— for Appellants. 

Dr. B. B. Ambedkar and 6. E. Mad. 
bhavi (in No. 149) and D. B. Maneri. 
kar, B. M. Kalagate, S. B. Jatbar and 
K. J. Kale (in No. 222) — 

for Bespondents. 

Broomfield J.—These are cross-appeals 
in a sui^ for partition and possession of a 
half-share in tbe suit properties. There was 
a Hindu joint family consisting of Bud- 
rappa and his two sons Shiddappa and 
Gurappa. Shiddappa had no son. Gurappa 
bad sons, Golappa and Gurulingappa. Sbid- 
dappa adopted Golappa as bis son. Soon 
after this adoption he died. Golappa, the 
adopted son, died in 1908 and soon after 
that Gurappa died. From 1908 to 1929 
Gurulingappa, defendant 1 in tbe suit, bis 
mother Obannavva and Golappa's widow 
Iravva, defendant 7, lived together as a 
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joint family. The plaintiff was adopted by 
Golappa's widow in 1929. Defendant 1 
while he was the sole surviving coparcener 
alienated a number of the family proper, 
ties, some to his wife Ningavva, defendant 
8, some to the other defendants in the suit. 
After the adoption of the plaintiff he alie. 
nated other properties in satisfaction of 
debts previously incurred by him. This 
suit was brought to recover a half.share in 
all the properties. 

The trial Court held that the alienation 
in favour of defendant 2, which was prior 
to the adoption, was valid and binding on 
the plaintiff. The alienations to defendants 
3 and 4 were subsequent to plaintiff’s 
adoption but they also were held valid 
because they were made to satisfy a mort. 
gage which was prior to it. The alienation 
in favour of defendant 5 was held binding 
as it arose from a debt contracted prior to 
the adoption and that in favour of defen. 
dant 6 was upheld because it was held to 
be in respect of a debt incurred for tbe 
family business. On the other hand, the 
alienation in favour of defendant 8, which 
was prior to the adoption of plaintiff, was 
held not binding, the learned trial Judge 
apparently taking the view that the trans. 
action was not intended to take effect as a 
gift. The alienation to defendant 9 was 
prior to the adoption and held binding. 
The alienation to defendant 11 was subse. 
quent to the adoption but nevertheless 
held binding by the trial Court for reasons 
similar to those on which the decision in 
defendant 5’s favour was based. 

Plaintiff in his appeal, First Appeal 
No. 222, has challenged only the findings 
in respect of the alienations to defendants 5, 
6 and 11. Defendant 8 in her appeal. First 
Appeal No. 149, has challenged the finding 
that the alienation to her does not bind the 
plaintiff. The case raises some novel and 
difficult questions of Hindu law. The posi. 
tion could not have arisen prior to the de. 
oision of the Privy Council in 60 I A 25,' 
because according to the view of the law 
accepted before that case, the adoption of 
the plaintiff would not have been valid. 
This case therefore falls to be decided 
mainly on first principles. It is well settled 
that a sole surviving coparcener is entitled 
to dispose of the coparcenary property as 
if it were his separate property. He may 
sell or mortgage the property without legal 

1. Bhimabai v. Guranatbgouda Khaodeppa' 
gouda, (1933) 2Q A I R P C 1=141 I C 9=60 
I A 26=57 Bom 157 (P C). 


necessity or he may make a gift of it. If a 
sou is subsequently born to him or adopted 
by him, the alienation, whether it be by 
way of sale, mortgage or gift, will neverbhe- 
less stand, for a sou cannot object to aliena. 
tions made by his father before he was 
born or begotten. The alienations which 
took place prior to the plaintiff's adoption 
are not now challenged in the appeal. But 
it is contended on plaintiff 's behalf that on 
his adoption he obtained a coparcenary in- 
terest in all the properties. Defendant 1 
had DO longer an unfettered right to deal 
with them and he became simply an indi. 
vidual coparcener and could not alienate 
more than bis own share. It is further 
argued that on the assumption that he 
could be regarded as manager of the family 
after plaintiff’s adoption, the alienees are 
bound to prove necessity for the aliena. 
tions, or at least that they made a proper 
inquiry as to the existence of necessity and 
that no such necessity or inquiry has been 
proved in the present case. 

Mr. Manerikar, who appeared for the 
alienees, defendants 5 and 11, put his argu. 
ment in this form. He said that although 
defendant 1 was the sole surviving copar. 
cener, the joint family was not extinct and 
the property must be regarded as being all 
the time coparcenary property. After the 
plaintiff’s adoption, according to him. de. 
fendant 1 became automatically tbe mana. 
ger of the family; and apart from that he 
contended that the power to alienate pos- 
sessed by the sole surviving coparcener 
includes the power to incur debts which 
will bind the estate. As regards the first 
proposition, the property was coparcenary 
property before the plaintiff’s adoption in 
the sense that defendant I’s interest in it 
was liable to be diminished by the adop. 
bion of a son by him or by Golappa’s 
widow. Bub that does not carry us very 
far. As to the second proposition, defen- 
dant 1 was not necessarily the manager of 
the family. That must depend on the cir. 
oumsfeances of the case; and of course the 
manager can only alienate for family pur. 
poses. Mr. Manerikar’s third proposition, 
if it means that any debts incurred will 
bind the estate, is in my opinion not sound. 
As the property was in a sense coparcenary 
property, it is probably true to say that 
debts contracted for necessary purposes and 
for the benefit of the family would bind 
the estate. But the fact that the sole sur. 
viving coparcener can alienate the proper¬ 
ties at a time when he is solely entitled 
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can hardly jnstify the conclnsion that he 
can alienate them when he has ceased to 
be solely entitled in satisfaction of his pri¬ 
vate debts. It seems to be opposed not only 
to Hindu law but to all principles of law 
and equity that a man should be able to 
sell what does not belong to him in satis, 
faction of obligations incurred by himself 
alone for his own purposes, 

Mr. Jathar who appeared for the alienee, 
defendant 6, urged that in view of the evi¬ 
dence as to the state of the family it may 
be assumed that the debts were incurred 
for family purposes. That aspect of the case 
I will deal with separately. His further 
argument was that it is not necessary to 
prove that the debts were of that kind. 
When the plaintiff came into the family hy 
adoption, he became entitled to his share 
of the assets hut also became liable for his 
share of the liabilities of the family. If 
there is a debt which is binding on the 
estate represented by defendant I, it is not 
necessary to prove legal necessity, and it 
was even contended that under the circum. 
stances of this case defendant I’s personal 
debts, for whatever purpose contracted 
provided they were not immoral or illegal, 
are binding on the family. Mr. Jathar said 
in fact that there is no basis for any dis- 
tinction between personal debts and indi- 
vidual debts in the case of a sole surviving 
coparcener and that a business started by 
a sole surviving coparcener must be regar- 
ded as a family business in which a subse- 
quent adoptee becomes a partner. 

I find myself unable to accept these 
arguments. The proposition that an adopted 
son must take his share of the liabilities of 
the family is sound, but it begs the ques¬ 
tion. It is not correct to say that plaintiff 
in a case like this would necessarily become 
entitled to the assets of defendant 1. Any 
coparcener may have separate acquisitions, 
a separate business and private debts. The 
position of a sole surviving coparcener is 
the same in that respect. On this parti, 
cular point there happens to be a direct 
authority in 50 Mad 582.^ That was a 
case where a Hindu, who had no copar- 
ceners, built a house out of his self.acqui- 
sitions on an ancestral site of little value. 
Subsequently, he adopted a son with whom 
he lived in the house. A creditor of the 
son claimed a share in the house, but it 
was held that the father was solely entitled 

2. Peiiakarappan Chettj y. Aranachalam Chet* 
ty. (1927) 14 A I R Mad 676=102 I 0 290= 
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to the superstructure and to a half of the 
site and the son's creditor was entitled to 
attach and sell the son’s half share only in 
the site and not the superstructure. Defen¬ 
dant 1 in this case had a ginning factory. 
If that business had prospered, the plain- 
tiff, it appears, could not have claimed any 
share. That being so, there is no reason 
why he should be subject to all the liabi¬ 
lities incurred by defendant 1, for instance 
liabilities arising out of a new business. 
There is no analogy with the case of a son 
and no question here of any pious obliga- 
tion on plaintiff’s part to pay the debts of 
defendant 1. 

There is no reason that I can see why 
the case should differ frOm the ordinary 
one where there are several coparceners. 
It is obvious that if defendant 1 had had 
another brother and the two of them had 
conducted a private business, haying nothing 
to do with the family property, the after 
adopted son of a deceased coparcener wonld 
not have been liable. 1 can see no principle 
on which a case like the present can be 
decided, except this, that when a sole sur¬ 
viving coparcener contracts debts but does 
not alienate the family property to pay 
them or create any charge on the property 
in respect of them, the question whether 
the debts are binding on a coparcener who 
subsequently comes into the family (he not 
being a son of the sole surviving coparcener 
and not therefore under a pious obligation 
to pay them) must depend simply on wbe- 
ther they would have bound him if he had 
been a member of the family when they 
were contracted. That is to say, when an 
alienation takes place after the family has 
once again become a coparcenary in the 
true sense, legal necessity or family benefit 
or bona fide inquiry into these matters 
most be proved in the ordinary way, and 
in the absence of such proof the new co¬ 
parcener’s share will not be bound. 

In the case of the alienations to defen¬ 
dant 11, a point is made of the fact that a 
decree was obtained against defendant 1 
after the date of plaintiff’s adoption. De¬ 
fendant 1 borrowed Eupees 700 from one 
Virappa on a promissory note in 1927. 
After the adoption Virappa sued defendant 
I and got a decree which was assigned to 
defendant 11. One of the properties claimed 
in the present suit was attached and ulti¬ 
mately has been sold by auction and pur¬ 
chased by defendant 11. It has been argued 
that the decree against ^^fendant 1 binds 
the plaintiff and that therefore the pnr- 
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chase by defendant 11 also binds him. 
Bnt why should this be so? No doubt 
there may be oases [as for instance 38 I A 
45.® 41 I A 216* and 54 I A 122=^] where 
the manager represents the whole family 
in litigation and a decree against him binds 
the whole family even though he has not 
been expressly sued as a manager. But 
whether the manager can properly be said 
to represent the family depends on the 
oiroumatances of the case, and when, as 
here, it is a matter of dispute both whether 
defendant 1 was in any real sense the 
manager of the family and whether the 
transactions which led to the litigation had 
anything to do with the family at all, 1 do 
not see how it can possibly be held that 
the decree against defendant 1 concludes 
the matter against the plaintiff. He was 
an adult, about twenty-four, at the time of 
the adoption. He says he never lived with 
defendant 1 and there is no evidence that 
he did, and no evidence of any relations 
between him and defendant 1 from which 
his consent to the decree against the latter 
could possibly be inferred. In my view the 
decree and the court sale are binding on 
the plaintiff if the debt of defendant 1 is 
binding on him but not otherwise. 

In the case of all three alienations there¬ 
fore the question is whether they can be 
justified on the ground of legal necessity 
or benefit to the family or on the ground 
that proper inquiry was made by the 
alienees. Before dealing with the particu¬ 
lar alienations, I may refer briefly to the 
evidence, such as it is, as to the position of 
the family and the nature of defendant I’s 
activities. Plaintiff, who is not of course a 
disinterested witness, says that defendant 1 
had an income of Rs. 4000 or Rs. 5000 a 
year, was not leading a good life, used to 
keep prostitutes and started a ginning fac¬ 
tory and a dramatic company. The ginning 
factory was not a big concern ; it resulted in 
losses, and latterly defendant 1 had a flour 
mill from which he maintained himself. 
The plaintiff’s father Ningappa says that 
defendant 1 used to keep women and wasted 
his money. He started a "drama” and also 
had a ginning factory. This witness obvi. 

8 . Kisben Farsbad v. Hat l^arain Singh, (1911) 
83 All 272 = 9 I 0 739=88 I A 46=8 A L J 
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4. Sbeo Shankar Ram v. Jaddo Knnwar, (1914) 
1 AIR PC 186=24 I 0 604=411 A 216= 
86 AU 883 (P C). 

6 . Lingangowda ▼. BanBangowda,(1927) 14 A I R 
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oualy knows very little about the matter. 
Plaintiff’s adoptive mother Iravva merely 
says that defendant 1 had a ginning factory 
but did not trade in cotton otherwise. 
These are the plaintiff’s witnesses and they 
are not worth very much. But the burden 
of proof, as I take it, is on the alienees, 
and it is noteworthy that it does not seem 
to have been even suggested to these wit. 
nesses that the ginning factory was a 
family business or that the liabilities in. 
curred by defendant 1 had anything to do 
with the family needs. 

Defendant 2 in his evidence says that 
defendant 1 sold his property to pay off 
debts incurred through losses in the cotton 
trade, ginning factory and home farm. But 
he has admitted that he does not know to 
whom defendant 1 actually owed the debts 
or how the money which defendant 1 re. 
ceived from him was utilized. The evidence 
of defendants 3 and 4, witness Premchand 
Marwari and witness Basappa, proves that 
defendant 1 had mortgaged some of his 
lands for Rs. 10,000 and also borrowed 
money from defendant 4 and that he paid 
off these debts by selling lands to defen¬ 
dants 3 and 4. The mortgage took place 
before plaintiff’s adoption and these aliena. 
tions are admittedly binding on him. This 
evidence is relied upon as showing in- 
directly that defendant 1 was in embarras- 
sed circumstances and therefore under the 
necessity of borrowing even for the needs 
of the joint family. But no such conclusiort 
is justified by what the witnesses say. De- 
fendant 3 merely says that defendant 1 
had a big business and many debts. Prem- 
cband, from whose firm Rs. 10,000 were 
borrowed, apparently knows nothing and 
at any rate says nothing about the pur¬ 
pose of the loan. Defendant 4 says vaguely 
that defendant 1 borrowed from him for 
household difficulties and that he had a 
home farm and trade and a ginning factory. 
Basappa says that defendant I’s income 
was Rs. 3000 or Rs. 4000, that there was 
no debt in his father’s time and that defen¬ 
dant 1 incurred debts owing to losses in 
the home farm and trade and ginning 
factory. It appears however that he has 
no personal knowledge of these matters 
and he does not know if there was any 
trade in the time of defendant I’s father. 
It would be impossible to hold on this evi¬ 
dence either that there was any family 
business — the ginning factory and the 
cotton trade appear to have been private 
speculations of defendant 1 himself — or 


270 Bombay Shanmukhappa v. Eudrappa (Broomfield JJ A« 1. R, 


that apart from business losses and possible 
extravagance there would have been any 
necessity to incur debts for tbe purposes of 
a joint family consisting only of defendant 
1 and his wife and two other women. 

We may look now at the facts connected 
with the three alienations which are in 
dispute. Defendant 1 borrowed Rs. 4600 
from one Vaidya in June 1927 on a pro¬ 
missory note. In June 1930, Vaidya filed 
a suit and got some property attached. 
Defendant 1 then mortgaged some of his 
land to defendant 5 for Es. 2500 and paid 
off Vaidya. But be could not repay defen¬ 
dant 5 and in January 1931, he sold to 
him one of the suit lands for Rs. 5000, of 
which Rs. 2200 were in cash, Vaidya’s son, 
Gurunath, has been examined. He proves, 
the debt and the satisfaction of it and that 
is all. Tbe plaint in Vaidya's suit, Ex. 172, 
says nothing about the purpose of the loan. 
In the sale deed to defendant 5, Ex. 169, 
the only relevant recital is that the sum of 
Rs. 2200 in cash was taken “to pay off 
debts of others.” Defendant 5 merely says 
that defendant 1 wanted the money which 
he lent on mortgage to pay off Vaidya, that 
he pressed defendant 1 for the payment of 
the mortgage debt and that defendant 1 
wanted Rs. 2200 for household difficulties, 
the nature of which he does not know. He 
admits that he did not inquire how many 
lands defendant 1 had or what his income 
was, and it does not appear that he made 
any inquiries at all. The Judge says it was 
quite prudent on tbe part of defendant 1 
to satisfy Vaidya’s debt by borrowing 
money elsewhere and that the suit sale to 
defendant 5 was necessary and binding on 
the plaintiff. These transactions may or 
may not have been prudent and necessary 
from defendant I's point of view. He had 
got himself into such difficulties that he 
may very probably have seen no alter, 
native. But they cannot be said to be bind, 
ing on the plaintiff except on what seems 
to me the untenable hypothesis that any 
debts whatever contracted by defendant 1 
would be binding upon him. 

The sale deed to defendant 6, dated 15th 
February 1930, purported to be for a con. 
sideration of Rs. 10,000. It recited that 
defendant 1 owed Rs. 5200 to Virbhad. 
rayya Shivappa and Rs. 2800 to Virbhad- 
rappa Kasyappa and that Rs. 2000 were 
taken in cash for petty debts. Defendant 6’s 
son who has been examined deposes that tbe 
two creditors were paid off and produces a 
receipt signed by one of them. The Judge 


says that the debts were incurred for articles 
required for running the ginning factory. 
I can see no evidence of this. Defendant G's 
son does not say so, nor is there any recital 
to that effect either in the sale deed or the 
receipt. Moreover, there is no evidence that 
the ginning factory was a family business. 
I have already mentioned the circum. 
stances which led to the alienation to de. 
fondant 11 and expressed the opinion that 
the decree in execution of which defen¬ 
dant 11 purchased is binding on plaintiff 
if and only if tbe original debt of Virappa 
was binding upon him. There is no evi. 
dence whatever as to the purpose for which 
this money was borrowed by defendant 1. 
The only reason given by the trial Judge 
for holding this alienation binding on the 
plaintiffs is that the debt was prior to the 
adoption. 

Applying the principle which seems to 
me to govern tbe case, viz., that the aliens, 
tions in favour of defendants 5, 6 and 11 
affect the plaintiff’s interest in the proper- 
ties only if tbe debts to satisfy which they 
were made would have been binding upon 
him if he bad been a member of the family 
at tbe time when they were contracted, 

1 think tbe only possible conclusion is that 
his undivided half share in the property is 
not affected by any of them. There is no 
evidence to justify tbe conclusion that the 
debts in question were incurred for family 
necessity or family benefit or that either 
the persons lending the money or tbe alie¬ 
nees made any inquiry in that connexion. 

I hold therefore that plaintiff succeeds in 
his appeal as against defendants 5,6 and 11. 

There was a subsidiary point raised as 
to costs. Costs have been awarded to each 
successful defendant on the aggregate value 
of all the properties. It is argued that they 
should have been calculated according to 
the interest of each defendant in the pro- 
parties. But on this point 27 Bom L R 692*^ 
is against tbe appellant, and I think the 
trial Court is right. Then as to the appeal 
by defendant 8, defendant 1 by a registered 
deed of gift dated 17th August 1929 trans- 
ferred two fields and two houses to defen¬ 
dant 8, bis second wife. Tbe deed recites 
that it was in consequence of an agreement 
made at the time of the marriage. As this 
alienation was prior to the adoption, it is 
prima facie valid and binding on the plain- 
tiff. But tbe trial Judge apparently dou bted 
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whether there was any intention to make 
a gift at all, and learned counsel for the 
plaintiff, who naturally supports this view, 
argues that the case is governed by S. 81, 
Trusts Act. But it is difficult to see what 
there is in the attendant circumstances 
which is inconsistent with an intention on 
defendant I’s part to dispose of the benefi¬ 
cial interest in these properties. It appears 
that defendant 8 got possession of the lands 
which were duly transferred to her name 
in the Record of Rights. The plaint itself 
recites that they are in her possession. 
There has been no visible change in the 
possession of the houses, but as defendant 8 
is living with her husband that is only to 
be expected. There is nothing in the plead, 
ings or the evidence to support the hypo¬ 
thesis that this was a benami transaction, 
and III. (d) to S. 81, Trusts Act, is against 
the appellant’s argument. I think defen. 
dant 8’s appeal also must succeed. 

The result is that both appeals will be 
allowed. The plaintiff will get his costs in 
proportion to the claim which has been 
allowed in both Courts from defendants 5, 
6 and 11 and will pay the costs of defen. 
dants 2, 3, 4 and 9 in both Courts, one set 
for defendants 2, 3 and 4 and one set for 
defendant 9. Defendant 8 will get her costs 
throughout. The decretal order of the trial 
Court will be modified by substituting the 
words “defendants 2, 3, 4, 8 and 9” for the 
words “defendants 2, 3, 4, 5, 6, 9 and 11” 
in the first sentence thereof. The inquiry 
as to mesne profits directed by the trial 
Court will be in respect of mesne profits 
from the date of suit till recovery of posses, 
eion or three years from the date of this 
decree, whichever event first occurs. 

s.g./r.k. Appeah allowed. 
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Kusum Krishnaji Pause and others — 

Plaintiffs — Appellants. 

V. 

Krishnaji Anant Pause—Defendant — 

Respondent. 

First Appeal No. 152 of 1936, Decided 
on 10th November 1938, from decision of 
First Class Sub.Judge, Satara, in Suit 
No. 1039 of 1934. 

(a) Hindu Law — Joint family — Manager-*- 
He it protected in incurring expentet on mar- 
riaget of daughters of mate members (Obiter). 

Ordinarily the expenses of marriages of daugh¬ 
ters of male members of the family are provided 
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out of the joint family funds and the manager Is 
protected in Incurring expenses on that account : 
11 Bom 605, Rel. on. [P 274 Cl.‘2] 

(b) Hindu Law—Maintenance and marriage 
— Obligation of father to roainlatn and marry 
his daughters *— Nature explained Daughters 
taken away from care and custody of father 
against bis wishes — Claim of daughters for 
maintenance and marriage expenses cannot be 
enforced against person or property of father 
whether inherited or self-acquired. 

It is the natural and legal duty of Ibc father to 
maintain hia unmarried daughters independently 
of the possession of any property, and after bis 
death the daughter becomes entitled to bo main¬ 
tained out of his estate in the hands of bis heirs. 
That right extends to the joint family property in 
the hands of the surviving coparceners after the 
father’s death. In regard to marriage a father is 
bound in the discharge of bis moral duty to marry 
bis daughter, and that obligation is independent of 
the possession of any property. The right of the 
daughter to claim provision for marriage expenses 
can be enforced against the father’s heirs in pos¬ 
session of bis estate and against the joint family 
property in the hands of the surviving co-parce¬ 
ners. But during the father's lifetime a daughter 
cannot succeed in securing provision for her mar¬ 
riage expenses from the father either out of his 
persona] property or the ancestral property in his 
sole possession. The obligation which the Hindu 
law imposes on the father to maintain and marry 
bis daughter must exist only where the reciprocal 
duty is observed by the daughter, that is, when 
she submits to the care and custody of the father 
and obeys him in all respects. So long as it is not 
demonstrated that the father is in some way in. 
competent to maintain and look after the interests 
of bis children a Court of law cannot enforce the 
claim of a refractory daughter against the father 
either by executing its decree against bis person or 
property whether inherited or self-acquired. Nor 
can it be said that a Hindu father, notwithstand¬ 
ing the latter’s competence to take care of the 
daughter and superintend her education, can be 
compelled to make provision in invitum for her 
maintenance even if she is kept out of bis protec¬ 
tion and custody. [P 275 C 1 ; P 276 0 1, 2] 

(c) CoiU Suit by next friend — He can be 
directed to bear personally costs both of minor 
plaintiff and defendant if suit is not for beneht 
of minor — Appeal by minor against order of 
costs — Next friend need not file separate 
appeal. 

The Court has power to direct the next friend to 
bear the costs of the suit personally of both the 
minor plaintiS and the defendant if it finds that 
the suit is not for the benefit of the minors : 11 
Cal 213, Rel. on. [P 276 0 2] 

Where the minors themselves have made a 
grievance in their appeal memorandum against 
the order of costs it is not necessary that the next 
friend in such cases should file a separate appeal 
against costs. Moreover, under the provisions of 
O. 41, R. 33, Civil P. C., the powers of the Appel¬ 
late Court are wide enough to permit of inter¬ 
ference with the order passed in regard to costs. 

[P 276 0 aj 

L. P. Pendse — for Appellants. 

K. N. Dhaiap — for Respondent. 

Wassoodew J.^Tbis is an appeal from 
the decree of the First Class Subordinate 
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Judge of Satara in a suit instituted by tbe 
three minor daughters of the defendant 
Krishnaji, through their next friend, their 
maternal grandfather Shankar, to recover 
from him maintenance at the rate of Bs. 45 
per month till their marriage, Ks. 946 for 
arrears of maintenance since 13th Febru¬ 
ary 1933, till the date of suit, Es. 2000 
for marriage expenses, and Bs. 2550 or 
ornaments of equal value left by their 
deceased mother in the possession of the 
defendant. The latter has met the claim 
with the plea that he was deprived of the 
company and custody of his children by 
their maternal grandfather, that notwith- 
standing his continuous eagerness and wil¬ 
lingness to maintain and bring them up 
and educate them, the plaintiffs were kept 
away from him during the lifetime of their 
mother and since her death, and that in 
consequence he is not liable to pay the sums 
claimed, particularly when they have been 
living separately from him and not under 
his protection. The defendant expressly 
denied the allegations of cruelty and deser- 
tion of his deceased wife, and contended 
inter alia that the suit through the mater, 
nal grandfather as next friend was inoom- 
potent, and was not maintainable until a 
suitable and proper guardian was appoin. 
ted under the Guardians and Wards Act 
(8 of 1890). With regard to the claim for 
ornaments or their value, it was stated that 
all the ornaments of the deceased mother of 
the plaintiffs were taken away by her to her 
father's house, and that the defendant had 
no ornaments with him. The defendant’s 
contentions were upheld by the trial Judge, 
and although he did not frame any speoiffo 
issue on the question as to whether the 
defendant was in possession of his deceased 
wife’s ornaments, he decided the point 
against the plaintiffs. Accordingly, the 
plaintiffs’ suit was dismissed the learned 
trial Judge directing that the costs should 
be borne by the next friend personally. 
Against that decree the plaintiffs have filed 
this appeal. It may be noted that since the 
filing of this appeal one of the plaintiffs, 
namely plaintiff 1, has become a major, 
and she has elected to continue the appeal. 

Before proceeding with the discussion of 
tbe principal contentions raised, it will be 
convenient to briefly recapitulate the facts 
precipitating this action. The parties are 
Brahmins and possess property in Wai in 
tbe Satara District. The defendant is a 
school teacher in the Panchgani High 
School on a monthly salary of Bs. 60. For 


some time the next friend of the minors 
has been living in Poona with his family 
and his granddaughters, the plaintiffs, are 
now living with him. The plaintiffs' mother 
Sonu was married to the defendant in 1918. 
That was his fourth marriage. At that time 
his first wife Badhabai was alive, the 
second and third wives having died soon 
after their marriages. The reason for tak¬ 
ing three wives in succession during tbe 
lifetime of the first has been attributed to 
tbe desire to get children, tbe first and the 
next two wives having failed to beget them. 
The fourth was fortunate in giving birth to 
three daughters who are the plaintiffs, and 
one son by name Anant. On 2l8t May 1933 
Sonu died of pernicious anaemia at Poona 
in her father’s house. The defendant was 
then in Panchgani and did not attend the 
funeral. It seams that although the relations 
between tbe husband and wife and also the 
latter’s parents were cordial till about Feb. 
ruary 1933, those relations were estranged 
since then on account of a discourteous let. 
ter written by tbe father-in-law to the de¬ 
fendant on 7th February 1933 (Ex. 87). 
That letter contained a demand of the ex¬ 
penses for maintenance and sickness of 
Sonu while she was living with her parents, 
which the defendant did not arrange to 
provide for. That letter invited a retort in 
reply on 13th February 1933, which bears 
traces of deep resentment (Ex. 88.) The 
portion of that letter which is relevant for 
the present purpose is as follows: 

I cannot send you anything and I am not pre¬ 
pared to take away your daughter, i. e. my wife, 
and children till they have not improved their 
conduct and till your relation is not severed. You 
have incurred no expense for my wife and children. 
The expenses are incurred out of the ornaments 
taken from us and from the amounts taken from 
me from time to time for several reasons. 

Within three months thereafter tbe wife 
died, and this suit was instituted on 15th 
July 1933, in forma pauperis and registered 
after inquiry into the plaintiffs' pauperism 
on 10th September 1934. There is no satis¬ 
factory evidence to suggest that the defen- 
dant was cruel to his wife or childreu, and 
except for some occasional domestic differ¬ 
ences of opinion and a little sternness, 
there is no reason to bold that there was 
want of ordinary kindness and affection 
towards his relations. Nor is any attempt 
made by the plaintiff’s advocate to justify 
the allegations in that respect in the plaint. 

It is sufficient to say that we accept the 
conclusion of the lower Court on the point. 

At tbe same time we are not satisfied that 
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'the next friend is animated by any other 
motive than the protection of the interests 
of his deceased daughter’s children. Per. 
haps this action was precipitated on account 
of the tone of the defendant’s latter of 13tb 
February 1933 (Ex. 88), but there is no¬ 
thing to suggest that the next friend is 
attempting to profit himself by this action. 
It may also be noted that no argument has 
been addressed to establish that there is 
any irregularity in the filing of the suit in 
the absence of a guardian appointed under 
the Guardians and Wards Act. All that is 
suggested is that in the exercise of judicial 
discretion which, we recognize, is very 
wide, in the protection of the interests of 
the minors, the lower Court should have 
appointed, or at least we should appoint, 
in this appeal, some other proper guardian 
to watch the interests of the minor plain, 
tiffs before hearing their claim. Now in the 
lower Court no attempt was made to prove 
the unfitness of the next friend; nor were 
any steps taken for his removal under 
O. 32, R. 9. Civil P. C. And we do nob 
think that the minora’ interests could be 
better protected by the appointment of any 
other next friend. 

The principal controversy in this appeal 
is with regard to the liability of a Hindu 
father for providing maintenance and mar¬ 
riage expenses of his daughters, when they 
tkre taken away from his care and custody 
and brought up by their maternal grand, 
lather against the father’s will. It has been 
made perfectly clear on behalf of the res. 
pondent-defendant that be was at all times 
willing and ready, since the death of his 
wife Sonu, to do his legal and natural duty 
towards his children in a proper and satis, 
factory manner. The Hindu law is not an 
exception to the other systems of jurispru. 
dence in regard to the duty of a father to 
support such of bis minor children as are 
incapable of supporting themselves. That 
duty has been enjoined by the Shastras 
and in that connexion I might refer to the 
following texts of Manu: see The Laws of 
Manu by G. Buhler, Vol. 25, Ch. 11, Para¬ 
graphs 9 and 10, Page 432: 

(If) an opulent man (is) liberal towards stran¬ 
gers, while hU family lives in distress, that coun* 
terfeit virtne will first make him taste the sweets 
(of fame, but afterwards) make him swallow the 
poison (of punishment in hell). 

If (a man) does anything for the sake of his 
happiness in another world, to the detriment of 
those whom he is bound to maintain, that pro- 
duces evil results for him, both while he lives and 
when he is dead. 
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The texts havo been elaborately explain, 
ed in 2 Bom 573,* the important being the 
text of Manu cited in the Mitakshara to the 
following effect: “The aged parents, a vir¬ 
tuous wife and an infant son, must be 
maintained”: M mu, Ch. 9, plaoitum 74; 

and 3 Digest, Book 5, Ch. G. According to 
the texts the obligation is the consequence 
of parentage, that is, arising from the rela¬ 
tionship of child and parent, and therefore 
independent of the possession of property, 
and upon authority is legally enforceable 
against a parent who is unwilling to dis¬ 
charge his natural duty. The question is 
whether the legal duty is conditional on 
the child obeying the parent in all respects 
and its readiness and willingness to live 
under the father’s protection. The view 
pressed on behalf of the appellants is that, 
apart from the personal obligation of the 
father to maintain his daughters, under 
Hindu law there is an independent right in 
the daughters to claim maintenance from 
the person in possession of the ancestral 
property, whether he be the father or other 
relative and that such a right in the in¬ 
come of ancestral property is a proprietary 
right not qualified by any terms as to obe¬ 
dience to the person in possession or to the 
accepting of his tutelege and protection. 
The claim to marriage expenses is also 
based upon that footing. 

It will be convenient to deal separately 
with the claim for maintenance out of the 
ancestral property in the hands of the 
father from that for marriage expenses. It 
is pointed out that an unmarried daughter 
had, according to the ancient texts, a right 
to a share in the joint family property, 
particularly on partition of that property, 
and that that right has now been whifctl^ 
down to a mere right to maintenance and 
marriage expenses against all persons in. 
heriting the said property. It has been con. 
ceded that an unmarried daughter has no 
right to demand partition against the father 
or his coparceners. But it is urged that the 
absence of such a right does not negative a 
proprietary interest in the property limi¬ 
ted to the claim to maintenance and mar. 
riage expenses. In that connexion it will 
be interesting to refer to the Mitakshara, 
Chap. 1, S. 7, Verse 14 (Stokes’ Hindu 
Law, page 401) : 

- Therefore after the decease of the father, an 
unmarried daughter participates in the inberi' 
tanoe. But before his dbmise, she obtains that 

1. Savitribai v. Luzmlbai, (1876) 2 Bom 673 
(P B). 
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only, whatever it be, which her father gives; since 
there is no special precept respecting this case. 
Thus all is unexceptionable. 

That verse destroys the daughter's claim 
to maintenance and marriage expenses out 
of the property in the hands of the father 
either self-acquired or ancestral. The case 
in 23 Mad 512^ has been referred to in 
support of the view that the claim to main, 
tenance and marriage expenses of daughters 
in a family is a charge on the family pro- 
perty. That was a case where a daughter of 
a deceased undivided brother was married 
by the latter's widow, and she claimed the 
expenses incurred for that marriage. It was 
held that the surviving brother was liable 
for those expenses ont of the funds of the 
joint family property in his hands. In that 
case no claim was made against the father. 
The case in 32 Bom 276.® to which we 
were referred, was one relating to unmar. 
ried daughters of disqualified persons. But 
there are observations in 23 Bom 291^ 
which support the view that daughters are 
entitled to maintenance until they are mar¬ 
ried. Eanade J. there referred to certain 
texts dealing with the rights of unmarried 
daughters, particularly those from the 
Mitakshara (Stokes’ Hindu Law, p. 457), 
and the Vyavahara Mayukha (Stokes’ 
Translation, p. 109), and he concluded as 
follows (p. 295) : “ it is only the 

unmarried daughters who have a legal 
claim for maintenance. ” It is true that 
the question of the right to maintenance 
of an unmarried daughter did not directly 
arise in the case, for the Court was deal, 
ing with the case of a widowed daughter’s 
claim on the estate left by her father in 
the hands of her brother. But the Court 
examined the texts to see if the right of 
the unmarried daughter could be extended 
to widowed daughters’ and therefore con¬ 
sidered what the former's rights were. It 
is clear from that case that the unmarried 
daughter’s maintenance is an obligation of 
the father which is legally enforceable 
against him. 

The majority of the Judges in 53 Mad 
84® based the right of the daughter to her 
marriage expenses and maintenance on her 

2. Yaikuntam Ammangar v. Kallapiran Ayyan* 
gar, (1900) 2S Mad 612=10 M L J 113. 

8. Gaegu V. Ohandrabhagabai, (1908) 32 Bom 
275=10 Bom L B 149. 

4. Bai Mangal v. Bai RnkhmiDi, (1699) 23 Bom 
291. > 

6. Subbayya v. Ananta Ramayya, (1929) 16 
AIR Mad 686=121 1 0 113=68 Mad 84= 
67 M Ij J 826 (F B). 


right to or interest in the joint family pro* 
perty, and not on the natural obligation of 
a father to maintain his children. In that 
case a suit for partition was instituted 
against the father and the step-brother, 
and the father claimed a provision for th& 
marriage expenses of his daughters. The 
son suing for partition contended that be 
or his share in the family property wae 
not liable therefor, after the disruption of 
the coparcenary. It was held that the obli¬ 
gation of the family property was not 
affected by a partition between the father 
and his sons ; but that the son’s share, 
on partition, was liable for the marriage 
expenses of the daughter of the father in 
proportion to the son’s share in the pro. 
perty divided. It is difficult to say whether 
that view would be in consonance witb 
the practice prevaling in this Presidency, 
and we are not referred to any authority 
following that view. Bamesam J. goes so 
far as to say, upon an examination of the 
historical evolution of the daughter’s right, 
that she can claim for the purpose of her 
marriage expenses and maintenance a share 
in the joint family funds even during the 
lifetime of the father and upon allotment 
of the latter's share to him. 

It has been argued that like maintenance- 
the father's obligation extends to the mak. 
ing of provision for marriage of his daugb- 
ter, independently of the possession of the 
joint family property, and that that obli¬ 
gation is legally enforceable. In my view 
the obligation to marry a daughter is- 
essentially a religious obligation. It cannot 
be denied that according to the Sbastras 
marriage is a samskara : see 32 Bom 81.® 
Perhaps in order to prevent undesirable 
unions the Sbastras ordained the early 
marriages of daughters before they attained 
puberty. 

To a distiagnished, handsome suitor (of) egna> 
(caste) should (a father) give his daughter in 
accordance with the prescribed rule, though she 
has not attained (the proper age). (Sacred Books of 
Fast, Vol. 26, ‘The Laws of Manu* by G. Buhler, 
Chap. 9, Fara. 66, p. 343.) 

Ordinarily the expenses of marriages of 
daughters of male members of the family 
are provided out of the joint family funds 
and the manager is protected in incurring 
expenses on that aocoant: see 11 Bom 605.^ 
The question is whether the daughter can 
enforce her right against the father per¬ 
sonally or against the ancestral property 

6. Sundarabai v. Shivnarayana, (1908) 32 Bom< 
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in his bands. There is no doubt, as I 
have said, that the right of an unmarried 
daughter to be maintained by her father is 
independent of the possession of property. 
iBut that cannot be said of the daughter’s 
Iright to be married. The Madras High 
Court in 53 Mad 84® has held that the 
father’s obligation to make provision for 
the marriage of his daughter arises, apart 
from his relationship, from the possession 
of ancestral or joint family property. In 
that case the olaim was not directly against 
the father but against the brother who 
had sued for partition. The right to claim 
marriage expenses from ancestral property 
is based upon the following verse in the 
Mitakshara, Chap. 1, S. 7, Para. 5 (Stokes’ 
Hindu Law, p. 398). It says : 

In regard to unmarried sisters, they should be 
disposed of in marriage, giving them as an allot¬ 
ment, the fourth part of a brother's own share. 

But that rule, assuming it is not obsolete, 
does not expressly say that the division 
should take place during the lifetime of the 
father; for it obviously applies to the case 
of a division between a sister and a brother. 
And moreover it is inconsistent with the 
more specific rule contained in para. 14 of 
the same Section referred to above. The 
underlying supposition is that there is no 
right to claim anything during the father’s 
lifetime. Therefore no claim can be en- 
forced against bis wishes for marriage 
expenses. The reference to the father’s 
duty to marry the daughter constitutes an 
injunction of the religion, and I doubt whe¬ 
ther it would create a corresponding right 
which could be enforced against him or bis 
property during his lifetime. The case in 
26 Mad 605® is an authority for the view 
that the father is not under an obligation 
to marry his daughter. Thpre is undoubt¬ 
edly a distinction between an unmarried 
daughter’s claim to be married against the 
father and his estate and that against a 
person in whose hands that estate has 
descended after the father’s death. Accord- 
iogly* it has been held that the marriage 
expense of a sister is a necessary charge on 
the joint estate : see 31 Bom 64.® But there 
is no authority showing that during the 
father’s lifetime a daughter can succeed in 
securing provision for her marriage expen. 
ees from the father either oat of his per¬ 
sonal property or the ancestral property in 

8. Sondatl Ammal v. Bubramania Ayyar. (19021 

26 Mad 606. ' 

9. Jairam v. Nathu, (1907) 81 Bom 64 = 8 Bom 

B 682. 


his sole possession. And in my opinion it 
would make no difference to the legal posi¬ 
tion if the father possesses two classes of 
property, provided he is the sole owner 
thereof. 

From the examination of the texts and 
judicial decisions the following propositions 
emerge. It is the natural and legal duty 
of the father to maintain his unmarried 
daughters independently of the possession 
of any property, and after his death the 
daughter becomes entitled to be maintained 
out of his estate in the hands of his heirs.^ 
That right extends to the joint family pro¬ 
perty in the hands of the surviving copar- 
ceners after the father’s death. In regard 
to marriage a father is bound in the dis¬ 
charge of his moral duty to marry his 
daughter and that obligation is independent 
of the possession of any property. The 
right of the daughter to claim provision for 
marriage expenses can be enforced against 
the father’s heirs in possession of his estate 
and against the joint family property in the 
hands of the surviving coparceners. But the 
question we have to decide is whether the 
unmarried daughter can enforce either 
obligation after revolting against the father 
and refusing to live under his protection. 
That has nob been a matter of judicial deci¬ 
sion. Bub there is ample textual authority 
dealing with the mutual obligations and 
duties of the parent and child. I have 
already referred to the duties of a parent 
towards his child. In Ch. 2, paras. 145 to 
148 and 225 to 237, Manu has laid down 
the following duties which children must 
observe towards their parents ; see The 
Laws of-Manu by G. Buhlor, Vol. 25 : 

The teacher is ten times more venerable than a 
sub-teacher, the father a hundred times more than 
the teacher. 

The teacher, the father, the mother and an elder 
brother must not be treated with disrespect, espe¬ 
cially by a Brahmana, though one be grievously 
oQended (by them). 

.... the father is the image of Prajapati (the lord 
of created beings). 

Let him always do what Is agreeable to those 
(two—father and mother) and always (what may 
please) his teacher; when those three are pleased, 
he obtains all (those rewards which) austerities 
(yield). 

All duties have been fulfilled by him who 
honours those three. 

By (honouring) these three all that ought to be 
done by man is accomplished. 

These injunctions need nob be multiplied 
to emphasize the importance of reverence 
to the father enjoined by the Shastras. In 
Colebrooke's Digest of Hindu Law, Vol. 2, 
Book 4, Ch, 1, at p. 108, there is an inter¬ 
esting reference to the following text from 
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Manu dealing with the dependence of 

daughters on the parents ; 

Day and night must women be held by their 
protectors in a state of dependence; even in lawf^ 
and innocent recreations, being too much addicted 
to them, they must be kept by their protectors 
under their own dominion. 

There is the text of Narada containing 
the following : _, ^ . 

Through independence, even women bom of 
noble families would swerve from their duty; 
hence the lord of created beings has established 
their perpetual dependence. 

In regard to the necessity of guarding 
daughters by the father Manu observes as 


The fathers protect them in childhood; the hus¬ 
bands protect them in youth; their sons protect 
them in age. 


Having regard to the reciprocal duties 
and obligations it is difiScult to conceive 
that the Hindu Shastras contemplated a 
right in an unmarried daughter to claim 
maintenance from the father while failing 
to do her duty towards him. In my opinion 
it can safely be inferred that the obligation 
which the Hindu law imposes on the father 
to maintain his daughter must exist only 
where the reciprocal duty is observed by 
the daughter, that is when she submits to 
the care and custody of the father and 
obeys him in all respects. It cannot be said 
that that is a rule of unqualified applica¬ 
tion. There may be cases where it might 
be the duty of the children to refuse to 
obey the parent if the latter has been 
proved to be vicious, corrupt and immoral. 
The Courts have in consequence of the 
father’s misconduct interfered with his 
rights to the custody of his children. There 
may also be oases where a Hindu father 
may waive his right, in favour of some 
other person by becoming an ascetic or 
renouncing the world in all respects. But 
so long as it is not demonstrated that the 
father is in some way incompetent to 
maintain and look after the interests of his 
children, it is difficult to see how in view 
of the texts, a Court of law could enforce 
the claim of a refractory daughter against 
the father either by executing its decree 
against his person or property, whether 
inherited or self-acquired. In 53 Mad 84® 
the right was not claimed against the 
father or his property in such circum¬ 
stances. Nor is there any authority to 
which our attention has been directed 
which goes to the length of establishing 
that a Hindu father, notwithstanding the 
latter’s competence to take care of the 
daughter and superintend her education, 


can be compelled to make provision in 
invitum for her maintenance even if she is 
kept out of his protection and custody. 

We agree with the conclusion of the 
learned trial Judge that the father is not 
guilty of any misconduct in this case. The 
solitary instance of threat to the father-in- 
law contained in Ex. 88 could not be re¬ 
garded as such misconduct as to deprive 
him of his natural right to the protection 
of his children. There is a manifest mili¬ 
tant attitude on the part of the plaintiffs 
nourished by the foolish behaviour of the 
maternal grandfather who tries to justify 
the revolt against the father’s authority. 
The question is not one of motives, for 
however laudable the object of the mater¬ 
nal grandfather may be in retaining the 
custody of his grandchildren, assuming that 
his action is prompted by affection towards 
them, the right to claim maintenance 
against the father is dependent on the dis¬ 
charge of the filial duty of obedience and 
love which the Shastras enjoin. In dealing 
with the question of the daughters’ claim 
against the father, when their entire sub¬ 
jection to his authority is borne in mind, 
it is easy to refate the claim upon proof of 
their hostility towards him. Therefore J 
am inclined to bold that the enforcement 
of the right which an unmarried daughter 
in the family has, to be maintained and 
married by her parents independently of 
the possession of any property, can be 
conditioned only upon the readiness andl 
willingness to surrender herself to the pro¬ 
tection of the father, and that if the latter 
then fails to discharge his obligation, there 
may be a proper cause of action for enforc- 
ing that right by a decree of the Court. 
In this case we are satisfied, and we do not 
wish to make any distinction between the 
daughter who is sui juris and the other 
daughters who are not in regard to their 
claim, that the fonndation of the right 
which is based on their relationship is 
weakened by the daughters’ own conduct 
in refusing to live with the father and pre¬ 
ferring the custody and protection of tbeiri 
maternal grandfather. Therefore their olaimi 
in respect of maintenance and marriage 
expenses cannot be allowed. We accord¬ 
ingly maintain the decree of the lower 
Court in that respect. 

With regard to the claim to ornaments, 
it has been agreed before us that inasmuch 
as no specific issue was raised and no evi¬ 
dence available led by the plaintiffs, the 
claim in that respect should be allowed to 
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be withdrawn with leave and left out of 
consideration in the present suit, parti¬ 
cularly because on account of the require¬ 
ments of the Court-fees Act it has been 
reduced to a very ludicrous sum in this 
appeal. As to costs, it must be noted that 
the next friend was made to bear the costs 
of the suit personally of both the plaintiffs 
and the defendant in the exercise of the 
Court’s discretion. That the Court has the 
power to give such directions if it finds 
that the suit is not for the benefit of the 
minor cannot be doubted : see 11 Cal 213. 

In the circumstances of the case however 
it seems to us that that order savours of 
vindictiveness. It may be that there was 
no necessity to precipitate the action, and 
recourse might have been had to private 
negotiation. But it cannot be said that the 
action of the next friend was altogether 
unjustifiable or contrary to the interests of 
the minors having regard to the past atti¬ 
tude of the defendant. Practically since 
1933 the next friend has been maintain¬ 
ing and looking after the interests of the 
minors and educating them. That action 
was evidently inspired by natural affection. 
Although the next friend has not separately 
appealed against the order of costs he is 
representing for this appeal the minors as 
their next friend as he did in the lower 
Court. The minors themselves have made 
a grievance in their appeal memorandum 
against the order of costs and there is 
nothing to prevent us from accepting the 
appeal in that respect. We have not been 
pointed out any provision in law requiring 
the next friend in such cases to file a sepa- 
Irate appeal. Moreover under the provisions 
of O. 41, B. 33, Civil P. C., the powers of 
the Appellate Court are wide enough to 
permit of interference with the order passed 
in regard to costs. We think that the ends 
of justice will be met by our directing the 
next friend to bear the court-fees and the 
plaintiffs’ coats both in the lower Court 
and in this Court personally. The defen¬ 
dant shall bear his own costs throughout. 

D.S./r.K. Decree modified* 
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Namdev Krishna Chaudhari — 

Plaintiff — Appellant. 
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Govardhan Nanabhai Gujarathi and 
others — Dejcndants — Bespondents. 

Second Appeals Nos. 517 and 518 of 

1936, Decided on I6bh December 1938, 

from decision of Dist. Judge, Dast Khan. 

desh at Jalgaon, in Appeal No. 203 ot 1935. 

Civil P. C. (1908), S. 51, O. 21, Rr. 30 and 
64, Sch. 3, Para. 11—Sale of judgment-debtor's 
property without attachment is valid and there 
is no irregularity which can vitiate the same. 

In pursuance of a compromise decree for pay- 
ment of a sum of money the judgment-debtor 
consented to his property being attached ; but 
without there being any attachment in fact the 
property was sold by Collector to the respondents 
in execution of their decree ; while the same was 
privately sold by the judgment-debtor to appel¬ 
lants who sued for declaration and injunction : 

Held that the eSect of Rr. 30 and 64 of O. 21 
was not to limit the power given by B. 51 to sell 
without attachment, the absence of which did not 
vitiate such a sale, nor was the judgment-creditor 
guilty of any irregularity ; 56 Bom 156', 5 All 86 
(F B) and AIR 1936 Born 315, Ref. 

fP 278 0 2] 

Y. V. Dixifc — for Appellant. 

W. B. Pradhan and G. S. Gupfce — 

for Respondents. 

Beaumont C* J> — These two appeals 
raise a similar point of law in execution 
and it is sufficient to state the facts in 
Appeal No. 617. The respondents in the 
year 1927 obtained a compromise decree 
against a judgment-debtor for payment of 
a sum of money and the judgment-debtor 
consented to his property being attached. 
But it is in my opinion quite clear that 
there never was in fact any attachment. 
As pointed out by the Privy Council in 30 
Bom L B 1353^ an order for attachment is 
one thing, and attachment another. Here 
there was no attempt to comply with the 
provisions of O, 21, B. 64, Civil P. C. 
Therefore in fact there was no attachment. 
However the Court made an order for sale 
and sent the record to the Collector under 
S. 68, Civil P. C., and the Collector pro. 
ceeded to sell the properties in dispute, 
which are three survey numbers, viz. 
Nos. 7, 89 and 36, to the respondents, and 
the Mcfolatdar thereupon asked the present 
appellant, who was in possession, to vacate. 
The appellant declined to vacate and started 

1. Muthiah Chetti v. Palaniappa Chetti, (1928) 
16 A I R P C 139=109 I 0 626 = 56 I A 266 
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this suit for an injunction to restrain the 
respondents from interfering with his pos- 
session. The appellant had purported to 
purchase the suit properties from the judg¬ 
ment-debtor before the date of the sale, but 
after the record had been sent to the Col¬ 
lector. There having been no attachment 
of the property, the judgment-debtor prima 
facie would have been entitled to sell to 
the appellant. But it is admitted that by 
reason of para. 11, Soh. 3 to the Civil B. C., 
the judgment-debtor could not convey any 
title to the property after the record had 
been sent to the Collector. The case there¬ 
fore which the appellant makes is that the 
sale by the Court through the Collector 
without attachment was a nullity, and 
therefore the respondents are not entitled 
to oust him from possession. 

The respondents object that the suit is 
misconceived, and certainly it is rather a 
curious form of procedure for a person, 
■who is in possession of land without title 
and is therefore a trespasser, to try and 
prevent somebody who claims to be the 
owner from taking proceedings against him. 
As a rule the strength of a trespasser lies 
in defence, and not in offence. However, in 
this case the Mamlatdar had made a claim 
against the appellant for possession and he 
would have had to give up possession or 
else take some step to regularize his posses¬ 
sion. I think therefore that he was entitled, 
in the peculiar circumstances of this case, 
to apply for an injunction. The question 
which we have to determine is whether a 
sale in execution is a nullity if it is not 
preceded by attachment. That is a question 
on which there has been a conflict of opi. 
nion between Benches of this Court of co¬ 
ordinate jurisdiction with ourselves, and 
we must decide on the merits which decision 
we think right. 

I will consider the matter first as it 
arises under the Code apart from authority. 
S. 61, Civil P. C., provides that subject to 
such conditions and limitations as may be 
prescribed, the Court may, on the applica¬ 
tion of the decree-holder, order execution 
of the decree (amongst other methods) by 
attachment and sale or by sale without 
attachment of any property. So that clearly 
under that Section the Court can sell with¬ 
out attachment. S. 121, Civil P. pro¬ 
vides that the rules in Sch. 1 shall have 
effect as if enacted in the body of the Code. 
Then O. 21. E. 30, Civil P. G., which deals 
with the mode of execution, directs that 
every decree for the payment of money may 


be executed by the detention in the civil 
prison of the judgment-debtor, or by the 
attachment and sale of his property, or by 
both. And O. 21, E. 64, Civil P. C., which 
is headed *‘Sale generally," provides that 
any Court executing a decree may order 
that any property attached by it and 
liable to sale, or such portion thereof as 
may seem necessary to satisfy the decree, 
shall be sold. Now the question seems to 
mo to be whether the effect of Hr. 30 and 
64, O. 21 is to limit the power expressly 
given by S. 51 to sell without attachment. 
In my opinion, so to hold would be to place 
too wide a construction upon the language 
of E. 30 and E. 64. It is true that both 
those rules do enable the Court to execute a 
decree by attachment and sale, but neither 
of them expressly negatives the power given 
by S. 51 to sell without attachment, and 
normally the judgment-creditor would for 
his own protection attach property. If he 
does not do so, he runs the risk of the judg. 
ment-debtor making a title to some third 
party; but it is difficult to see why, if the 
judgment-creditor chooses to dispense with 
attachment, that should be held to nullify 
a sale in execution. 

Most of the High Courts take the view 
that absence of attachment is an irregu¬ 
larity, but does not vitiate the sale. I have 
some difficulty in appreciating that point 
of view. It seems to me that if the effect 
of S. 51 and Er. 30 and 64 of O. 21 of the 
Code read together is to provide that the 
Court can only sell property which it has 
attached, then it cannot sell property which 
it has not attached, and any attempted 
sale is a nullity. On the other hand if the 
effect of Er. 30 and 64, O. 21 is not to take 
away the express power given by 8. 51 to 
sell without attachment, then I cannot see 
why the execution creditor is guilty of any 
irregularity in not having adopted a course 
which he was not bound to adopt. In my 
opinion, as I have said, the rules in ques- 
tion do not deprive the judgment.creditor 
of the power expressly given to him by 
S. 51 to sell without attachment. That 
view however did not prevail in this Court 
in 36 Bom 156,® where Sir Basil Scott 
C. J., in giving the judgment of the Court, 
said; ‘Property can only be brought to sale 
after it has been duly attached," and he 
then held that although the property had 
in that case been attached, the attachment 

2. Sorabji Coovarji v. Kala B^husath, (1912) 36 
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tiad been brought to au end under B. 55. 
O. 21, by payment to the judgment-creditor 
before the sale, and the sale was set aside. 
So that that case is an authority for the 
proposition that a sale in execution without 
attachment is a nullity; but it is to be 
noticed that the Court gave no ground 
lor its opinion, and it appears from 
the argument that the Court relied on a 
decision of the Allahabad High Court, 5 
All 66,^ which was given under the old 
Code which contained no Section corres- 
ponding to S. 51. It may well be that if 
S. 51 had been brought to the attention of 
the Court, the decision would have been 
different. That case has not met with the 
approval of other High Courts. 

The question then came before N. J. 
Wadia J. sitting in second appeal and he 
noted the difference between the opinion of 
this High Court in 36 Bom 156^ and the 
opinions of other High Courts, and he fol¬ 
lowed the opinions of other High Courts 
and held that the omission to attach pro¬ 
perty was merely an irregularity which did 
not vitiate the sale. This decision is perhaps 
open to the comment that the decision of 
this Court was binding on the learned 
Judge, whereas the decisions of the other 
High Courts were not. Then there was an 
appeal from N. J. ^adia J.'s decision under 
the Letters Patent, and the appeal was 
beard by Broomfield and Tyabji JJ. and 
the judgment of the Court was given by 
Broomfield J.: 38 Bom L R 719.* As I 
understand his judgment, he was of opinion 
that a sale was not vitiated by absence of 
previous attachment, though he regarded 
such absence as an irregularity. But he said 
that he would have felt a difficulty in 
differing from the decision in 36 Bom 156^ 
if the case had not been distinguishable. 
He distinguished the case on the ground 
that in the case with which he was deal¬ 
ing, the property sold had been attached, 
bat the attachment had been raised at the 
instance of the Official Assignee because 
the judgment-debtor had become insolvent. 
Broomfield J. says that it is difficult to see 
why the sale was a nullity merely because 
the attachment ceased to be effective. But 
with all respect 1 am quite unable to follow 
the distinction on which the learned Judge 
relies. In 36 Bom 156^ there had been a 
previous attachment which had been got 

3. Mahadeo Dubey v. Bbola Nath Diohib, (1882) 
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4. Sakharlal v. Pirojshah, (1936) 28 A I R Bom 

816=166 I C 86=38 Bom L R 719. 


rid of by payment. It seems to me to make 
no difference whether an attachment has 
been got rid of by payment or by a subse¬ 
quent order of the Court, and in any case 
the existence of a previous attachment 
seems to me irrelevant. The question is 
whether there was an effective attachment 
at the time of the sale. In my opinion it is 
quite impossible to reconcile the decision of 
this Court in 38 Bom L R 719‘ with the 
decision of this Court in 36 Bom 156,- and 
there being conflicting decisions of Courts 
of co-ordinate jurisdiction, we are entitled 
to adopt our own view. In my opinion the 
absence of attachment did not vitiate the 
sale for the reasons which I have already 
given. Both appeals fail and must be dis¬ 
missed with costs, 

Lokup J.—I agree and have nothing to 

add. 

S.G./r.k, Appeals disinissed. 
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Wassoodew j. 

Baburao Prahlad Badve and others — 

Applicants. 

V. 

Hariharrao Kashinathrao Khasgiwale 
and others — Opponents. 

Civil Eevn. Appin. No. 54 of 1938, De. 
oided on 13th December 1938, against 
order of Disb. Judge, Sholapur. 

(a) Civil P. C. (1908), S. 115—*Courl’—Per- 
•ona detignata—Scheme framed for adminis- 
tratioo of temple not conferring any authority 
on District Judge in respect of administration 
but merely stating that Devastban Committee 
can bring any irregularity to notice of District 
Judge—It cannot be said that District Judge 
was created persona designata. 

Where a Judge or presiding ofiQcer of a Court, as 
distinguished from the Court itself, is performing 
any function as vested in him, such a Judge may 
be considered as a persona designata or as a person 
described, the description being by bis official 
designation, and cannot be regarded as a Civil 
Court subordinate to the High Court deciding the 
rights between the parties and performing judicial 
funobions. In the consideration of the question 
whether a presiding officer of a Court is acting as 
a persona designata or as a Court, the important 
point to be investigated is what is the source of his 
authority. It might also be relevant to consider 
the nature of the proceedings and the action taken 
therein. [P 281 0 2] 

Where a scheme framed for administration of a 
temple does not expressly or by implication confer 
any authority whatsoever on the District Judge to 
administer or manage or supervise the manage¬ 
ment of the institution but merely states that 
there is nothing to prevent the Devastban Com* 
mittee from bringing any irregularity to the notice 
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of tbe District Judge, this is not tantamount to 
the conferment of authority. Consequently it can¬ 
not be said that the District Judge was created a 
persona designata with special powers. 

[P 282 0 1] 

(b) Civil P. C. (1908), S. 115 -- “Case deci¬ 
ded**— Orders passed in assumption of jurisdic¬ 
tion not vested in Court by law come within 
category of **case decided*' *— High Court has 
jurisdiction to interfere in revision. 

A case decided might fall within tbe category of 
orders passed in the assumption of jurisdiction not 
vested in the Court by law. Hence where a Dis¬ 
trict Court assuming jurisdiction to interfere in 
the management of a temple, does pass orders 
which, it says, are binding on the managing Com¬ 
mittee and further threatens action for disobe¬ 
dience, the proceeding would be a case and High 
Court has power to take action in the matter ; 
AIR 1917 P C 71, Rel. on. [P 282 C 2; P 283 0 1] 

H. C. Coyajeo and D. E. Manerikar — 

for Applicants.- 

G, N. Thakor and B. G. Eao — 

for Opponents. 

Order,—This is a civil revieional appli- 
cation from the oi'ders of the District Judge 
of Sholapur passed upon the audit objec¬ 
tions submitted to him by the Devasthan 
Committee of the Pandharpur temple 
against the accounts of the temple and its 
properties maintained by the committee of 
management constituted under the Scheme 
framed for tbe administration of this institu- 
tion by the High Court on 30th September 
1896. 

On behalf of the opponents, the mem¬ 
bers of the Devasthan Committee, a preli¬ 
minary objection has been raised that the 
revisional application does not lie. In order 
to appreciate the merits of that objection 
and this application, it V7ill be necessary to 
understand the facts leading to the orders 
of the District Judge in question. As I have 
already said, the Scheme for Management 
was passed by tbe High Court on 30th 
September 1896. The management of the 
institution and its properties was left under 
that Scheme in the hands of the Committee 
of Badves. who are the chief priests, mana- 
gers, overseers, and guardians of the idol 
and the temple and its property. As such 
they continued to manage the properties 
and receive their own emoluments ont of 
the profits by virtue of the Scheme declar. 
ing their rights thereto. By Eule 4 of the 
Scheme it was directed that tbe Committee 
of Badves or the Managing Committee 
should keep regular accounts of all clothes 
and ornaments presented to the idol, and of 
all money offerings exceeding Es. 600, 
showing the articles received, and their 
estimated value, the articles to be preserved 


for the idol, the articles to be distributed* 
among the Badves, and the articles to be 
sold as provided for in E. 3. Those accounts 
were to be audited by the Devasthan Com¬ 
mittee at least once a year, and that Com. 
mittee were given the power to examine all- 
ornaments and clothes which had beeu 
preserved and compare them with the^ 
accounts. Tbe Devasthan Committee was 
functioning prior to the Scheme, and I am 
told the appointment of the members to 
that (Committee was made by Government. 
It appears that in 1912 or thereabouts the 
Devasthan Committee in the course of 
their audit found that it was ineffective, 
unless suitable provision was made in tbe^ 
Scheme for supplying them with material, 
to facilitate a thorough audit. They there¬ 
fore memorialized the District Judge of 
Sholapur to remove the defects in that 
respect by amplifying the Scheme. That 
memorial, it seems, was treated as a civil 
application, and tbe High Court on 18tb 
November 1913 thought that there was no 
necessity for a change in the Scheme, tbe 
Devasthan Committee not having made' 
out to the satisfaction of the High Court 
that any change was necessary. That order 
was passed after hearing the Devasthan 
Committee through their advocates; and in 
discharging the rule the Devasthan Com. 
mittee was ordered to pay the costs of tbe 
Badve Committee. Since then 1 am told 
there has been no audit till 1926. 

The Devasthan Committee then moved 
Madgavkar J. who had granted an inter, 
view to them at Pandharpur, to take into 
consideration certain proposals made by 
them in regard to the maintenance of 
accounts and the management of tbe inati. 
tution and to pass the necessary orders. 
Among those suggestions was tbe suggea. 
tion that the report of kudit or inspection 
made by the Devasthan Committee might 
be annually forwarded to the High Court 
and that arrangements made to carry out 
the suggestions which the High Court 
might make thereon. The other suggestions 
were in regard to the preparation of a 
monthly statement, the carrying out of the 
recommendations of the Devasthan Com. 
mittee in regard to the use and disposal of 
ornaments, the valuation by experts of the 
ornaments of the deity and the maintenance 
of accounts in regard to them in tbe manner 
suggested by that Committee. That appli¬ 
cation was heard as a civil application in 
Court on 27th June 1930 and Madgavkar- 
and Barlee JJ. refused to make any amend- 
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ment in the Scheme as suggested in the 
petition. They however declared that the 
members of the Devasbhan Committee had 
the right as parties interested in the said 
idol to move the High Court in terms of 
rule 9 of the Scheme to effect modifications 
therein. That rule provides as follows {see 
p. 651 of the printed judgments of 1896) : 

This Scheme shall be subject to such modihoa* 
tions as may be made hereafter by the High Court 
on the application of parties interested in the 
Devasthan of the said idol. 

The other provisions of the Scheme 
framed by this Court for the Pandharpur 
temple are to be found at pp. 644 to 651 of 
the printed report. "While dismissing the 
claim to modification, as I understand the 
judgment, certain observations were made 
in regard to the rights of the parties into- 
rested under the Scheme, with reference to 
the suggestion for forwarding the report of 
the audit and inspection to the High Court. 
They are as follows : 

In our opinion no reason is shown to alter the 
rule. The suggestion shortly is that accounts after 
they are audited every year by the Devasthan 
Committee should be sent by them with their 
remarks through the Badves to the District Judge. 
The District Judge will have no time to go through 
the accounts, and the proposed alteration would be 
a useless formality. Under the rules as they are 
now framed, if that audit of the Devasthan Com* 
mittee shows any irregularities in the accounts, 
there is nothing to prevent the Committee from 
bringing such irregularities to the notice of the 
District Judge for such action as seems to him 
proper. 

It seems that a similar suggestion was 
made on a former occasion when the Scheme 
was approved, and it was observed then 
that the orders directing the Committee 
appointed to keep accounts of all clothes 
and ornaments presented to the idol, and 
of the Vithoba Fund and to have the 
accounts audited by the Devasthan Com¬ 
mittee were sufficient. It appears that since 
the High Court's order in the petition in 
June 1930 the Devasthan Committee have 
been carrying out the audit of the accounts 
and submitting their observations and sug. 
gestions to the District Judge of Sholapur 
who according to the record has been trans. 
mitting them with his observations and 
remarks to the Committee of Management 
or Badves for carrying them out. Appar¬ 
ently no friction had occurred till 1934. It 
seems thereafter all the suggestions were 
not accepted and the matter was brought 
to a crisis in August 1937. It was then that 
the Committee’s report of 1936 which had 
been submitted to the District Judge was 
forwarded along with his observations made 


on similar objections in 1934 to the Baclvo 
Committee with additional remarks for tho 
explanations of that Committee. In the 
column headed 'Court's orders” the learned 
District Judge took exception to the manner 
in which the Badvo Committee or the Com¬ 
mittee of Manageumtit dealt with the sug¬ 
gestions of the Devasthan Committee, and 
he observed that there was no attempt 
whatsoever on the part of the Ikulvo Com¬ 
mittee to obey the order of his prodoeossor 
either in the letter or the spirit in regard 
to the maintenance of a receipt book and 
the particulars showing receipts of dona¬ 
tions of cash amount and clothes and silver 
ornaments. Then he has proceeded to make 
the following remarks : 

It is clear to me that this is a case of deliberate 
disobedience of the* order of this Court aud any 
further disobedience in the coming }ear will bo 
severely noticed. 

It is Upon that threat of action that the 
Badvo Committee have filed this applica¬ 
tion in revision. It is urged on behalf of 
the opponents that that order and similar 
other orders passed on the memorandum 
of objection of audit are administrative in 
character, that they contain departmental 
advice to the Committee, that the District; 
Judge was not acting as a Court but al 
persona designata in the administration of 
the temple and its property in view of the 
observations of the High Court construingl 
in effect the Scheme as conferring on the! 
District Judge the power to interfere ad- 
ministrativeiy with the management of this 
institution, and that therefore no appeal or 
civil revisional application will lie. Now, 
upon authority it is clear that where aj 
Judge or presiding officer of a Court, asi 
distinguished from the Court itself, is per-i 
forming any function as vested in him, suchl 
a Judge may be considered as a persona 
designata or as a person described, the des¬ 
cription being by his official designation,; 
and cannot be regarded as a Civil Court 
subordinate to the High Court deciding the 
rights between the parties and performing 
judicial functions. The assumption under¬ 
lying the preliminary objection is that 
authority has been conferred on the Dis¬ 
trict Judge as an individual in a proper and 
legal way to pass the orders in question. In 
the consideration of the question whether a 
presiding officer of a Court is acting as a 
persona designata or as a Court, the impor- 
tant point to be investigated is what is the 
source of his authority. It might also be 
relevant to consider the nature of the pro- 
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ceediDgs and the action taken therein. It 
is conceded that the District Jadge has 
DO place whatsoever in the Scheme. The 
Scheme does not empower the Devasthan 
Committee to submit its audit notes to 
the District Judge. In fact an attempt to 
engraft such a rule in the Scheme was 
negatived. And it was perhaps advisedly 
done for it is at any time a misfortune that 
the Badves, who owe a religious duty to 
the institution should give occasion to the 
Devasthan Committee, an honorary body 
of auditors, to allow their doings with 
pious gifts to the idols by religious minded 
Hindus, to bo canvassed in a Court of law. 
The District Judge has no power of superin. 
tendance over the management of the 
institution which is left entirely to the 
discretion of the Badves.* Therefore the 
authority of the District Judge cannot be 
derived from the Scheme itself. 

But it is urged that he derives his powers 
by reason of the observations in the High 
Court’s order dated 22nd June 1930. That 
argument in my opinion is not well founded. 
The order does not expressly or by impli¬ 
cation confer any authority whatsoever on 
the District Judge to administer or manage 
or supervise the management of the insti- 
tution. It merely states that there is noth, 
ing to prevent the Committee from bringing 
any irregularity to the notice of the Dis- 
trict Judge. That is not tantamount to the 
conferment of authority. The observations 
further contemplate such action by the Dis¬ 
trict Judge as seems to him proper upon the 
irregularities. That might be in the nature 
of friendly advice for, 1 cannot conceive of 
any other possible action under the Scheme. 
Moreover, having regard to the proceedings 
before the High Court, those observations 
were obiter. The High Court was not called 
upon to say what things were not prevented 
by the Scheme and what were. It is clear 
that the only power which the High Court 
possessed under the Scheme was to amend 
it, and which although it was called upon 
to exercise was not exercised. Consequently 
it cannot be said that the District Judge 
was created a persona designate with special 
powers. Nor is it clear from the orders that 
the District Judge has purported to act as 
persona designate. 

It is suggested that the High Court has 
interpreted the Scheme and that it has 
impliedly recognized the District Judge's 
power of supervision under the Scheme. 
That is not so according to the tenor of the 
judgment. The statement as to what is not 


objectionable under the Scheme amounts to 
very little. At least that is not what the 
' High Court was asked to state. So, then, 
the very basis of the suggestion underlying 
derivative authority fails. In my opinion 
having regard to the manner in which the 
District Judge has acted, it is possible to 
suppose that he has arrogated to himself 
the power to interfere in the management 
of this institution by threatening to use 
the machinery of his Court for taking severe 
notice. In his order he expressly says that 
the Court’s order has been disobeyed and 
that the Court would take severe notice of 
further disobedience in the coming year. 
That being the position, I feel real difiBculty 
in upholding the preliminary objection. 

But it is next urged that this is not a 
case decided in which the jurisdiction of 
the High Court under S. 115, Civil P. 0., 
could properly be invoked. It is said that 
it is more an administrative than a judicial 
order. When regard is had to the fact that 
the District Judge has no voice under the 
Scheme in the administration of the tem¬ 
ple and its properties, all that the District 
Judge could do under the High Court’s 
order, when the Devasthan Committee 
brought to his notice irregularities of the 
Badve Committee, was to ofifer friendly 
advice. It is said that it is perhaps possible 
to construe the order as a brutum fulmen. 
But inasmuch- as the threat proceeds from 
conviction in bis power and might be car¬ 
ried out with the machinery of the Court 
for any disobedience of his orders, the 
question at once becomes serious. Indeed 
the mere seriousness of the situation would 
not justify interference by this Court. It 
seems to me that inasmuch as there was a 
proceeding in the nature of a complaint of 
mismanagement and disregard of the orders 
issued by the District Judge from time to 
time by the Committee of Badves, the final 
orders upon such proceeding could be con¬ 
strued as a case decided. In 44 I A 261^ 
the Civil Court had ordered a temple 
committee to fill up the vacancy of the 
members of that Committee forthwith by 
making an appointment which they had a 
right to do. That power the Court pos¬ 
sessed under the Heligions Bndowments 
Act (20 of 1863). Bat after doing that the 
Court had no jurisdiction to make an order 
declaring valid an appointment made upon 
the election by the persons interest^. The 

1. Balkrishna Udayar V. Vasudava Aiyar, (1917) 

4 A I R P 0 71=40 I C 660=44 I A 261=40 
Mad 793 (P G). 
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Oourt notwibbstanding the absenoe of power 
made an order declaring such appointment 
valid and the proceedings whereunder that 
order was passed were regarded by the 
Judicial Committee as a case decided within 
the meaning of S. 115, Civil P. C., entitling 
the aggrieved party to apply to the High 
Court in revision. That illustrates that a 
case decided might fall within the category 
of orders passed in the assumption of 
jurisdiction not vested in the Court by 
law. The following observations as to what 
a case implies in S. 115 are important 
(page 269) : 

It csDnot, in their Lordships' view, be condned 
to a litigation in which there is a plaintid who 
seeks to obtain particular relief in damages or 
otherwise against a defendant who is before the 
Court. It mast, thej think, include an ex parte 
application suoh as that made in this case, pray¬ 
ing that persons in the position of trustees or 
officials should perform their trust or discharge 
their official duties. 

Now, here upon a proper analysis of the 
fact it would be observed that the report 
of the Devasthan Committee was nothing 
more than an application to the District 
Judge, upon irregularities noticed, to influ. 
ence his action in getting those irregula. 
rities removed and to secure redress in the 
interests of the charity. 1 shall assume that 
the object was 'purely altruistic and that 
the Devasthan Committee was prompted 
by a desire to protect the temple and its 
properties. But nevertheless upon such 
application if the Court, assuming jurisdic- 
tlon to interfere in the management of the 
temple, does pass orders which, it says are 
binding on the Committee of Badves and 
further threatens action for disobedience, 
it seems clear to me that the proceeding 
would be a case within the interpretation 
in 44 I A 261.^ Consequently this Court 
has power to take action in the matter. 
Where the invasion of vested rights of the 
subject is threatened by a Court in this 
manner, and it is about to x'dsort to the 
use of the machinery at its disposal, the 
High Court as a superior Court, in my 
opinion, will show a strong leaning against 
construing the powers under S. 115 so as 
to oust or restrict its jurisdiction. Conse. 
quently the alternative ground on which 
the preliminary ohjection is based also 
fails. 

On the merits I have hardly anything 
more to say than what I have already 
observed. Perhaps the action of the Dis¬ 
trict Judge was prompted by the observa¬ 
tions in the High Court’s order of 1930. 


Apparently-he has wronply construed that 
order as conferring on him jurisdiction to 
interfere with the Committeo of Badves in 
the management of the trust fund. It is 
unfortunate that the Schome should bo 
lacking in the necessary provision for car. 
rying out the suggestion of the auditors. 
An audit which can be relegated to tho 
waste.paper basket is at all times fruitless 
and ineffective. If it was considered neces. 
sary to provide for audit, I think, there 
should have been the corresponding macbi- 
nery for carrying out the suggestion of the 
auditors. The High Court on two occasions 
deliberately omitted to provide such a 
machinery. Probably it left it to the good 
sense of the parties, particularly having 
regard to the interests and rights of the 
Badves as envisaged in the order itself. 
They were expected of their own accord to 
carry out the duties imposed upon them in 
the matter of accounting and other things 
in the best interests of the institution. 
Perhaps on the ground of inconvenience 
too additional safeguards were considered 
undesirable. Circumstances have now arisen 
when there is a possibility of mismanage- 
ment and it is not unlikely that the iote- 
rests of the institution may suffer if no 
proper accounting and check were provided 
for. Those are considerations which must 
guide the Court when a proper application 
is made to it according to law under the 
provisions of the Scheme. All that I need 
say at the present moment is that the 
District Court through the District Judge 
cannot enforce its orders in question by 
threat or by force. Consequently, I think 
this application must succeed to that extent 
only. I make the rule absolute, without 
any order as to costs. 

d.S./r.k, Rule made absolute. 
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Beaumont C. J. and Rangnekar J. 

Commissioner of Income-tax, Bombay 

V. 

Tata Sons, Ltd, 

Civil Ref. No. 11 of 1938, Decided on 
4th November 1938, made by Commis¬ 
sioner of Income-tax, Bombay. 

❖ Income-tax Act (1922),-S. 10 (2) (ix)— 
Managing agent of company procuring loan 
for company and by agreement between com¬ 
pany, lender ud himielf, giving share of his 
commission to lender — Such payment of share 
in commission held amounted to expenditure 
for earning profits and gains and could not be 
included in aiiesiable income of managing 
agent. ^ 
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I’he question whether the payment of part of a 
commission to a third person can be regarded as 
expenditure incurred solely for the purpose of earn¬ 
ing that commission is a question which must be 
answered on the facts of each case, and on a com¬ 
mercial basis. [P 284 0 2 ; P 285 C 1] 

The assessees who were managing agents of a 
company were entitled to receive a commission 
based on profits, with a certain salary per year not 
depending upon profits. In a certain year the com¬ 
pany was urgently in need of funds. Therefore the 
assessees whose business it was to finance the com¬ 
pany, procured a loan from a third person. An 
agreement in respect of the payment of that loan 
was entered into between the company, assessee 
and the lender, a clause in which provided that 
the assessee should give and assign to the lender a 
certain share in the commission which the former 
might be entitled to receive from the company. A 
question having arisen whether in assessing the 
income of the assessee, the amount of commission 
paid to the lender should be omitted : 

Bcld that the agreement between the assessee* 
company and lender operated as an assignment of 
the share of income which the assessees were en* 
titled to receive from the company. Therefore that 
part of assessee’s income which was assigned to 
the lender no longer formed part of the assessee’s 
income and could not therefore be assessed as such. 
Even assuming that it did not operate as an assign¬ 
ment, the payment of share of commission to the 
lender was, in a commercial sense, an expenditure 
solely for the purpose of earning profits and gains 
within the meaning of S. 10 (2) (ix) and must 
therefore be excluded in computing the assessee's 
income as managing agents of the company : Case 
law explained. [P 285 C 1, 2 ] 

M, 0. Setalvad, Advocate-General — 

for I. T. Commissioner. 

Sir Jamshedji Kaoga — for Assessees. 

Beaumont C. J. — This is a reference 
made by the Income-tax Commissioner 
under S. 66 (2), Income.tax Act. The ques. 
tion which he raised is this : 

Whether in the circumstances of the case, in 
computing the assessees* income from their busi> 
ness as Managing Agents of the Tata Iron and 
Steel Co-, Ltd., the payment of Bs. 2,94,808 to the 
co-sharers, F. F. Dinsbaw and Messrs. F. E. Din- 
sbaw. Ltd., out of the commission of Re. 11,74,848 
earned by them is allowable as an item of expen¬ 
diture under S. 10 (2) (ix) of the Act or under any 
other provision thereof. 

The material facts are that by an agree¬ 
ment, dated 2Dd May 1918, the assessees 
were appointed managing agents of the 
Tata Iron and Steel Co., Ltd., and under 
that agreement they were entitled to receive 
a commission based on profits, with a mini, 
mum payment of Bs. 50,000 a year which 
was not dependent on profits. In the year 
1924 the Tata Iron and Steel Co., Ltd., 
was urgently in need of funds, and the 
ordinary practice in this country is for the 
managing agents to finance the company of 
which they are snob agents. I do not mean 
to suggest that the assessees were bound in 


law to procure finance for the Tata Iron 
and Steel Co., Ltd., but for practical pur. 
poses the finance would have to be provided 
by them, if it was to be procured at all. 
Accordingly, the assessees approached Mr. 
F. £. Dinshaw and arranged that he should 
lend to the Tata Iron and Steel Co., Ltd., 
a crore of rupees at a certain rate of interest 
and on security. An agreement was entered 
into on 23rd June 1924 between the Tata 
Iron and Steel Co., Ltd., the assessees. and 
the lender for securing the loan and by 
cl. 7 of the agreement it is provided that 
the assessees would give and assign to the 
lendor as from 1st April 1924, a share of 
six annas in the rupee of the commission 
and other remuneration which they might 
be entitled to recover from the company 
under their agreement of 2nd May 1918. 
On reading that clause, it appeared to us 
that it operated as an assignment of a share 
of the commission (which, I may say. has 
since been reduced to four annas in the 
rupee), which the assessees were to receive 
from the main company. That company 
was a party to the agreement, and cl. 7 
appears to us to operate as an assignment 
of a portion of the commission under S. 130, 
T. P. Act. If that view is right, no ques. 
tion of any deduction arises, because the 
portion of the income which has been 
assigned to the lender no longer forms part 
of the income of the assessees. 

We therefore stood the reference over 
and suggested to the Commissioner that he 
should raise a farther question directed to 
this point. The Commissioner has today 
put in a lengthy opinion, in which he 
objects to the raising of any farther ques. 
tion, but, as far as I can see, does not sug- 
gest any answer in law to the point which 
we had raised. As the Commissioner objects 
to raising a further question, and as we 
are satisfied that the question which be 
has raised must be answered against him, 
we do not insist upon any further question 
being raised, but we express the opinion 
that on the true construction of the agree- 
ment of 23rd June 1924, the portion of the 
commission which was assigned ceased to 
form any part of the income of the assessees. 

On the assumption that that view is 
wrong, I will deal with the actual question 
raised, which is one of a character which 
has come before this Court on several occa- 
sions. The question is whether an agre^ 
ment to pay a part of the commission in 
the oiroomstances in which it was made in 
this case amounts to an expenditure (not 
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being in the nature of capital expenditure) 
incurred solely for the purpose of earning 
profits or gains 'within S. 10 (2) (ix). Income, 
tax Act. In two previous oases, which oame 
before this Court, namely 37 Bom L B 
126^ and 64 I A 215,^ to which I will refer 
more in detail in a moment, this Court 
took the view that a question of this sort 
was determined against the assessees by 
virtue of the decision of the Privy Council 
in 68 I A 239.® Having regard to the ex. 
planation of the principle which we under¬ 
stood, perhaps wrongly, to underlie that 
case, which has now been given by the 
Privy Council in 64 I A 215® and in 39 Bom 
L R 1025* and also by the English Court 
of Appeal in (1938) 2 KB 220.® I think 
that 58 I A 239® ceases to present any diffi. 
oulty. The question whether the payment 
of part of a commission to a third person 
can be regarded as expenditure incurred 
solely for the purpose of earning that 
commission is a question which must be 
answered on the facts of each case, and on 
a commercial basis. Now, it is to my mind 
clear in this case that the assessees were 
bound either to lose the commission which 
they were getting from the Tata Iron and 
Steel Co. Ltd., or to arrange for financing 
that company, and we must assume that 
the arrangement which they made as to 
finance was the wisest which could be 
made in the circumstances. The agreement 
to share their commission with the lender 
was part of the terms on which they 
managed to obtain finance, and, in my opi. 
nion 'therefore in a commercial sense the 
payment of this share of the commission 
was an expenditure solely for the pursose 
of earning profits or gains, viz. the remain¬ 
der of the commission. 

In the case which I have already men. 


1. Comxnifisioner of Incomo-taz, Bombay v. G. 

Macdonald & Go., (1936) 22 A I B Bom 197= 
156 I G 274=87 Bom L R 126. 
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Income-tax Gommlssioner, Bombay Fresi* 
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tioned, namely 64 I A 215,® the facts up to 
a point were virtually the same as in the 
present case. In that case also the present 
assessees had entered into an agreement 
with one of the Tata group of Companies, 
— Tata Power Co. Ltd. — under which 
they were entitled to a commission; and in 
that cose also the Tata Power Co. Ltd. was 
in financial difficulties, and the agents had 
to find money ; and they procured the 
money by agreeing to pay a portion of 
the commission to the lenders F. E. Din. 
shaw, Limited, and Richard Tilden Smith. 
Subsequently, however they assigned their 
commission agreement to the Tata Hydro- 
Electric Agencies, Bombay, who agreed to 
pay the proportion of the commission 
which had become payable to the lenders, 
and in those circumstances the Privy Coun¬ 
cil held that so far as the assessees in 
that case, namely the Tata Hydro-Electric 
Agencies, Bombay, were concerned, this 
payment to the lenders, which they had 
agreed to make, was not in any sense an 
expenditure incurred for the purpose of 
enabling them to earn profits. But it is to 
be noticed that in the judgment of the Privy 
Council delivered by Lord Macmillan this 
passage occurs at page 224 : 

It was cot questioned by counsel for the Grown 
that if the present question had arisen with Tata 
Sons Ltd., they would, under S. 10, sub-s. 2 (iz), 
have been entitled on the facts stated to deduct 
their payments to F. E. Dinshaw Ltd. and 
Riohard Tilden Smith as being expenditure in¬ 
curred solely for the purpose of earning their pro¬ 
fits or gains. 

So that, in that case the Privy Council 
noticed, without suggesting disapproval, an 
admission by counsel which exactly covers 
the point which we have to determine in 
this case. Of course, that admission is not 
binding on us, but, in my opinion, it was 
an admission well founded. I think that 
the agreement to share commission in this 
case did amount to an expenditure incurred 
solely for the purpose of earning the profits 
or gains of the assessees. We therefore 
answer the question raised in the affirma¬ 
tive. Costs on the Original Side scale to 
be paid by the Commissioner. 

Rangnekar J.—The facts are that the 
assessees are carrying on business as manag. 
ing agents of the Tata Iron and Steel Co., 
Ltd., under an agreement dated 2Dd May 
1918. Cl. 2 of the agreement provides for 
payment of commission to the managing 
agents on the annual net profits of the com¬ 
pany, calculated in a particular manner 
Ahere set out, subject to a minimum annual 
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rernuneration of Rs. 50,000 whether the 
company made any profits or not, or whe¬ 
ther any dividends were declared or not. 
Cl. 3 provides that in consideration of the 
remuneration thus granted the agents will 
use their best endeavours to promote the 
interests and business of the company. 
Under cl. 4 of the agreement the manag¬ 
ing agents are given the general conduct 
and the sole management of the business 
and affairs of the company. Cl. 10 provides 
that the agents will be at liberty to assign 
the whole or any portion of their earnings, 
that is to say the commission, without 
thereby in any way affecting their appoint¬ 
ment as such agents. In 1924 the company 
was in considerable financial difficulty, and 
it is clear that its very existence was 
threatened. The assessees thereupon ap¬ 
proached the late Mr. F. E. Dinshaw, and at 
their request the latter agreed to advance 
a crore of rupees to the company on the 
terms and conditions contained in an agree, 
ment dated 23rd June 1924, to which the 
Tata Iron and Steel Co. was a party. Cl. 7 
of that agreement provides that the agents 
will assign to the lender, that is, F. E. 
Linshaw, a share of six annas in the rupee 
of the commission and other remuneration 
which they, as such agents, may be entitl. 
ed to recover from the Tata Iron and Steel 
Co., Ltd. The result, in my opinion, was 
that the right of the managing agents to 
recover the commission from the Tata Iron 
and Steel Co., Ltd., was assigned to F. E. 
Dinshaw. In the financial year 1936.37 
the assessees were assessed on the total 
commission earned by them from the com¬ 
pany. The company, on the other hand, 
claimed that a sum of rupees two lacs odd 
which they had paid to F. E. Dinshaw, under 
the agreement of 1924, should be allowed as 
an item of revenue expenditure under S. 10, 
sub-sec. 2 (ix) of the Act. The income-tax 
authorities disallowed the claim, and the 
substantial question on this reference is, 
whether this payment was tightly dis- 
allowed. 

Although we were told in the course of 
argument that the Assistant Commissioner 
held that the present case did not fall 
within the principle of the decision in 58 
1 A 239,^ it seems to me to be clear, on the 
statement of the case submitted by the 
Commissioner of Income-tax, that he has 
entirely proceeded upon the principles laid 
down in that case, as also upon certain 
observations of Lord Macmillan in 64 I A 
215.^ Now in 58 I A 239^ the facts were 


that the Pondicherry Railway Co., Ltd. 
were bound to pay to the French Govern¬ 
ment one-half of its net profits, and Lord 
Macmillan in the Privy Council observed 

as follows (page 251) : 

A payment out of profits and conditional on 
profits being earned cannot accurately be describ* 
ed as a payment made to earn profits. It assumes 
that profits have first come into existence. Bat 
profits on their coming into existence attract tax 
at that point, and the revenue is not concerned 
with the subsequent application of the profits. 

It is not for me to say, as has been said, 
that the statement that a payment out of 
profits and conditional on profits being 
earned cannot accurately be described as 
payment made to earn profits is really too 
wide, but as pointed out by the Master of 
the Rolls in (1938) 2 KB 220® Lord Mao. 
millan in that paragraph was qnite clearly 
using the word "profits" in one sense and 
one sense only; he was using it in the sense 
of the * real net profit." referred to in a case 
to which I shall presently come. The Master 
of the Rolls further observed as follows 
(p. 237): 

That be was doiog that is. I think, abundantly 
clear when the nature of the contract there in 
question is considered which was merely a con* 
tract under which a percentage of profits was pay* 
able by the railway company to the French 
Government. There was no question of services or 
anything of that kind in the case; it was merely 
a sum payable out of profits. I do not find myself 
constrained by that expression of opinion, because 
it must be read, as Lord Macmillan has said, in 
a subsequent case in relation to the particalar 
subject-matter with which he was dealing. 

The subsequent case to which Greene 
M. R. referred is the case in (1931) 16 T 0 
293.® Moreover, the sentence in the judg¬ 
ment in the Pondicherry case which I have 
quoted above was again explained by Lord 
Macmillan himself in 64 I A 215.® In 39 
Bom L R 1025* Lord Maugham L. C. at 
page 1032 observes as follows : 

It may be admitted that as Mr. Latter contend¬ 
ed it is not universally true to say that a pay¬ 
ment,the makiogof which is conditional on profits 
being earned, cannot properly be described as an 
expenditure incurred for the purpose of earning 
such profits. The typical exception is that of a 
payment to a director or a manager of a commis¬ 
sion on the profits of a company. It may however 
be worth pointing out that an apparent difficulty 
here is really caused by using the word “profits” 
in more than one sense. If a company having 
made an apparent net profit of £10,000 has then 
to pay £1000 to directors or managers as the con¬ 
tractual recompense for their services during the 
year, it is plain that the real net profit is only 
£90C0. A contract to pay a commission at 10 per 
cent, on the net profits of the year most neces- 

6. Union Cold Storage Co., Ltd. v. Adamson 

(H. M. Inspector of Taxes), (1981) 16 Tax 

Cas 293* 
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Bftrily be held to meaB on the net profits before 
the deduction of the oommission, that is in the 
case supposed a commission on the £10,000. ' 

I do not think tbetefore that the pro- 
sent case oan be decided on the authority 
of 58 I A 239.^ Then the Commissioner 
of Income>tas,‘ as I have pointed out. pro¬ 
ceeds upon certain observations of Lord 
Macmillan in 64 1 A 215.^ But* \7ith res. 
peot I think he has failed to appreciate the 
distinction between that case and the pre¬ 
sent case, the distinction which was admit, 
ted by the counsel for the Crown in that 
case and pertinently mentioned by Lord 
Macmillan in his judgment. In that case 
the facts up to a certain point were very 
similar to the facts in the present case the 
only distinction being that there the 
assessees were not originally the managing 
agents of the Tata Power Co., Ltd. They 
had acquired the managing agency busi- 
ness from the present assessees who were 
the original managing agents of the Tata 
Power Co., Ltd. and who had assigned a 
part of their oommission to them. In the 
course of the judgment it is pointed out by 
Lord Macmillan himself that (page 224): 

It was nob questioned by counsel for the Crown 
that if the present question had arisen with Tata 
Sons, Ltd. they would under S. 10, sub*s. (2) (ix), 
have been entitled on the facts stated to deduct 
their payments to F. E. Dinshaw, Ltd., and 
Hiohard Tilden Smith as being expenditure incur¬ 
red solely for the purpose of earning their profits 
or gains. 

So far as 1 oan see, the principle there 
laid down by Lord Macmillan was that 
the question whether a payment made in 
the circumstances such as we have in this 
case is an expenditure incurred solely for 
the purpose of earning profits or gains 
must be determined in a commercial sense 
and the real question was whether the pay¬ 
ment became necessary in the course of 
services rendered by the agents to their 
principals in their business. The argument 
in 64 I A 216^ on hehalf of the Crown was 
that after the acquisition of the agency 
business by the apppellants the payment 
assumed a different character and that the 
appellants did not take any part in arrang. 
ing the loan nor did they incur the liabi- 
lities in question in the course of rendering 
any services to the principals. That argu- 
ment was accepted and the appeal was 
dismissed on that broad ground. ‘In this 
case it seems to me that the evidence is 
that the assessees took the principal part 
in arranging the loan for the company and 
mourred the liabilities to third parties 
in the course of rendering services to their 
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principals in their business. That being so, 
it seems to me that the payment was 
made for the sole purpose of earning profits 
in the conduct of the agency business and 
the deduction claimed by the assessees 
ought to have been allowed. 

It was argued by the Advocate.General 
that this payment was of the nature of 
capital expenditure. If that is correct, un¬ 
doubtedly the paymeut was rightly dis- 
allowed. But I am unable to hold, on the 
facts of this case, that the payment in any 
sense was a capital expenditure. It seems 
to me that the payment was made under 
the assignment in favour of F. E. Dinshaw 
and it was made purely out of revenue 
earned from year to year by. the assessees 
by way of oommission from the company. 
I agree therefore that the question should 
be answered in the manner proposed by my 
Lord the Chief Justice. 

N.S./r.k. Answered in affirmative. 
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Nathjibhai Harjiwaip Pandya and 
others — Appellants. 

V. 

Shankarlal Nathjibhai Bhatt and 
others — Respondents. 

Appeal No. 74 of 1937, Decided on 23rd 
November 1938, from order of First Class 
Sub.Judge, Nadiad, in Appeal from Order 
No. 3 of 1936. 

Court-feei Act (1870), S. 7 (iv) (c)—Suit by 
excommunicated member of caste for decla¬ 
ration that resolution of excommunication was 
illegal and for permanent injunction restrain¬ 
ing community from interfering with plaintiff’s 
joint possession of caste properties—Plaintiff’s 
interest in caste properties lest than Rs. 5000 
— Suit whether regarded as falling under S. 7 
(iv) (c) or as one for joint possession of caste 
properties is within jurisdiction of Second Class 
Subordinate Judge. 

Ad excommunicated member of a community 
filed a suit for a declaration that the resolution of 
excommunioating him was improper and illegal and 
that he, as a member of the said community, was 
entitled to use or enjoy in common the moveable as 
well as immovable properties of the community as 
a co-owner and for a permanent injunction against 
the defendants, representing the community, res¬ 
training them from obstructing him in his enjoy¬ 
ment of the said properties as a co*owner. There 
were several members of the caste, and the plain- 
tlQ’a interest in the caste property was less than 
Bs. 6000: 

Held that if the relief of permanent Injunction 
claimed by the plaintifi be r^arded as a conse¬ 
quential relief and the suit was governed by S. 7 
(iv) (c) then the Second Olass Subordinate Judge 
bad jurisdiction to try the suit: 18 Bom 100, Bel* 
on. CP 288 0 2]. 
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Even if the suit was regarded as one for joint 
possession of the caste properties, then the subject- 
matter of the suit was the value of the plaintifi’s 
share in them. The value of the subject matter of 
the claim made by the plaintiff was less than 
Rs. 5000 and the Second Class Subordinate Judge 
had jurisdiction to try the case. [P 28S C 2] 

H. M. Choksi —for Appellants. 

G. N, Thakor and P. A. Dhruva — 

for Respondent 1. 

Judgment. — The point in dispute in 
this appeal is simple. The plaintiff is a 
member of the Dakor Travadi Mevada 
caste, and the community having passed a 
resolution excommunicating him, he filed 
this suit for a declaration that the said 
resolution was improper and illegal and 
that he, as a member of the said commu. 
nity, was entitled to use or enjoy in com. 
mon the moveable as well as immovable 
properties of the community as a co-owner 
and for a permanent injunction against the 
defendants, representing the community, 
restraining them from obstructing him in 
his enjoyment of the said properties as a 
co-owner. On the contention of the defen¬ 
dants a preliminary issue, whether the 
Second Class Subordinate Judge of Umrebh 
had jurisdiction to try the suit, was framed, 
and the trial Court held that as the value 
of the properties of the panch in respect of 
which a permanent injunction was claimed 
was worth more than Es. 5000, it had no 
jurisdiction to try the suit and ordered the 
plaint to be returned to the plaintiff for 
presentation to the proper Court. The lower 
Appellate Court took a different view and 
held that although the plaintiff indirectly 
sought for possession, still it was joint pos¬ 
session that he claimed, and as there were 
nearly 1100 members of the caste, the 
plaintiff’s interest in the caste properties 
would be 1/1100 which would be worth 
much less than Es. 5000. On this ground 
it held that the Second Class Subordinate 
Judge of Umreth had jurisdiction to try 
the suit and remanded it to the trial Court 
for disposal on merits. 

The relief claimed by the plaintiff in 
para. 8, cl. (a), of the plaint is so worded 
as to show that a permanent injunction 
was claimed as a relief coosequential upon 
the declaration sought for. It is therefore 
urged that the suit falls under S. 7 (iv) (o), 
Court.fees Act, and the plaintiff is entitled 
to place his own value on the claim. Then 
under S. 8, Suits Valuation Act, the vain- 
ation for purposes of jurisdiction would be 
the same as the valuation for the purposes 
of court.fees. On the other hand, it. is 


urged that as the plaintiff was not in 
actual possession of the caste properties on 
the date of the suit he could not ask for a 
mere injunction, but what he in substance 
asked for was the joint possession of the 
caste properties. In either view of the case, 
I do not think that the subject-matter of 
the suit is beyond the jurisdiction of the 
Second Class Subordinate Judge of Umreth. 
If the relief of permanent injunction 
claimed by the plaintiff be regarded as a 
consequential relief and the suit is governed 
by Sec. 7 (iv) (c), Court.fees Act, then 
undoubtedly the Second Class Subordinate 
Judge of Umreth has jurisdiction to try the 
suit as held in 18 Bom 100.^ But if the 
suit is regarded as one for joint possession 
of the caste properties, then the subject- 
matter of the suit is the value of the plain- 
tiff’s share in them. It is however urged 
that in this case the plaintiff has asked for 
joint possession of all the properties of the 
community which are worth more than 
Eupees 5000 and that the subject-matter 
therefore should be regarded as being 
beyond the jurisdiction of the Second Class 
Subordinate Judge of Umreth; but the 
plaintiff does not ask for the exclusive 
possession of the properties but only a 
right to enjoy the properties along with the 
other members of the community. Although 
the properties of the community may be 
inalienable and impartible, the plaintiff 
has no right to claim all the properties for 
himself. The plaintiff has a limited interest 
in those properties and in this suit he 
wants to enforce only that limited interest 
which cannot have the same value as the 
exclusive interest in the property. As 
pointed out by the lower Appellate Court, 
there are more than 1100 members of the 
community and the plaintiff’s interest can. 
not be valued at more than his share. The 
plaintiff cannot ask for separate possession 
of his share as the property is not to be 
partitioned, but he can seek to enforce his 
limited interest in those properties to the 
extent of bis share by being allowed to use 
them along with the other members of his 
community. 1 therefore hold that the value 
of the subject-matter of the claim made by 
the plaintiff is less than Es. 5000 and the 
trial Court has jurisdiction to try the case. 
The appeal is therefore dismissed with 
costs. 

D .S./b.K. _ Appeal dismiss ed. 

1. Gulabsingji v. Lakshmansiogji, (1694) 16 Bom 
100 . 
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FULL BENCH 

Beaumont C. J., Wassoodew and 

Lokur JJ. 

Govindprasad Vasudevprasad Tewari 

—Plaintiff —Appellant, 

V. 

Baglvunathprasad Indraprasad Mano- 
likar—Defendant 5 —Bespondent. 

First Appeals Nos. 283 and 308 of 1937, 
Decided on 15th December 1938, from 
decision of First Glass Snb.Jndge, Belgaum, 
in E. D. No. 41 of 1936. 

^ Hind Law—Debts Father — Son*s pious 
■obligation—Son is not liable for avyavabarika 
debts of father — Avyavaharika means illegal, 
disfaonestor immoral—Father depriving rightful 
-owner of his property is dishonest — His son is 
not liable for debts arising out of such conduct. 

A BOQ is not liable for the avyavaharika debts of 
'his father. Avyayaharika debt means illegal, dis* 
'honest or immoral. It is not essential for the son 
to prove criminal liability of the father in order to 
•claim exemption. Hence where a person in posses- 
sion of property, to which he is not entitled, dis. 
,poses of that property and deprives the rightfnl 
owner of that property his oondnot is dishonest 
and the son is not liable for the debts arising out 
of such oondnot : Case law discussed. 

[P 291 0 1, 2; P 293 0 2; P 291 0 1; P 296 G 2; 

P 296 0 1] 

D. E. Manerikar — for Appellant (in 
No. 283) and for Respondent (in 
No. 308). 

K. E. Bangeri for G. E. Madbhavi— for 
Respondent (in No. 283) and for 
Appellant (in No. 308). 

First Appeal No. 283 of 1937. 

Beaumont C. J. — This appeal is from 
en order made by the First Class Snbordi. 
cate Judge at ^Igaum in darkhast pro. 
ceedings, and the material facts are these. 
One Govindprasad died leaving, amongst 
others interested in the estate, a widow 
Tarabai, a son Yasudev, a son Balkrishna, 
'who is said to be lunatic, and a daughter 
'who married defendant 3. The plaintiff was 
adopted by the widow of Yasudev after her 
husband’s death, and he sued, amongst 
■others, Tarabai, defendant 1 and defen. 
dant 3 for possession of the estate of 
'Yasudev. Tarabai claimed the family pro. 
party as guardian of Balkrishna, and the 
other defendants supported her. The trial 
'Judge held the adoption of the plaintiff 
proved, that Yasudev was separate and 
that the plaintiff was entitled to the pro. 
perty he claimed, and accordingly he made 
an order that the plaintiff do recover pos. 
'Session of all the moveable and immovable 

^property claimed from all the defendants, 
1989 B/87 & 88 


odd. The defendants appealed to this Court, 
and the order of the learned trial Judge 
was upheld, subject to certain variations 
relating to Balkrisbna’s rights, which are 
not material for the present purpose. In 
the appeal defendant 3 separated from 
Tarabai and claimed that she only was in 
possession and that an order ought not to 
have been passed against him, but the Court 
of appeal held that as that point had not 
been raised in the lower Court, it could not 
be raised in appeal. The learned Judges 
considered that the defendants were mere 
trespassers and that an order for possession 
against them was right. It is implicit in 
the order of the trial Court, confirmed in 
appeal, that all the defendants were in pos. 
session of the property in suit. In 1936 the 
present darkhast was issued to recover the 
sum of Es. 6500 odd, referred to in the 
judgment, with interest and costs. The 
darkhast was not only against defendants 1 
to 4, but also against the present respon. 
dents, who is the son of defendant 3. The 
executing Court held that defendant 3 had 
transferred all bis property sought to be 
attached to the respondent, and that the 
respondent was not liable for the debt of 
his father, defendant 3. 

Upon the first point, the only evidence 
that defendant 3 had transferred all his 
property to the respondent, his son, is con¬ 
tained in the Record of Eights, which shows 
that in 1928 defendant 3 had acquired an 
absolute interest in certain immovable pro. 
parties on a partition with his brother, 
and that in 1930 he had given a vardi 
that his name should be deleted from the 
register of khatedars and that the name of 
the respondent should be entered in its 
place. It is, in our opinion, clear that a 
mere direction given by defendant 3 that 
his son should be treated as the owner of 
the property would not confer any title on 
the son, and we think therefore thaton the 
first point the appellant must succeed and 
that the interest of defendant 3 in the pro. 
perty which he held jointly with his son, 
the respondent, is liable to attachment. 

The serious point, which has been argued 
on this appeal, is whether the share of the 
respondent in the family property is liable 
to be attached for the debt of defendant 3. 
The respondent was not a party to theeuit 
but it is sought to make him liable under 
the pious obligation of a Hindu son to pay 
the debts of his father. The obligation 
imposed by Hindu law upon a son to pay 
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his father’s debts must at first sight strike 
anyone trained in a different system of law 
as anomalous and cutting across the gene, 
ral legal principle that no one is bound by 
a contract or obligation to which he is not 
a party. Although the obligation under 
Hindu law is based, as are many principles 
of Hindu law, upon religious considerations, 
I apprehend that the legislators of old had 
a practical object in mind and appreciated 
that in view of the peculiar feature of 
Hindu society, the joint family and joint 
ownership of property, it would often be 
impossible to recover the debts of a Hindu 
with no separate estate unless liability was 
imposed to some extent on his successors. 
At any rate whatever the reasons for the 
rule, it is firmly established that the sons 
are liable for the debts of their father with 
certain exceptions, and it is the nature and 
limits of the exceptions which give rise to 
controversy. The texts have been referred 
to in many of the authorities on this sub¬ 
ject, and I may take for my present pur¬ 
pose the two texts as to the exceptions 
referred to in 32 Bom 348.^ The first is 
the text of Brihaspati, which is in these 
terms : 

The Bons may not be compelled to pay sums'dne 
by their father for spirituous liquors, for losses at 
play, for promises made without consideration, or 
under the influence of lust or anger or sums for 
which he stood surety, or a fine or a toll, or the 
balance of either (of these). 

The second is the text of Ushanas, 
which is : 

a fine or the balance of a fine, likewise a bribe 
or a toll or the balance of it, are not to be paid by 
the son, neither shall he discharge debts which 
ate avyavaharika. 

The specifically excepted debts seem to 
be those due to vices or follies of the father, 
and no question as to these arises in the 
present case. The question turns on what 
debts are excepted under the word *‘avya- 
vaharika”. That word was construed by 
Colebrooke as “repugnant to good morals,” 
and that translation is accepted in Sir 
Dinshah Mulla’s work on Hindu law. In 
39 Oal 862,^ Mookerjee J. preferred to 
translate the word as “not lawful, usual 
or customary.” There are a large number 
of other translations set out in the judg¬ 
ment of Tyabji J. in 56 Bom 36.® 

1. Durbar Ehachar v. Kbachar Harsur, (1908) 32 

Bom 848=10 Bom L R 297. 

2. Cbhakauri Mahton v. Gauga Proshad, (1912) 

89 Oal 862=12 I G 609=16 0 L J 228=16 

OWN 619. 

3. Rajaram Tukaram v. Maneklal Mansukhbhai, 

(1932) 19 A I R Bom 136=137 I C 717=66 

Bom 36=34 Bom D R 66. 


The extent of the exemption covered by 
this word “ avyavaharika ” has given rise’ 
to a great many cases which cannot, I 
think, be reconciled, and it will serve no 
useful purpose to refer to them in detail. 
The one principle, which is firmly estab¬ 
lished, is that the son is not liable for a 
debt incurred by the father in circum¬ 
stances which would render the father 
liable to a criminal prosecution, but he is- 
liable for money for which the father has 
to account in a purely civil capacity. Those 
principles were recognized by the Privy 
Council in 61 I A 350.^ In that case a 
father had incurred liability to a school* 
committee, of which he was secretary, the 
total liability amounting to nearly Bupees 
43,000. The Privy Council held on the 
evidence that the father had misappro¬ 
priated part of this sum amounting to 
about Es. 30,000 and for that he could 
have been prosecuted for criminal breach 
of trust, and accordingly the sons were not 
liable for that amount, but they were liable 
for the balance of the debt which was not 
shown to be tainted in any manner. 

Their Lordships left open the question 
whether the son would be liable for a debt 
of the father arising from conduct which 
was blameworthy but fell short of render¬ 
ing him liable to the criminal law. That 
question, I think, falls for decision in the 
present case, and in my opinion, it is not 
essential for the son to prove criminal* 
liability of the father in order to claim 
exemption. It seems to me repugnant to 
good sense to construe ancient texts in the 
light of a system of criminal jurisprudence 
developed long after. In many oases, it 
would be very difficult, if not impossible, 
to establish affirmatively that there was 
criminal liability in a matter in which no 
criminal charge was ever made. Moreover,, 
one most remember that at the relevant 
date the father might have been a resident 
of a Native State, or foreign country where 
the Penal Code was not in force, and the 
Court might have to ascertain what were 
the provisions of the relevant system of 
criminal law. If the suggested limitation 
on the son’s liability is to hold good, it 
would ^really bo necessary to construe the 
word avyavaharika” as meaning involving, 
an offence under the criminal law to which 
the father was subject when be incurred 
the debt in question, and nobody suggesta 

4. ToshaDpal Siogh ▼. District Jadge of .4gra, 
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that that would be an aocorate translation 
of the word* 

This question was discussed in great 
detail by a bench of the Madras High 
Court in A I R 1925 Mad 841.^ Venkata, 
subba Rao J. in that case expressed the 
view that it was not essential for the son 
to prove criminal liability against the father 
in respect of the debt in question in order 
to claim exemption from payment of such 
debt, and after an exhaustive examination 
of the authorities, he suggests the following 
two rules (p. 845): 

(1) If the debt is in Its inception not immoral, 
snbseqaent dishonesty of the father does not 
exempt the son. 

(2) It is not every impropriety or every lapse 
from right conduct that stamps the debts as 
immoral. The son can claim immunity only, 
when the father’s conduct is utterly repugnant to 
good morals, or is grossly unjust or flagrantly 
dishonest. 

With regard to the second proposition, 
I am not sure that the adverbs materially 
strengthen the statement of the rule. I 
would rather myself express the rule as 
being that the son can claim immunity, 
when he proves that the debt of the father 
was of a character which was illegal, dis. 
honest or immoral, though I appreciate 
that difficult cases may arise in the appli¬ 
cation of such a rule. With regard to the 
first suggested rule, I am not sure that I 
appreciate its meaning. I apprehend that 
there can be only one relevant date to con. 
sider, and that is the date on which was 
incurred the liability of the father, which 
is sought to be enforced against the son. 
The question must be whether at that date 
the liability was of the nature alleged. 

Now, applying those principles to the 
present case, it is, I think, impossible to 
say with certainty on the material before 
us whether the father could have been 
prosecuted criminally in respect of his pos. 
session of this property; we do not really 
know enough about the facts to enable us 
to express an opinion on that point. But 
as 1 have said, the judgment of the trial 
Court and of the Court of Appeal is based 
on the view that defendant 8, amongst the 
other defendants, was in possession of the 
property to which the plaintiff was entitled, 
and it is plain that he never had any sort 
of right to such possession. He was not a 
member of the joint family at all. He was 
the husband of one of the daughters of the 
original head of the family. According to 

6* Bamasnbramanla v. Bivakami Ammal, (1936) 
12 A IB Mad 841=90 1 0 166. 


the judgment of the Court of Appeal, most 
of these moneys had been spent in criminal 
proceedings and in litigation, and in my 
judgment there could be no sort of justi. 
fication for that conduct on the part of 
defendant 3. I think therefore that the 
claim against him was in respect of a liabi. 
lity essentially dishonest in character, and 
incurred for a dishonest purpose. That 
being so, 1 think it is a class of debt for 
which the son is not liable under the pious 
obligation to pay his father’s debts. In my 
opinion therefore the appeal must be allowed 
to that extent. The darkhast can proceed 
against the share of defendant 3 in the joint 
property of himself and his son, but the 
share of the son, the present respondent, is 
not liable for the debt. Bach party to bear 
their own costs. 

Wassoodew J.—The facts of this case 
and the relevant texts on the subject have 
been folly stated in the judgment just deli, 
vered by my Lord the Chief Justice. With 
no hope of improving that statement but as 
foundation for my agreement with the con. 
elusion reached, I propose to state shortly 
what 1 consider the legal position to be. 
The Hindu law relating to the liability of 
a son for the debts of the father illustrates 
the subordination of legal to moral obliga¬ 
tions under certain circumstances. In that 
respect it is an exception to the law appli. 
cable to contracts and torts prevalent in 
this country. It has to be remembered that 
the liability of the son for the personal debts 
of the father under the Hindu law is not 
based upon the ordinary rule of agency or 
the latter’s position as head of the family, 
but on a moral or religious duty. That 
again is not imposed in an unqualified form, 
for the observance of that duty is condi¬ 
tioned on the acquisition of legal rights in 
ancestral or family property. Indeed there 
is nothing in the discharge of the pious 
obligation to prevent the son from paying 
the debts of the father without enquiring 
into their character. That perhaps would 
be the highest form of filial duty. Under 
these peculiar conditions, the Court has to 
consider the nature of the other qualifioa. 
tions which limit the son’s liability. Those 
qualifications are based upon the ancient 
Smritis. 

The text which is invoked in the pre¬ 
sent case before us is the text ascribed to 
Ushanas, which is referred to in the Mitak- 
shara in the commentary of Yajnavalkya, 
Oh. 2, Verse 47, and the Vyavahara 
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Mayukha, Ch. 5, s. 4, pi. 15. After laying 
down the general rule of the son’s liability 
to pay the father’s debts, there is a classi¬ 
fication of certin exceptions which include 
a debt that is “avyavaharikam” or not 
“vyavaharikam.” The controversy before 
us centres round the true rendering of that 
term, for it is admitted that the exception 
implicit in the term “avyavaharikam” sets 
a limit to the liability of the son. We were 
referred to various translations of that term, 
including those suggested in the several 
judicial decisions which have attempted to 
define the son s liability. In my opinion 
the question does not turn merely upon the 
etymological meaning of the Sanskrit word. 
It is something more than that, for, we are 
attempting to attach a significance to that 
word in the hope that we may interpret 
what centuries ago the law.givers precisely 
intended by the use of that word. Therein, 
in my opinion, lies the real difficulty which 
I fully appreciate has given rise to so much 
difference of judicial opinion in India. 

Now according to the dictionary meaning 
of the term, “vyavahar" means “business 
or commerce.” In the secondary sense it 
implies “custom and morals." Bohtling and 
Roth, Wilson and Monier Williams have 
rendered the term as “relating to an action 
at law or legal process, customary or usual." 
Among the judicial interpretations I might 
refer to the important ones which bring out 
a sharp diversity of views on the point. 
Referring to the earliest case of this Court, 
which is known as 32 Bom 348,^ the term 
was translated by Knight J. as "unusual, 
or not sanctioned by law or custom," and 
he therefore concluded that the debt in 
that case which was the result of a tort 
committed by the father ought not to have 
been incurred by the father as a decent and 
and respectable man. He said it was a 
debt attributable to his failings, follies or 
caprices. It may be noted that Sir Narayan 
Chandavarkar, an eminent Hindu lawyer 
and scholar, was a party to that decision. 
Bub the later oases such as 40 Bom 126^ 
and 43 Bom 612^ do not seem to have ap. 
proved of the interpretation in its entirety, 
for they were, in my opinion, grave oases 
of impropriety. It may be noted that the 
other High Courts in India have extended 

6. Bamkrishna Trimbak y. Narayan, (1916) 2 
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the limit of the liability and have therefore 
nob expressed approval in 32 Bom 348^: 
sec 39 Gal 862,^ 37 Mad 458® and 4 Lah 93.® 
Mookerjee J. in 39 Cal 862® translated the 
word as "not lawful, usual, or customary." 
Sadashiva Ayyar J. in 37 Mad 458® went 
a step further and thought that “avyavaha. 
rikam" meant “not supportable as valid 
by legal arguments, and on which no right 
could be established in the creditor’s favour 
in a Court of Justice." 

I need nob refer in detail to the interpre. 
tations of the different writers and commen- 
taries such as Apararka and Balambhatti 
and Vivada Chintamani and Viramitrodaya 
and Smrutichandrika. The last two des- 
cribe it as “incurred for spirituous liquor," 
whilst Balambhatti as "not for the benefit 
of the family.” The latter views the duty 
from the standpoint of the benefit derived 
from the debt, that is, be attaches greater 
importance to its purpose and object. But 
I might refer to the translation of Mandlik 
who says that "avyavaharika" means "not 
proper.” Gharpure in his commentary has 
translated it as "not legal, or capable of 
being recovered by a suit." I might here 
J^sfor to the translation of Colebrooke which 
is a debt for a cause repugnant to good 
morals. It seems to me that that definition 
is in consonance with the spirit and the 
letter of the text. The sharp cleavage of 
views among different writers on the sub¬ 
ject is one more proof, if proof were needed, 
of the difficulty of evolving a definition 
which might conform to the basic connota¬ 
tion of the term. Some of the writers do 
not think, having regard to the context, 
that avyavaharikam" can be placed in an 
independent category of its own. They have 
tried to attach a meaning to that term by 
reference to the preceding clause. But the 
application of the rule of ejusdem generis 
would be out of place in view of the fact 
that the rule containing the exception in 
question purports to assimilate the views 
of the different Smriti-writers in a com¬ 
pendious form. 

But apart from the different definitions 
of the term avyavaharikam,” one common 
factor, in the trend of the discussion on the 
subject, which stands out prominently is 
that the word is intended to denote the 
character of the debt and not the character 

8. Venagopala Naida v. Bamanadhan Ohetty, 
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of the liability of the son. The question 
therefore is ^hat is the oorreot interpreta. 
tion ^hioh should be placed on that word 
for exempting the son from liability for his 
fathers debts. It will be seen from the 
different interpretations given to the word 
that there is noticeable agreement in the 
acceptation of the primary sense of the 
word, that is. that it lays down a standard 
of moral conduct. The sharp difference, as 
I interpret the decisions, is in the degree of 
turpitude which should limit the application 
of the rule. Here the conflict is apparent. 
The extreme view is that nothing short of 
the father’s criminality ought to save the 
son. Whilst the counter.supposition is that 
a slight lapse from strict rectitude is 
enough: see 32 Bom 348.^ I am inclined to 
think that the better opinion would be to 
adopt the mean. I think the definition of 
Colebrooke contains a workable rule. Their 
Lordships of the Privy Council in 61 I A 
350^ were dealing with the embezzlement 
by the secretary of a school committee of a 
fund in his charge which was deposited in 
a bank and upon which he could draw for 
specific purposes. The Judicial Committee 
observed (page 360) : ' 

a father, it ^as said, who accepts a sum of 
money to be held for another, or to applied in a 
certain way, comes at once under a liability, ex 
contractu or quasi ex contractu, although there 
may be no right of action against him until he 
has been guilty of some breach of duty, and this 
right of action may be enforced against his sons, 
although it appears that ultimately the father has 
criminally made away with the fund. This con- 
tention was supported by elaborate citation of 
authority. On the other hand, it was contended 
by the appellants, in an argiiment supported also 
by a great array of cases, that there were debts of a 
father with a stigma far short of criminality 
attached, for which his sons are not liable. 

Their Lordships held that illegal debts, 
that is, debts which do involve the father 
in criminal liability, would certainly fall 
within the classification of exempted debts. 
It seems to me upon the authority of that 
case that the qualification introduced by 
Mookerjee J. in 39 Cal 862^ goes much 
beyond the requirements of the rule. He 
has stated that (page 872) : 

where the taking of the money itself is not a 
criminal offence, a subsequent misappropriation by 
the father cannot discharge the son from bis liabU 
lity to satisfy the debt; but the position is different 
if the money has been taken by the father and 
misappropriated under circumstances which render 
the taking Itself a criminal offence. 

That decision does not, in my opinion, 
conform to the view of the Privy Council 
in 61 I A 350.* There. Lord Blanesburgh 
in delivering the judgment of the Board 


made the legal position clear where moneys 
coming to the hands of the father by 
virtue of a particular jural relationship were 
subsequently misappropriated. In that case 
the sons were not held liable because up to 
the moment of misappropriation the father 
had fulfilled his duty and there was no 
accrual of the right of action for recovering 
the amount against the father. I think it 
can reasonably be said that that case is an 
authority for the view that where the right 
of action accrues against the father as a 
result of his criminal acts, the son is 
exempted from liability. That decision does 
not serve as an authority for bolding that 
where an act giving the right of action 
against the father is in itself not criminal, 
the son is liable. The question which arises 
here did not arise there and was nob decid¬ 
ed. In my opinion, the answer to that 
question must depend upon the nature and 
oharacter of the act itself which results in 
the liability enforceable at law. The Court 
has to consider whether at the point of 
time when the accrual of the right takes 
place the act is “avyavaharika" which I 
agree in describing, for the reasons stated* 
as "immoral, illegal or dishonest.” 

Venkatasnbba Rao J. has, in a very 
learned judgment in A 1 B 1926 Mad 841,^ 
attempted to state the rule by saying that 
“the son can claim immunity only when 
the father’s conduct is utterly repugnant 
to good morals, or is grossly unjust or 
flagrantly dishonest.” I think the attri* 
bates of morality, justice or honesty sim- 
plioiter, without more, forcibly convey 
the implications of the word "avyavaha- 
rikam.” I think that interpretation of the 
word is the nearest approach to the inten¬ 
tion of the law.giver, and does no violence 
to the rule of strict interpretatiou of an 
exception to a general rule according to 
Hindu law. In my opinion there is no 
warrant for restricting its application to 
criminal acts of the father. The word, 
according to my interpretation of the text, 
is used in a comprehensive sense, and there 
is nothing to fetter the discretion of the 
Court in applying a proper standard of mora¬ 
lity, legality or honesty in deciding the ques- 
tion of the son’s liabiHty. In fact no better 
or more elastic formula can be devised in 
the application of the rule to the circum¬ 
stances of each case. Consequently, I agree 
that in this case it can reasonably be said 
that the action of the son.in.law in depriv¬ 
ing the rightful owner of his property can¬ 
not be defended upon the ordinary standard 
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of honesty, and therefore I agree ^ith the 
order proposed. 

Lokur J.—I agree and I have very little 
to add. A son’s pious obligation to satisfy 
his father’s debt, even though he may not 
have derived any benefit from it for him¬ 
self, is a departure from the ordinary rule, 
and hence certain exceptions have been 
imposed upon that obligation. The text of 
Ushanas which lays down that a son is not 
bound to pay his father’s debt which is not 
vyavaharika” is one of such exceptions, 
but as to the precise significance of the 
expression “na vayavaharika,” there is a 
considerable divergence of opinion. That 
divergence is really attributable to the 
anxiety to take an equitable view, from the 
standpoint of the creditor as well as that 
of the debtor’s son who is sought to be held 
liable in the application of the rule to the 
facts of each case. So far as the Bombay 
High Court is concerned, I do not think 
there is really much divergence of opinion. 
In 32 Boin_ 348^ Knight J. rendered the 
expression ' na vyavaharika” as "unusual, 
or not sanctioned by law or custom but 
he explained it by saying that the son is 
not to be held liable for debts which the 
father ought not, as a decent and respect¬ 
able man, to have incurred and that he is 
answerable for the debts legitimately incur- 
red by his father : not for those attributable 
to hw failings, follies or caprices. 

This is only an explanation of Cole, 
brooke s translation of the expression 
avyavaharika debts” as * debts for a cause 
repugnant to good morals." No fault can 
be found with this interpretation, though 
sometimes it may bo found difficult to deter¬ 
mine whether the cause of a debt in a 
particular case is or is not repugnant to 
good morals. In 32 Bom 348,^ where a dam 
erected by the father caused obstruction to 
the passage of water, the son was held not 
liable to pay damages adjudged against the 
father. This case was referred to in 40 Bom 
126® but was not disapproved of. It was 
assumed for the purposes of argument that 
the case in 32 Bom 348^ was correctly 
decided. In a later case, 43 Bom 612,^ 
although the case in 32 Bom 348^ was 
referred to, it was not discussed or dis¬ 
approved of either by Scott C. J. or Shah J. 
In that case the father’s debt arose out of 
a breach of civil duty as a trustee, and his 
sons were held liable to pay it. Shah J. 
observed, p. 623 : 

It is clear that it is quite proper for a man to 
accept a trust; such acceptance cannot be treated 


as being outside vyavahara. And any liability 
directly arising out of such acceptance, and not 
attributable to any act or omission amounting to 
a criminal breach of trust cannot be held to be 
avyavaharika. 

33 Bom L R 130*® was a clear case of 
criminal misappropriation by tbe father, 
and his son was held nob liable. Pabkar J. 
though he referred to several decided cases, 
observed (on p. 133) that it was unnecessary 
to decide the precise meaning of the word 
Vyavaharika’ in that case. In 34 Bom L E 
55® both Patkar and Tyabji JJ., discussed 
the various meanings attributed to tbe 
word ‘avyavaharika’, and held on the evi- 
dence that the father’s debt was not the 
result of any reckless or imprudent act on 
his part. The leading case of the Calcutta 
High Court is 39 Cal 862.* In that case 
Mookerjee J. after reviewing all the previ¬ 
ous oases, came to the conclusion that 32 
Bom 348* placed too restricted a construc¬ 
tion on the expression *na vyavaharika’, 
and held the son liable to satisfy a decree 
against the father for damages for injury 
done to a third man’s crops. The Allahabad 
High Court in 46 All 617** followed the 
ruling in 39 Cal 862* and held the son 
liable for damages for wrongfully catting 
down trees and demolishing houses. It was 
regarded as done for the benefit of the 
family. In each of these cases the decision 
was really based on the peculiar facts of 
those cases. On the other hand, the Madras 
High Court went too far in 16 Mad 99** 
and in 37 Mad 458® in considering the son 
liable almost in all cases in which the father 
could be held civilly liable for the debt. It 
was observed in 16 Mad 99** at p. 104 : 

UpoD any intelligible principles of morality a 
debt due by the father by reason of his having 
retained for himself money which he was bound 
to pay to another would be a debt of the most 

and for the non-discharge of 
which punishment in a future state mieht be 
expected to be inflicted, if in any. 

This was approved of in 37 Mad 458® 
and it was observed that the test of the 
son’s liability was whether the father 
would be civilly liable for tbe debt. With 
all respect, if this test is to be accepted, 
whenever a decree is passed against the 
father the son would be bound to pay it, 
whatever be the nature of the debt for which 
the decree was passed. These two cases 

10. Bai Mani v. Usafali, (1931) 18 A I R Bom 299 
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4iave been disapproved of by the same High 
'Court in a later case, AIR 1937 Mad 344.^® 

It is now well-settled that where the debt 
arose out of the oriminal liability of the 
father, the son is not bound to pay it. But 
if the ratio decidendi of the ruling in 16 
Mad 99^* and 37 Mad 458® is accepted, 
then the son would be liable to pay even 
the debt arising out of the father’s crimi¬ 
nal act. In certain oases where a trustee or 
manager has taken possession of the pro- 
perty entrusted to him and he has subse- 
•quently failed to account for it, his liabili^ 
is held to be binding upon his son, and in 
all such oases where the father was in the 
position of a trustee or manager, a distinc¬ 
tion was made between his liability for a 
'breach of civil duty and that for his crimi¬ 
nal breach of trust, and the son was held 
liable to discharge the former debt, but not 
'the latter. 

This is illustrated by the decisions in 
43 Bom 612,^ 44 Mad 214'* and 4 Lah 93.® 
This distinction is recognized by the Privy 
Council in 61 I A 350.* In that case the 
father who was the secretary of a school 
committee withdrew certain sums unautho- 
rizedly and misappropriated them and in 
•respect of certain other sums withdrawn 
he failed to render an account. In the case 
of the former, the son was not held liable to 

• discharge his father’s debt, while in the 

• case of the latter, he was held liable for the 
amount not properly accounted for. In 

. AIR 1926 Mad 841,® after discussing the 
various rulings, Yenkatasubba Rao J. has 
deduced two rules, viz. (l) if the debt is 
in its inception not immoral, subseQuent 
■ dishonesty of the father does not exempt 
the son. and (2) it is not every impropriety 
'.or every lapse from right conduct that 
stamps the debt as immoral. The son can 
'Claim immunity only when the fathers 
conduct is utterly repugnant to good 
,morals, or is grossly unjust or flagrantly 
dishonest. It is difficult to understand what 
is meant by a debt not being immoral in 
its inception. 

With all respect I should think that the 
‘ flrst rule is somewhat misleading, and it is 
possible to conceive cases where it will be 
•difficult to decide whether a debt was 
(immoral in its inception or became so at a 

18. Mutbasami Serval ▼. Piohai Bowfchei, (1937) 
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later stage. Thus, for instance, if the father 
takes a bicycle on hire promising to return 
it, and if he dishonestly disposes of it and 
misappropriates the sale proceeds, it^ will 
be difficult to say whether he took it on 
hire with a dishonest intention from the 
beginning or was subsequently tempted to 
sell it dishonestly. Similar instances can 
be multiplied. The real test ought to be 
whether the debt arose out of any act of 
the father repugnant to good morals or 
illegal or dishonest. To exempt the son 
from liability, the father’s act which gave 
rise to the debt need not be necessarily 
oriminal. Thus, when a father borrowed a 
loan to pay money to a widow to induce 
her to adopt one of his sons, it was held 
that the bribe to the widow was immoral, 
though not criminal, and his other sons 
were therefore under no pious obligation to 
discharge the debt : 12 Bom L E 910. 
This shows that criminality is only one of 
the reasons for regarding the father’s act as 
’‘repugnant to good morals.” As regards 
the second rule laid down by Yenkatasubba 
Rao J., it is more or loss an elaboration of 
the interpretation of the expression na 
vyavaharika” as given by Colebrooke, but 
the adverbs used in that rule are likely to 
tend unnecessarily to narrow the excep¬ 
tion. After all, the application of that rule 
must depend on the facts of each case. I 
think that the most reasonable interpreta- 
tion to be placed on the expression ‘na 
vyavaharika’ is that suggested by my Lord 
the Chief Justice, viz. ‘ illegal, dishonest or 
immoral,” and the application of this inter¬ 
pretation in each case should be left to be 
decided on the facts of that case. 

Applying this principle to the facts of 
the present case, it is obvious that defen. 
dant 3 who had no interest in or right to 
the moveables which came into his posses¬ 
sion knew that there was a dispute as re¬ 
gards the title to them, and he should not 
have disposed of them or made it impossi¬ 
ble for their being returned to the rightful 
owner. His mother-in-law had at least 
some right to them as representing her 
lunatic son, and her conduct may not be 
regarded as opposed to good morals, but 
defendant 3 needlessly intermeddled with 
another’s property and made it disappear. 
His conduct was certainly 'opposed to good 
morals, and the respondent cannot be held 
liable for the debt arising out of such con- 

16. Sitaram Pandit v. Harihar Pandit, (1910) 86 
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duct of his father. I therefore agree with 
the order proposed by my Lord the Chief 
Justice. 

First Appeal No, 308 of 1937. 

Beaumont C. J.—In view of the deci. 
sion in 52 Bom 72^® it is clear that this 
appeal is not sustainable. It is therefore 
dismissed with costs. 

LokuF J.—I agree. 

d.s./r.r. 

Appeal No, 283 of 1937 partly allowed ; 

Appeal No. 308 of 1937 dismissed, 

16. Jayappa Lokappa v. Shivacgouda Djaman* 
gouda, (1928) 15 A I R Bom 42=107 I 0 710 
=52 Bom 72=30 Bom L R 19. 
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Shripad Baji Garware and others — 

Defendants — Applicants. 

V. 

Dattairaya Vithal Garware — 

Plaintiff — Opponent. 

Civil Eevn. Appln. No. 50 of 1935, De. 
cided on 16th November 1938, against 
order of First Class Sub-Judge, Satara, in 
Suit No. 371 of 1930. 

(a) Civil P. C. (1908), O. 32, R. 7 andS. 115 
■—Objeclion to award on ground of failure of 
guardian ad litem to obtain leave of Court for 
re^renca to arbitration — Objection ditmissed 
“Revition to High Court lies provided trial 
Court i* guilty of illegality or irregularity. 

Where an objection to an award is made on the 
ground that the guardian ad litem appointed on 
behalf of the minors had failed to obtain leave of 
^e Court for reference to arbitration provided by 
O. 32» R* 7 and the trial Court has dismissed that 
objection, and ordered a decree to be drawn up in 
terms of the award, revision to High Court lies 
provided the requirements of S. 115 are satisfied, 
i. e. when it can be shown that a Court has eser- 
cised a jurisdiction not vested in it by law or 
failed to exercise a jurisdiction so vested or to have 
acted in the exercise of its jurisdiction illegally or 
with material irregularity x G. R. A. No. 69 of 
2931 ; A 1 R 1925 Bom 341 and AIR 1937 All 
65 (F B), Ref. [P 296 0 2 ; P 297 C 1] 

(b) Civil P. C. (1908), O. 32, R. 7—Manager 
of Hindu family appointed next friend or guar- 
dian in suit—He is not absolved from obtaining 
leave of Court for reference to arbitration. 

When the manager of a Hindu family is the 
next friend or guardian of a minor in a suit, his 
powers qua manager do not absolve bim from the 
obligations imposed by the Civil Procedure Code, 
i. 6. to obtain leave of Court for reference to arbi¬ 
tration. [P 297 0 2] 

(c) Civil P. C. (1908), O. 32, R. 7—Effect of 
Cl. 2 of R. 7 explained. 

The efiect of Cl. 2 of R. 7 is that the minor or 
his next friend or guardian may repudiate an 
agreement including a reference to arbitration 
which has not been sanctioned by the Court as 
required by law. If the reference is repudiated, the 


result is that the award and the decree passe(3' 
upon it fall to the ground as far as the minor is 
concerned. [P 297 C 2] 

(d) Civil P. C. (1908), O. 32, R. 7 — Leave- 
sbould be express. 

Order 32, R. 7 requires that the leave of the 
Court should be express and not merely implied. 

(P 297 C 21 

(e) Arbitration — Awards of arbitrators on 
merits of case are final. 

Where an arbitrator bad jurisdiction to deoidb 
certain point whether he was wrong or right there 
is no ground for interference In revision. The 
I/6gislature has very clearly indicated its intention 
that the awards of arbitrators, on the merits of 
the case at any rate, should be final. [P 298 G 2} 

(f) Arbitration—Fact that award deals witK- 
properties not within jurisdiction of Court 
would not invalidate award as a whole. 

The fact that the award deals with some pro¬ 
perties not within the jurisdiction of the Court 
would not necessarily invalidate the award as a 
whole. It would depend upon whether'part of the 
award dealing with such property was separable or 
not : C. R. No. 261 of 2936, Ref. [P 298 C 2} 

H. C. Coyajee and K. N. Bharap — 

for Applicants. 

G, N. Thakor and P. B. Gajendradadkar 

— for Opponent, 

Order. — In a suit for partition of joint 
family property filed by the plaintiff, the- 
opponent in this application, against four 
defendants, the present applicants, of whom 
defendants 2 to 4 were the minor sons of 
defendant 1, an application was made by 
the plaintiff and assented to by defendant 1 
for the reference of the matters in dispute 
in the suit to arbitration. The Court aU 
lowed the application and appointed the • 
arbitrators suggested by the parties, two 
pleaders. In course of time, after nearly 
three years in fact, the arbitrators gave an 
award. The defendants then applied under 
para. 15 of Sch. 2 of the Code to set aside 
the award on various grounds, the princi¬ 
pal of which were that the arbitrators have 
been guilty of misconduct, that they had 
without any justification held the defen. 
dants liable to account for a sum of Rupeee 
21,000 and that the award was illegal and> 
invalid on the face of it. This last objection 
was mainly based on a ground not men. 
tioned in the application itself but develop¬ 
ed in the arguments, viz. that though- 
defendants 2 to 4 were minors and defen.j 
dant 1 had been appointed their guardian, 
ad litem, the leave of the Court had not 
been obtained for the reference to arbitra- 
tion as required by O. 32, R 7. The Sub- 
ordinate Judge heard arguments on these 
and the other objections, and holding that 
there was no substance in them, dismissed 
the application and ordered a decree to be 



1939 


ShripAD Baji V. Battatbata ViTHAL rBroom/ic?ci J .) Bombay 297 


drawn up in terms of the award. The de- 
fendfmts now apply for revision of this 
order under B, 116, Civil P. 0. 

A preliminary objeotion has been taken 
by Mr. Thakor who appears for the oppo¬ 
nent that no application in revision lies 
against an order made under these provi¬ 
sions of the Code. The same objeotion was 
taken in 0. R. A. No. 69 of 1931^ and I 
overruled it though with some hesitation. 1 
pointed out in my judgment in that case 
that the Privy Counoil decision in 29 I A 
61,^ as interpreted by this Court in 49 Bom 
1536,^ does not preclude interference in revi¬ 
sion in such oases provided that the re¬ 
quirements of 8eo. 115 are satisfied, i. e. 
when it can be shown that a Court has 
exercised a jurisdiction not vested in it by 
law or failed to exercise a jurisdiotion so 
vested or to have acted in the exercise of its 
jurisdiotion illegally or with material irre- 
Igularity. Mr. Coyajee who appeMs for the 
applicants has pointed out that the same 
construction has been placed on this Privy 
Council case by a Pull Bench of the Allaha¬ 
bad High Court in I L R (1937) All 317.* 
I have accordingly heard the application 
argued. 

The first, and in my opinion the only 
really substantial ground on which this 
Court is asked to interfere, is the failure to 
comply with the provisions of O. 32, R. 7. 
Although, as I have said, defendants 2, 8 
and 4 were minors and defendant 1 was 
their guardian ad litem, there is nothing to 
show that the leave of the Court was ob¬ 
tained for the reference of the disputes to 
arbitration, and certainly the leave of the 
Court was not expressly recorded in the 
proceedings as required by the rule. The 
learned trial Judge thought that this diffi¬ 
culty could be got over because defendant 1 
was the manager of the family and entitled 
as such to get the family disputes settled 
by arbitration so as to bind minor mem. 
bers of the family. He referred to seve- 
ral oases but in none of these was there 
any question of the operation of O. 32, 
B. 7. When the manager of a Hindu family 

X. Ehandabhai Lallubhai Desai v. Morarji Lalla- 
bhai Desai, 0. B. A. No. 69 of 1931, Decided 
on 5th September 1983, by Broomfield J. 

2. Ghulam Jilani v. Mahammad Hassan, (1902) 

29 Cal 167=29 I A 51=8 Sar 154 (P 0). 

3. Bbikhalal v. Aoharatlal, (1936) 13 A I R Bom 

841=87 1 0 910=49 Bom 585=37 Bom L B 
428. 

4. Mariam Bibi ▼* Amina Bibi, (1937) 34 A I R 

All 66=167 I 0 99 = I L R (1987) All 317= 
1986 A L J 1888 (F B). 


is the next friend or guardian of a minor in 
a suit, his powers qua manager do not ab. 
solve him from the obligations imposed by 
the Civil Procedure Code. It was so held 
by the Privy Council in 40 I A 132.® The 
learned Judge was quite clearly wrong on 
this point. 

The effect of Cl. 2 of R. 7 and the autho¬ 
rities [15 Bom L R 223,® 36 Bom L B 738^ 
and I L R (1937) All 317* may be referred 
to as well as the Privy Council case] is that 
the minor or his next friend or guardian 
may repudiate an agreement including a 
reference to arbitration which has not been 
sanctioned by the Court as required by law. 
If the reference is repudiated, the result is, 
as pointed out iu the Allahabad case, that 
the award and the decree passed upon it 
fall to the ground as far as the minor is 
concerned. That being the law, I think the 
Judge ought certainly to have allowed the 
application when it was brought to his 
notice that the requirements of O. 32, R. 7, 
bad nob been satisfied. No doubt be says in 
his order; 

The Court was fully cognizant of the interest of 
the minors and inasmuch as it sanctioned the refer* 
ence it must be presumed to have given the leave 
also. 

But the Judge who made the order 
sought to be revised was not the same 
Judge who sanctioned the reference and it 
is not clear how he could be in a position 
to speak about the knowledge of bis prede- 
cesBor. There does not appear to be any. 
thing in the papers on record to show that 
the Court was asked to apply its mind to 
the interests of the minors or did in fact 
apply its mind to that aspect of the case, 
although DO doubt the pleadiugs of the par. 
ties would have disclosed the fact that there 
were minors concerned. Anyhow the Rule in 
question requires that the leave of the 
Court should be express and not merely 
implied. 

It does not follow however that th© 
minor is entitled to get relief by way of 
revision of the Court’s order disallowing 
among other objections the objection based 
on this rule. Mr. Thakor has relied on tho 
Privy Council case, 29 I A 51,^ which, ac¬ 
cording to him, is an authority for holding 
that the minor has no such right. That is 

5. Ganesba Bow v. Tuljaram Row, (1913) 86 Mad 

295=19 I 0 615=40 I A 132=26 M L J 160 

(P C). 

6. Atmaram v. Bbila, (1913) 16 Bom D R 223 — 

19 I C 424. 

7. Obhotabhai v. Dadabbai, (1986)23 AIR Bom 

64=152 1 0 715=36 Bom L B 788. 
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really the same point as the one taken in 
the preliminary objection and it is disposed 
of as far as I am concerned by 49 Bom 535.® 
The point is discussed at length in I L K 
(1937) All 317* at pages 324 and 325 by 
Sulaiman C, J. and at pp. 330 to 333 by 
Iqbal Ahmad J. 

On the other hand, it is quite true that 
there is no direct authority in the appli. 
cants’ favour, and on this particular point 
the Full Bench decision of the Allahabad 
High Court in I L E (1937) All 317* is 
against the maintainability of this applica¬ 
tion. One of the questions referred to the 
Full Bench was whether the decision of the 
Court that made the reference to arbitra- 
tion overruling an objection relating to the 
invalidity of the order of reference and pas¬ 
sing a decree in accordance with an award 
can be challenged by an appeal or by an 
application in revision. The grounds on 
which the order of reference was said to be 
invalid was precisely the same as in the 
present case, viz. that a minor was con¬ 
cerned and the sanction of the Court had 
not been obtained. The answer given to 
the question was that the decision of the 
Court that made the reference to arbitra. 
tion overruling the objection and passing a 
decree in accordance with the award cannot 
be challenged by an appeal or by an appli. 
cation in revision, for at most that amounts 
to an error of law. No doubt the answer 
then went on to say that the order made 
by the Court, where it acted illegally or 
with material irregularity in the exercise 
of its jurisdiction, can be challenged by 
way of revision, though not by way of 
appeal, whether the illegality or irregu¬ 
larity was committed before the reference 
to arbitration or after the receipt of the 
award. Beading the two parts of the 
answer together in the light of the obser- 
vations in the judgments, it seems that 
what was held was that in the case of a 
reference invalid by reason of failure to 
obtain the Court's sanction, the order of 
reference itself was open to revision but not 
the decision of the Court overruling the 
objection. In view of the state of the 
authorities, it seems to me to be very diffi¬ 
cult to say what the legal position precisely 
is. But on the whole I am not satisfied 
that revision lies under the circumstances 
of this case. That is to say, I am not satis, 
fied that the trial Court has been guilty of 
any illegality or irregularity which comes 
within the scope of S. 115. 

In any case even if revision lies, I am 


not satisfied that it is a case in which the 
Court ought to use its extraordinary powers. 
There is no doubt that the minors have an 
alternative remedy by suit. The effect of 
O. 32, Rule 7 (2), is that the reference to 
arbitration is voidable against all parties 
other than the minor. The reference and 
the award do not bind the minor but they 
do bind the adult parties thereto. Mr. 
Coyajee says if the minors’ application be 
allowed the arbitration as a whole must 
fail because the award could not be split 
up. There could be no adjustment of shares 
as between the minora and the other parties 
and it would be impossible to say that the 
award is good in part and bad in part. But 
that seems to me to be a rather good 
reason for remitting the minors to their 
remedy by a suit. 

The award and the Subordinate Judge’s 
finding affirming it have also been attacked 
with reference to the arbitrators’ finding 
that the defendants are liable to account 
for a sum of Es. 21,000. This represents the 
plaintiff's half share of cash held to belong 
to the family and to have been kept in the 
family house. There are entries about this 
money in the accounts. Mr. Coyajee says 
that the cash balance was not carried for¬ 
ward after 1892 and there is no legal evi¬ 
dence to justify the finding that the defen, 
dants are accountable for it. The Subordi¬ 
nate Judge held that the arbitrators were 
acting within the scope of their authority 
in dealing with the question of the cash 
balance and that there was nothing to 
show that they had violated the rules of 
equity, justice and good conscience. It is 
obvious that he had jurisdiction to decide 
this point, and whether he was wrong or 
right there is no ground for interference in 
revision. The liegislatore has very clearly 
indicated its intention that the awards of 
arbitrators, on the merits of the case atl 
any rate, should be final. 

The only other point urged on behalf of 
the applicants was one which was not taken 
in the trial Court at all. It is said that 
the award deals with some properties not 
within the jurisdiction of the Court. That; 
however would not necessarily invalidate 
the award as a whole. It would depend 
upon whether the part of the award deal- 
ing with such property was separable or 
not. In that connexion 1 may refer to my 
judgment in C. R. No. 261 of 1936.® More- 

8. Sbamrao QaDesbv.Sbankac Laxman.C.B.No. 

261 of 1936 decided on lltb April 1938 by 

Broomfield and Macklin 3J, 
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over this is an applioation to revise the 
Siibordioate Judge’s order, not to revise the 
decree. If the point had been taken before 
the Subordinate Judge at the proper time, 
the difficulty could probably have been got 
over. In any case I cannot agree that this 
Court should interfere in revision on a 
point which has never been taken in the 
Court below. For these reasons I hold 
that the role should be discharged with 
oosts. 

d.s./r.k. Buie ducharged . 
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Broomfield and Maoklin JJ. 
Narhari Gangadharji — Plaintiff 

— Appellant* 

V. 

Bahurao Ranchhodlal Vaidya — 

Defendant 3 — Respondent. 

First Appeal No. 214 of 1936, Decided 
on 11th November 1938, from decision of 
First Glass Sub.Judge, Ahmedabad, in 
C. 8. No. 658 of 1932. 

(a) Bombay Appellate Side Rules, Rr. 1 (a) 
•and 2 (c) Advocate*# feet. 

Where there has been no decision on merits of 
the real contest between the parties though there 
was a hot contest on the point that was decided, 
the plaintiff whose suit is dismissed ought not to 
be required to pay more than one.fourth of the 
full fees payable under the rules. [P 300 0 1] 

(b) Bombay Pleaders Act (1920), Sec. 18 — 
Pleader*# fee# — Valuation of. 

Where the real question at issue is the plaintiff’s 
olftim to property in bis own rights as against the 
defendants, the valuation for the pleader’s fees is 
not the notional valuation put upon the suit by 
the plaintiS but the actual valuation of the pro* 
certy itself : 29 Bom 229; A I B 1926 Bom 369 
and AI B 1928 Bom 247, Bel. on. [P 800 0 2] 

(c) Legal Practitioner — Pleader*# fee# — 
Plaintiff settling with two defendants and ap« 
fiealing with regard to third—Fees of the latter’s 
pleader mutt be calculated on the whole 
«ubject*matter. 

Where the subjeot*matter of the suit is the 
actual value of the property in the hands of the 
defendants to which the plaintiff would have been 
entitled if the suit had succeeded, the fact that the 
plaintiff settles with two defendants and appeals 
with regard to the third is not material for the 
valuation of pleader’s fees which is to be calcu* 
latedon the valuation of thewholesnbject'matter: 
AIB192S Bom 432, Poll. [P 300 0 2; P 801 0 1] 

H. M. Choksi — for Appellant. 

A. G. Desai and J. C. Shah 

— for Respondent. 

Maoklin J. — In the matter which has 
given rise to this appeal the plaintiff 
claimed to be the heir to the property in 
€uit and disputed a will, under which the 
fnoveable property (valued at Rs. 94,000) 
had gone to defendants 1 and 2, and also 


an award decree, under which the immov¬ 
able property (valued at Rs. 30,000) had 
gone to defendant 3. But be put his claim 
in the form of a suit for administration 
(not for possession), valued it notionally at 
Rs. 800, and filed it in the Second Class 
Court. The Second Class Subordinate Judge 
framed preliminary issues as to jurisdic¬ 
tion, valuation, and multifariousness, and 
dismissed the suit on all three points. If the 
Judge bad no jurisdiction, he was clearly 
in error in dismissing the suit; and on the 
plaintiff appealing to the District Judge the 
dismissal was set aside and it was ordered 
that the snit should be transferred to the 
First Class Court for trial. The First Class 
Subordinate Judge tried the issues of valua- 
tion and multifariousness and held that the 
proper frame of the suit would be for pos¬ 
session with a valuation based on the value 
of the property, and he ordered that the 
•plaintiff should amend his plaint accord, 
ingly. He also held against the plaintiff 
on the question of multifariousness, and 
ordered him to elect between defendants 1 
and 2 on the one hand and defendant 3 on 
the other. This order was the subject of a 
revision application which was rejected by 
the High Court, and on the plaintiff de- 
cliniog to obey the order his plaint was 
rejected. 

But when the costs were taxed the plain, 
tiff was ordered to pay full pleaders’ fees 
(in two sets) on a valuation of Rs. 1,24,000. 
He protested to the Court on the ground 
that at most he should have been ordered 
to pay only one-fourth of the full pleaders’ 
fees, the suit not having been decided on 
the merits, and upon the further ground 
that the basis of the valuation should have 
been Rs. 800, the valuation which he him. 
self had put upon the suit. We are told 
that he has settled his differences with 
defendants 1 and 2 and has filed a separate 
suit against defendant 3. His present appeal 
is against defendant 3 alone, and is concern- 
ed not with the rejection of his plaint but 
with the order for the payment of pleaders’ 
fees. For his first contention—that only 
one.fourth of the full pleaders’ fee is pay. 
able—Mr. Choksi for the appellant relies 
on Rr. 1 (a) and 2 (c) at p. 51 of the Appel, 
late 8ide Rules, which are as follows : 

1. (a) In suits wbiob decide on the merits the 
real dispute between the parties .... the amount 
of the advocate's fee shall be computed on the 
amount or value of the subject-matter in dispute 
in the suit. 

2. (o) In all other oases not otherwise provided 
for, the amount of the advocate's fee to be allowed 
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eball be one^fourth of that payable according to 
the rates specified in E. 1. 

He argues that the rejection of a plaint 
is never a decision on the merits and that 
in this case the real contest between the 
parties was not decided at all. Pleaders’ 
fees depend upon the amount or value of 
the subject-matter in the suit, and the sub. 
ject-matter up to this point, according to 
the argument, is only a question of pro¬ 
cedure—whether the plaintiff is entitled to 
the relief claimed by way of an adminis¬ 
trative suit or whether he is bound to sue 
in terms for possession of the property and 
—’the value of the property being ascer. 
tained—to pay court-fees on the value of 
the property. It is true that so far all that 
has been decided is a question of procedure. 
There is no decision that the plaintiff is 
not entitled to possession of the land—only 
that he cannot be given possession in a suit 
framed as this suit has been framed. 

Mr. Hesai for the respondent contends 
that there has been a decision on the issue 
of multifariousness, in which the rights of 
defendant 3 came into question, and that 
there has accordingly been at any rate a 
partial decision on the merits as between 
the plaintiff and defendant 3. But even 
accepting this contention for the sake of 
argument, it is clear that the real question 
between the parties went further than this, 
and that there has been no decision on the 
merits of the real contest between the par¬ 
ties within the meaning of the rule, even 
though (as the learned Judge says) there 
was a hot contest” on the point that was 
actually decided. It follows that the plain¬ 
tiff ought not to be required to pay more 
than one.fourth of the full fees payable 
under the rules. 

The next question is the basis that ought 
to be adopted for the valuation of pleaders’ 
fees in this suit. To decide this point, it is 
necessary to determine what in substance 
is the real nature of the dispute between 
the parties, since upon the authorities that 
would be the subject-matter of the suit and 
the basis for the calculation of pleaders’ 
fees. In 29 Bom 229,^ dealing with a suit 
in which the plaintiff had given a notional 
valuation and asked the Court to set aside 
a deed which had the effect of keeping the 
plaintiff out of certain property and for 
possession of that property, it was held that 
the basis for the calculation of pleaders’ 
fees was not the value of the claim as esti- 

1. Bai Meherbai v. Maganchand, (3905) 29 Bom 
229=7 Bom L E 131. 


mated for the purposes of court-fees but the 
actual value of the property; and similar 
decisions were given in 28 Bom L R 582^ 
and 30 Bom L R 673,® which in form were 
suits for declarations and injunctions with 
respect to property. In view of these deci- 
sions, it is impossible not to hold that in 
the present case, where the real question 
at issue is the plaintiff’s claim to the pro¬ 
perty in bis own right as against defendants 
1 and 2 on the one hand and defendant 3 
on the other, the valuation for the purposes 
of pleader’s fees is not the notional value 
which the plaintiff himself put upon the 
suit but the actual value of the property 
itself. 

Taking the basis of the valuation to be 
the value of the property, a further ques¬ 
tion arises as to the effect of the lower 
Court’s order to the plaintiff to elect be¬ 
tween defendant 3 and the other defen¬ 
dants. Mr. Cboksi contends that in view 
of the order to elect and the illegality of 
combining in one suit the plaintiff’s claims 
against all the defendants, and in view of 
the further fact that the plaintiff has settled 
with defendants 1 and 2 and is appealing 
only with regard to defendant 3, the basis 
should be the value only of that property 
with which the plaintiff's claim against 
defendant 3 is concerned. But these consi¬ 
derations do not seem to be material. On 
the authorities cited, the subject-matter of 
the suit is the actual value of the property 
to which the plaintiff would be entitled if 
the suit had succeeded, and that clearly is 
the value of the property in the bands of 
all the defendants, namely Rs. 94,000 plus 
Rs. 30.000, or Rs. 1,24.000 in all. The 
position would be the same if he had obeyed 
the order to elect and had brought separate 
suits; on each suit be would have had to 
pay on the value of the property, and the 
combined value would be Rs. 1,24,000. He 
chose to combine two suits in one suit, and 
he must pay accordingly. In this con. 
nexion reference may be made to 27 Bom 

Jj R 692,* where it was stated as follows 
(page 694) : 

Howevermany of the defendants may be claiming 
in separate interests, they are entitled to appear 
and defend the soit, and each defendant’s pleader 
would be entitled under the Bombay Pleaders* Act 

2. Kur Mahomed v. Secretary of State, (1926) 13 

A I E Bom 869 = 96 I 0 829 = 2S Bom L B 

682. 

3. Easanji v. Surat Municipality, (1928) 15 A IB 

Bom 247=111 I 0 886=30 Bom L R.6T3. 

4. Laxman v. Saraewati. (1925) 12 A I B Bom 

432=89 I G 211=37 Bom L B 692. 
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to charge a fee based on the suit Taluatlon for the 
purpose of pleaders* fees. So that as the defendants 
\rere successful and their costs were ordered to be 
paid by the losing party, each defendant was en¬ 
titled to costs taxed on the basis of the suit valua¬ 
tion and not on the basis of what each defendant’s 
Interest might be in the suit itself. 

We modify the decree of the lower Court 
by directing that the plaintiff should pay 
one-fourth of the pleaders’ fees calculated 
on a valuation of B.s. 1,24,000. The appel. 
lant will get three-fourths of his costs in 
this appeal. That part of the order direct¬ 
ing pleaders’ fees to he paid in two sets in 
the Court below is confirmed. 

S.G./r,K. Decree modified. 
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Beaumont C. J. and Lokur J. 

Shidaya Kantlaya Hiremath — 

Defendant — Appellant. 

V. 

Basaprahhappa Shivlingappa Ham^ 
pannavar^ Plaintiff and others — 

Respondents. 

First Appeal No. 67 of 1937, Decided on 
30th November 1938, from decision of 
First Class Sub-Judge, Belgaum, in Suit 
No. 335 of 1934. 

(a) Hindu Law—Debt*—Distinction between 
powers of manager who is father and those of 
manager who is not father — Coparcener not 
■on of manager—la order to bind such copar* 
cener with antecedent debts of manager those 
debts must be proved to bo for necessity. 

There is a very welLestablished distinction be¬ 
tween the powers of a manager in respect of the 
shares of coparceners who are his sons and in respect 
of the shares of other coparceners. The manager 
who is a father can charge the joint family property 
with the payment of his own antecedent debts not 
tainted ^th immorality because the sons are 
under a pious obligation to discharge tbeirfather’s 
debts and that obligation can be enforced against 
the family property; but a manager who is not a 
father has no right to mortgage the family pro¬ 
perty for the payment of his own debts. Hence, in 
order to bind a coparcener who is not a son of the 
manager with the antecedent debts of manager, it 
must be shown that the antecedent debts were 
Incurred for necessity: A IB 1924 BG50, Bel. on; 
AIB1926 PC 112,Expl. [P 801 0 2; P 302 0 2] 

(b) Hindu Law—Debts—Manager—Necessity 
—Debts incurred by manager to purchase land 
—Coparcener’s father consenting to purchase 
and purchase proved to be beneficial to estate 
— This is sufficient to bind coparceners with 
such debts. 

No doubt a manager is not justified in purchas¬ 
ing property merely because the purchase is a pru¬ 
dent one. In order to establish neoessity, it is 
necessary to go rather further than that in order 
to bind the coparcener with money incurred by 
manager for that purchase. But the fact that his 
father consented to the purchase coupled with the 
evidence ae to its beneficial nature, is sufficient to 
establish that it was for the benefit of the estate so 


as to bind the coparcener : A I B 1935 Bom 295 
(F B), Bel. on. [P 302 C 2] 

(c) Hindu Law—Alienation—Mortgage—Part 
of mortgage money not applied for benefit of 
family—Mortgage may be good to the extent 
mortgage money is applied for benefit of estate 
and bad beyond that amount. 

The principle that if it were shown that a sale 
was necessary, the sale could uot be impugned 
by showing that part of tho purchase money had 
not been applied for the bouo6t of the family and 
the sale must either be upheld or set aside and 
could not be held good in part and bad in part does 
not apply to the case of a mortgage. A nmrtgago 
may be good to the extent that the mortgage 
money is applied for the benefit of the estate and 
bad beyond that amount. [P 303 0 1] 

H. B. Gumaste — for Appellant. 

B. A. Jabagirdar, and G. B. Madbhavi and 
K. B. Bengeri— for Respondents I, 
and S and 4 respectively. 

Beaumont C. J.—This is an appeal by 
defendant 4 against a decision of the First 
Class Subordinate Judge of Belgaum. The 
plaintiff was suing to enforce a mortgage 
for securing the sum of Rs. 9200 dated 13tb 
August 1928, executed in bis favour by 
defendant 1 purporting to act for himself 
and as guardian of defendant 4, though he 
was not such guardian. The defence was 
that the mortgage was not binding on any 
of the defendants other than defendant 1 
because it was not for legal necessity or 
for the benefit of the estate. The learned 
Judge held that the mortgage was binding 
on all the defendants. Defendant 1 was 
the manager of the joint family which 
comprised defendants 2 and 3, who were 
his sons, and defendant 4, who was the 
son of a deceased brother of defendant 1. 
The contention of defendant 4 in this 
appeal is that the mortgage in suit was 
procured in order to pay off antecedent 
debts of defendant 1 and that those ante, 
cedent debts were not incurred for the 
benefit of the estate and accordingly they 
are not binding on him. 

There is a very well-established distinc¬ 
tion between the powers of a manager in 
respect of the shares of coparceners who 
are his sons and in respect of the shares of 
other coparceners. The manager who is a 
father can charge the joint family property 
with the payment of his own antecedent 
debts not tainted with immorality because 
the sons are under a pious obligation to 
discharge their father's debts and that obli- 
gation can be enforced against the family 
property ; but a manager who is not a 
father has no right to mortgage the family 
property for the payment of his own debts. 
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A full Board of the Privy Council consider¬ 
ed the whole matter in 51 I A 129,^ and 
recognized the existence of that distinction. 

Mr. Jahagirdar for respondent 1 has 
contended that the plaintiff is not bound 
to prove that the antecedent debts were 
for necessity. He says that once he estab¬ 
lishes that the mortgage was raised in 
order to pay off the antecedent debts of 
defendant 1, it is unnecessary to consider 
whether those debts were incurred for neces¬ 
sity or not. That argument really ignores 
the distinction to which I have just re¬ 
ferred between a manager who is a father 
and any other manager. Mr. Jahagirdar 
has however pressed upon us in support of 
his argument the decision of the Privy 
Council in 53 I A 253.^ The members of 
the Board in that case had all been mem¬ 
bers of the full Board which decided 51 
I A 129,^ so that it is plain that the later 
decision cannot have been intended to con¬ 
flict in any way with the earlier decision. 
The facts in 53 I A 253^ were that the 
shebaitof a math had raised certain moneys 
which were spent upon the math. They 
were secured by bonds and carried interest 
at a high rate. The mortgage which was in 
suit in that case was raised by the shebait 
in order to pay off the previous debts and 
the mortgage was raised at a lower rate of 
interest. The Privy Council held that even 
if the original debts were not incurred for 
the beneflt of the math nevertheless the 
raising of a loan on more advantageous 
terms itself constituted the requisite beneflt 
to the estate, and that it was not necessary 
therefore for the mortgagee to establish 
that the original debt had been for neces- 
sity. It is however quite plain from the 
reasoning of the Privy Council that they 
considered that the original debts were a 
charge upon the temple property. It would 
be for the beneflt of the property to pay 
off an existing charge by raising moneys at 
a lower rate of interest, but obviously it 
would not be for the benefit of the pro. 
perty to incumber it in order to pay off 
debts which were not a charge on the pro- 
perty, and. though the fact does not emerge 
from the judgment, I think it plain that 
the Board must have been satisfied in that 
case that the original debts were a charge 

1. Brij Narain v. Maogal Prasad, (1934) HAIR 

P 0 60=77 I C 689=51 I A 129=46 All 95 

(PC). 

2. Niladri Sabo v. Chatnzbhaj Das, (1926) 13 

A I H P 0 112=98 I 0 676=63 I A 263=6 

Pat 189 (P 0). 


upon the property. Therefore, in my opi¬ 
nion, the decision in 53 I A 253^ does not 
obviate the necessity of considering whe- 
ther the antecedent debts in this case were 
incurred for necessity and were therefore 
binding upon defendant 4 who was not a 
son of the manager who incurred such debts. 

A great part of the prior debt was raised 
on a promissory note dated 13th Septem¬ 
ber 1923, and the money was raised, accord¬ 
ing to the terms of the note and the 
evidence given in this case, in order to 
purchase certain land. There is clear evi¬ 
dence that the purchase of this land was 
beneficial to the estate, although no doubt 
a manager is not justified in purchasing 
property merely because the purchase is a 
prudent one. In order to establish necessity, 
it is necessary to go rather further than 
that as decided in the Full Bench ruling of 
this Court in 59 Bom 525.^ But it is also 
to be noticed that the father of defendant 
4 was alive and, according to the evidence^ 
of defendant 1, he approved of the pur¬ 
chase, and the land purchased was culti¬ 
vated in connexion with other family 
property. It is true that defendant 4 was 
alive at the time of this purchase and 
therefore, being in his own right a copar- 
cener, he was not technically bound by the 
consent of his father. But the fact that his 
father consented to the sale, coupled with 
the evidence as to its beneficial nature, is, 
I think, sufiBcient to establish that it was 
for the benefit of the estate so as to bind 
the coparceners. Then a sum of Bs. IdOO' 
was realised on a promissory note dated 
24th November 1925. The sum purports 
to have been raised for the protection of 
the family or for the needs of the family. 
There is evidence, as the learned Judge 
held, that the family was in need at that 
time and again defendant 4's father was 
alive, although it is not shown by positive 
evidence that he approved of the loan. The 
members of the family seem to have been 
on good terms with each other, and there 
is no evidence to show that he disapproved 
of the loan. I see no reason to disagree 
with the learned Judge’s view that it was 
for the benefit of the estate so as to bind 
the coparceners. 

Then a sum of Bs. 1000 was raised on a 
promissory note (Ex. 76) dated 11th May 
1926, and that purports to have been 
raised for performing som e ceremony o 

3. Hemraj v. Nathu, (1936) 33 A I B Bom 396^ 
167 I 0 406=69 Bom 626=37 Bom L » *** 
(FB). 
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the children. Now the evidence of defen. 
dant 1 is that one of his daughters and a 
sister of defendant 4 were married at the 
same time and that this loan was required 
for the purpose. The promissory note is 
dated 11th May 1926, and I think that 
the evidence of the mother of defendant 4 
and of Gurvaya establishes that the mar. 
riages took place just about that time. 
The mother of defendant 4 says that her 
husband, i. e., the father of one of the brides, 
died at Dassera, some five or six months 
after the marriages, so that evidence fixes 
the date of the marriages as somewhere 
about May. It is true that there is no evi¬ 
dence as to the exact amount spent on the 
marriages ; but at this distance of time one 
cannot expect to have evidence of the exact 
amount spent. I see no reason to differ 
from the learned Judge’s view that neoes. 
sity is established as to that sum also. 

The only other sum is the sum of Rupees 
520 which the plaintiff says that he was 
told was required for household expenses. 
The learned Judge held that the principle 
of the decision of the Privy Council in 49 
All 149^ applied to that sum. That was a 
case of a sale alleged to be for necessity 
and the Privy Council held that if it were 
shown that a sale was necessary, the sale 
could not be impugned by showing that 
part of the purchase money had not been 
applied for the benefit of the family and 
the sale must either be upheld or set aside 
and could not be held good in part and bad 
in part. In my opinion that principle does 
not apply to the case of a mortgage, but I 
think that a mortgage may be good to the 
extent that the mortgage money is applied 
for the benefit of the estate and bad beyond 
that amount. But having regard to the 
smallness of the sum involved in this case, 
it is in my opinion unnecessary to give 
any special directions as to this sum. Mr. 
Gumaste for the appellant does not dispute 
that. 

In the result I think the appeal fails and 
must be dismissed with costs. Appellant to 
pay the costs of respondent 1. Court.fees 
to be recovered from the appellant. 

Lokup Jt—I agree and have nothing to 
add. 

d.s./b.k. Appeal dismissed. 


Bri Krishan Daa v. Nathu Bam, (1927) 14 
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Balkrishna Aba Patil and another — 

Plaintiffs — Appellants. 

V. 

Gaja Jaitya — Defendant •— 

Respondent. 

Second Appeal No. 379 of 1934, Decided 
on 23rd November 1938, from decision of 
Asst. Judge, Thana, in Appeal No. 42 of 
1933. 

Res Judicala—Mortgagor and mortgagee — D 
selling property, to M but retaining possession 
M selling property to P but D continuing in 
possession as P’s tenant — Suit by P for decla¬ 
ration of title and possession against D ~ Suit 
decreed for possession but D allowed to con- 
tinue as tenant —Second suit by P for declara¬ 
tion that he is owner of land and for possession 
—D contending that original transfer to M was 
mortgage—Suit turned into one for redemption 
and mortgage being found to be satisfied suit 
dismissed—Decree in first suit held did not bar 
D's contention in second suit regarding nature 
of transaction. 

No mortgagor can be compelled to ask for 
redemption if he is not willing to redeem the 
mortgage, and so long as the mortgage subsists, 
the mortgagee can recover possession of the mort- 
gaged property: [P 304 0 2) 

Certain property which belonged to D was sold 
by him to one M. D however remained in posses* 
Sion as his tenant. M sold the property to P. D 
continued in possession thereafter as P’s tenant. 
P filed suit against P asking for a declaration that 
he was the owner of the property, for its posses- 
sion and for arrears of rent and mesne profits. A 
decree was passed in that suit awarding possession 
of the property to P with past and future mesne 
profits. Even after the decree D was allowed to 
continue on the land as P’s tenant. P filed second 
suit for a declaration that he was the owner 
of the said property and to recover its possession 
from D. D contended that the original trans¬ 
action of sale of the property in favour of M was 
really a mortgage and got the suit converted into 
one for the redemption of the mortgage under the 
Dekkhan. Agriculturists’ Belief Act. The Oonrt 
held that the transaction was in the nature of a 
mortgage and that the mortgage had been folly 
satisfied. P's claim was therefore dismissed. In 
appeal P urged that D's contention that the trans¬ 
action was in the nature of a mortgage was barred 
as res judicata as that conlentlon was not put 
forward in P*s first suit : 

Held that although D might have urged In the 
first suit that the transaction was a mortgage and 
might have asked for redemption of that mortgage, 
be was not bound to do so. Hence, it cannot be 
held that the question regarding the nature of the 
transaction was constructively in issue in the first 
soit. Even in the second suit P’s claim for pos* 
session would not have been defeated, if the suit 
had not been converted into a suit for redemption, 
and the mortgage had not been found to have 
been fully satisfied. Therefore the decree in the 
first suit did not bar the contention of D in the 
second suit regarding the nature of the trans- 
aotioD. [F 806 0 1} 
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S. A. Desai and A. G. Desai — 

for Appellants. 

B. G. Eao — for Respondent. 

Judgment. — The property in suit be¬ 
longed to the defendant and was sold by 
him to one Mukund Patil under Ex. 26 for 
Rg. 99 on 15fch August 1913. The defendant 
however remained in possession as his ten¬ 
ant. Mukund sold the property to plain¬ 
tiff 1, on 2nd June 1917, by the sale deed, 
Ex. 23. The defendant continued in posses¬ 
sion thereafter as the plaintiff's tenant. In 
1919 plaintiff 1 filed Suit No. 91 of 1919 
against the defendant asking for a declara¬ 
tion that he was the owner of the property, 
for its possession and for arrears of rent 
and mesne profits. A decree was passed in 
that suit on 12th September 1919, award¬ 
ing possession of the property to plaintiff 1, 
together with past and future mesne profits. 
Even after the decree the defendant was 
allowed to continue on the land as the 
plaintiff’s tenant. The plaintiffs filed the 
present suit for a declaration that they 
were the owners of the said property and to 
recover its possession from the defendant, 
together with Rs. 55-7-0 as mesne profits. 
The defendant contended that the original 
transaction of the sale of the property in 
favour of Mukund Patil was really a mort¬ 
gage and got the suit converted into one for 
the redemption of that mortgage under the 
Dekkhan Agriculturist's Relief Act. The 
plaintiffs in their counter.written state, 
ment contended that the transaction was 
an out and out sale and that the defendant 
had no right to ask for redemption of the 
alleged mortgage. The trial Court held that 
the transaction of 1913 was in the nature 
of a mortgage and that the mortgage had 
been fully satisfied. The plaintiffs’ claim 
was therefore dismissed and the decree of 
the trial Court was upheld in appeal. 

The concurrent findings of the lower 
Courts as regards the nature of the transac¬ 
tion cannot now be challenged, but it is urged 
that the defendant’s contention that the 
transaction was in the nature of a mortgage 
was barred as res judicata as that conten- 
tion was not put forward in plaintiff I’s 
Suit No. 91 of 1919 in which a decree for 
possession was passed against the defen. 
dant. This contention of the bar of res judi- 
cata was not specifically taken by the 
plaintiffs either in the plaint or in their 
counter-written statement, though in the 
memorandum of the grounds of appeal in 
the lower Appellate Court it was specific¬ 


ally urged and was considered. It is urged 
that as plaintiff 1 had asked for possession 
and a declaration of his title in Suit No. 91 
of 1919, the defendant might and ought to 
have urged that the transaction of 1913 
was a mortgage and that plaintiff 1 was not 
entitled to get a declaration of his title or to 
recover possession of the property from him. 
Unfortunately the pleadings in that suit are 
not on record and have to be gathered from 
the certified copy of the decree produced at 
Ex. 39. It does not contain all the grounds 
of defence urged by the defendant in that 
suit, but it does show that plaintiff 1 had 
specifically asked for a declaration that he 
was the owner of the property and that he 
had also asked for possession and past and 
future mesne profits. The declaration pray, 
ed for was apparently not granted since the 
decretal order makes no reference to it. It 
merely awarded possession and mesne pro- 
fits to plaintiff 1. 

It appears from the decree that the de¬ 
fendant was present in person to defend 
the suit and, as he was an agriculturist, 
presumably he must have been examined 
and his defence must have been ascertain, 
ed. From the fact that the declaration of 
ownership was not granted to plaintiff 1 in 
that suit, it is plausible to presume that 
the question of title was left open as the 
plaintiff’s title was challenged by the de- 
fendant. There are no materials on the 
record to show that the defendant did not 
then allege that the sale in favour of Mu¬ 
kund Patil was really a mortgage and that 
plaintiff 1 should not be declared to be the 
absolute owner of the property. Even if 
such a contention was put forward and no 
claim for redemption was made, plaintiff li 
as the mortgagee, would be entitled to re¬ 
cover possession from the defendant who 
was the mortgagor. Plaintiff I’s claim to 
possession would not have been defeated by 
the mere assertion that the transaction was 


. mortgage and that plaintiff 1 was only a 
Qortgagee. That right could be defeated 
inly if the mortgage had been redeem^ 
ind the defendant was entitled to retain 
)ogge9sion of the property. Even in the 
)resent suit the defendant had to get the 
luit converted into a suit for redemption. 
Plaintiff I’s claim to possession in this suit 
B defeated because it is held that the mort¬ 
gage has been satisfied. But no mortgagor 
5an bo compelled to ask for redemption if 
le is not willing to redeem the mortgage 
ind so long as the mortgage subsists the 
uortgagee can recover possession of the 
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Imortgaged property. Although the defen. 
dant might have urged in the suit of 1919 
, that the transaotion was a mortgage and 
might have asked for the redemption of 
that mortgage, he was not bound to do so. 

« Hence, it cannot be held that the question 
regarding the nature of the transaotion 
was constructively in issue in the suit of 
1919. Moreover, there is nothing on the 
nreoord to show that the question though 
(raised was not left undecided, since no 
redemption was asked for. Even in the 
Ipresent suit plaintiff I's claim for posses, 
pion would not have been defeated, if the 
jsuit had not been converted into a suit for 
redemption, and the mortgage had not 
been found to have been fully satisfied. 
I therefore hold that the decree in Suit 
No. 91 of 1919 does not bar the present 
contention of the defendant regarding the 
nature of the transaotion. No other point 
is urged and I dismiss the appeal with 
costs. 

K.S./b.k. Appeal dismissed, 
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Beaumont C. X, N. J. Wadi a and 

Lokur JJ. 

Martand Jiwaji Patil and another — 

Plaintiffs — Appellants. 

V. 

Narayan Krishna GumasUPatil and 
others — Defendants —Respondents. 

First Appeal No. 98 of 1937, Decided on 
16th February 1939, from decision of 
Asst. Judge, Dharwar, in C. S. No. 102 of 
1936. 

(a) Hindu Law — Adoption ~ Father who 
Fas gone to another family by adoption can 
atill give his pre-born son in adoption. 

It is only in Bombay Presidency that a married 
-man can be validly adopted, even after he has 
children, and his children, both male and female, 
born before his adoption, remain in his natnral 
family and do not go with him to his adoptive 
■family. Bat by his adoption he does not cease 
-to be the natural father of such children, and does 
not lose his right to give In adoption one of his 
sons whom he has thus left behind in bis natural 
family. The expressions “civil death” In one 
-family and “re-birth” in another are figuratively 
-used to express laconically the results of an adop¬ 
tion, and they cannot be taken in their literal 
sense. An adopted son is not olvilly dead in hia 
natural family nor re* born in bis adoptive family, 
'Hence a son oan be validly given in adoption to 
Another by his natural father, although the latter 
-had already gone into another family by adoption: 

Bom 669, Bel. on\ A I B 1921 Bom 1 (P B), 
- DUting, [P 806 0 2; P 806 0 1; P 307 0 2; 

P 809 0 1) 


Krishna (FB) (Lokur Jj Bombay 305 

(b) Interpretation of Statutes — Rule or 
statute taking away rights or privileges of man 
should be strictly construed. 

When any rule or statute takes away some 
rights or privileges of a man, it should be strictly 
construed and should not be extended to include 
those rights and privileges which are not expressly 
mentioned or necessarily implied, [P 307 0 1] 

J. R. Gharpure, N. S. Anikhindi and 
V. J. Gharpure — for Appellants, 

S. B. Jathar, and P. Y. Kano — 
for Bespondents 1 and 2, and -5 res~ 
pectively. 

Lokur J. — This is an appeal against 
the decree of the Assistant Judge of Dhar¬ 
war dismissing the appellant's suit for the 
recovery of certain properties from the 
two defendants. The properties belonged 
to oneBando Balkrishna. He died without 
issue in 1911 and bis widow Ambabai 
inherited them. She took defendant 1 in 
adoption in 1932 and died on 15th January 
1934. Defendant 2 has purchased one of 
these properties from defendant 1. The 
plaintiffs challenged both the factum and 
the validity of defendant I’s adoption and 
claimed to have inherited the properties 
after Ambabai's death as the nearest rever. 
sioners. Defendant I’s natural father Kri. 
shna had himself gone in adoption into 
another family after defendant 1 was born 
to him, and it was contended by the plain¬ 
tiffs that he could not validly give defen¬ 
dant 1 in adoption to Ambabai. At the 
hearing of the suit both the parties gave 
up all their other contentions and the trial 
was confined to the only issue whether the 
adoption of defendant 1 was valid as he 
had been given in adoption by his gene- 
tive father after he himself (the genetive 
father) had gone in adoption. On this issue 
the learned Assistant Judge recorded a 
finding in the affirmative and dismissed 
the suit. At first sight this finding appears 
to bo opposed to the commonly accept, 
ed notion that on adoption the adoptee 
becomes civilly dead in his natural family 
and is re-born in the family of bis adoptive 
parents. The expressions "civil death” in 
one family and "re-birth” in another are 
figuratively used to express laconically the 
results of an adoption, and they cannot be 
taken in their literal sense. After giving 
our best consideration to the question, we 
are satisfied that the finding of the learned 
Assistant Judge is correct. 

The question raised is a novel one, and 
no direct authority can be found in the 
ancient texts on Hindu law, since they pro- 
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hibited the adoption of a married man. 
Even now such an adoption is prohibited 
in all the Provinces except Bombay and 
this question cannot arise there. It is only 
in this Presidency that a married man can 
be validly adopted, even after he has chil¬ 
dren and his children, both male and female, 
born before his adoption, remain in his 
natural family, and do not go with him to 
his adoptive family: 33 Bom 669^ and 49 
Bom 520.^ The question then arises whe- 
ther by his adoption he ceases to be the 
natural father of such children and loses 
his right to give in adoption one of his 
sons whom ho has thus left behind in his 
natural family. The primary right to give 
in adoption is that of the father though 
the mother can exercise that right with 
the father’s consent. But if the father be 
dead or incapable of giving his assent the 
mother can give her son in adoption. In 
Dattaka Mimansa, S. 4, pi. 14, Nanda 
Pandita quotes Yasista and says : 


Man, produced from virile seed and uterine 
blood, proceeds from his father and mother, as an 
effect from its cause, (and) therefore his father 
and mother have power to give, to sell, or to 
abandon their sons. (Stokes’ Hindu Law Books, 
page 674.) 


It follows from this that only the 
natural father and the natural mother have 
the right to give in adoption. A stepmother 
cannot give her stepson in adoption, nor 
can either of the adoptive parents give 
their adopted son in adoption (Sarkar’s 
Hindu Law of Adoption, Edn. 2, p, 281). 
If the adopted person has a son born 
before his adoption, he is nevertheless his 
genetive father and he alone can say that 
“his own self is born in him,” (biritt % 
5^;). This status can never be lost 
even if he leaves the family of his birth 
and transfers himself to the family of his 
adoption. It is not surprising that the 
ancient law.givers are silent on this point 
since such a contingency could not have 
been contemplated by them by reason of 
the prohibition of the adoption of a married 
man. Hence the solution to the question 
must be deduced from the effects of an 
adoption as given in the ancient texts, 
as interpreted by the modern decisions. 
All the discussion on the subject turns 
round the oft-quoted text of Manu con- 
tained in Manu Smriti, Ch. 9, verse 142 : 


1. Tavanappa v. Somappa Tamangovda (1909 

33 Bom G69=3 I 0 809=11 Bom L R 797, 

2. Manikbai v. Gokuldas, (1926) 12 A I R Borr 

303=87 I C 816=49 Bom 620=27 Bom L E 
414. 
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The first line lays down the effect of art 
adoption, and the second line follows from- 
it as a corollary. The verse is translated as 
follows in Vol. 25 of the Sacred Books of 
the East, at page 353 : 

An adopted son shall never take the family 
(name) and the estate ol bis natural father. The- 
funeral cake follows the family (name) and the 
estate, the funeral offerings of him who gives (bis 
son in adoption) cease (as far as that son is con> 
cerned). 

In other words, the result of an adoption 
is that the adopted boy gives up the gotra 
and riktha of his genetive father. The 
necessary consequence of this is that since 
the pioda is a concomitant of gotra and 
riktha, the genetive father cannot get the 
svadha from him. This text has been com. 
mented upon by several commentators and 
is discussed in a number of decisions of onr 
High Court. In this verse Manu merely 
declares what is lost on adoption, namely 
gotra and riktha, but nowhere lays down 
what is gained. To remove the lacuna, 
Nanda Pandita relies upon the following 
text of Brihat-Manu: 

^ II 

This is not very happily translated in 
Stokes’ Hindu Law Books (Sec. 6, pi. 9, 

p, 600), and may be rendered as follows: 

Of the adopted son, purchased son and the rest, 
the relationship of consanguinity (“sapindata”) 
continues with the natural father up to the fifth 
and the seventh degree; the Gotra family name) 
however of the adopter. 

The reason for the continuation of the 
sapindata is thus explained in the next 
placitum: 

Of the son adopted, purchased and the rest, the 
relationship of consanguinity with their natural- 
father does certainly subsist; it is not extinguished- 
by pft (adoption), etc., its connexion being with 
portions of the body, so long as the body lasts, it 
U difficult to be extinguished. Thereby it has beeiv 
indicated that consanguinity is due to connexion 
with portions of the body, not due to connexion 
with the oake, since connexion with the cake is 
known to be extingnished in the passage 'of him. 
who gives, the obsequies fail.’ (Mr. Gajendra- 
gadkar’s translation of Duttaka Mimansa, p. 64.) 

It further goes on to say that this 
"sapindata” extends up to the fifth and 
the seventh degree. Dattaka Chandrika also 
says the same thing. Thns what is lost on 
adoption is the gotra and riktha of the 
natural father but not the sapindata. In 
Vivada Batnakara (p. 568), the word gotra 
is interpreted as " relationship to a rishi 
( ), indicated by such names as Kash- 
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^apa and the like" : vide Ganganath Jha’s 
'Hindu Law in its Sources,” Vol. 2, p. 275. 
According to the accepted canons of inter, 
pretation, when any rule or statute takes 
away some rights or privileges of a man, it 
should be strictly construed, and should 
not be extended to include those rights and 
privileges which are not expressly men. 
tioned or necessarily implied. This canon 
was applied by Ohandavarkar J. in inter¬ 
preting this very text of Manu (Chap. 9, 
V. 142) by relying upon the rule of the 
Hindu logicians (Naiyayikas) 

IM 1 that is, 

where in a text certain qualities are predi. 
oated of a person, they apply to him only 
and the rule in the text should not be 
extended to others. He therefore held 
(page 683): 

Mann’s text. • . most be confined in its appH. 
cation to the person of whom it speaks, that is the 
man given in adoption, and not extended to his 
son born before the adoption. 

Hence the latter was held not to lose his 
gotra and riktha in the family of his birth; 
33 Bom 669.^ On the same principle, when 
Mann’s text refers to the loss of gotra and 
riktha of his natural father, the adopted 
son should not be held to lose anything 
more. Nilakantha, the author of Vyavabara 
Mayukha, perhaps gives the most extended 
meaning to the terms gotra, riktha, pinda 
and svadha, and says that by these terms 
is meant "all the acts connected with (6?^) 
the *pinda’ or funeral oblation due to the 
natural father, and their extinction is pro. 
nounced” (Chap. 4, Section V. 22). Yet in 
dealing with the transfer of the son from 
his natural family to the adoptive family, 
he says: 


Bat it is impossible for the adopter to make a 
son in the manner in which a son would be natU' 
rally born. Therefore by the term or son, the 

whole of the duties of a son being had in view, 
the accomplishment of the invisible ( 3 f^) virtue 

whereby those duties will be discharged is to be 
accepted. In this manner (alone) sonshlp in the 
acceptor a family is capable of being produced. 
(Mandlik’s Translation, p. 669. lines 2 to 6.) 


This clearly negatives the theory of the 
adopted son’s civil death in his natural 
family and re-birth in the adoptive family. 
That theory is only a figure of speech, and 
as observed by Patkar J. in 34 Bom L E 
1332 at p. 1348 it is not warranted on 
any view of the text or the decisions on 
the point.” On p. 1351 he says ; 


3. Eesarba ▼, Bhivaangji, (1982) 19 A I ] 
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... it would to dangerous to oxteud the fiction 
of new birth m the adoptive family so as to bold 
that he was never born in the natural family and 
had been born in the adoptive family. 

In 55 I A 139‘ their Lordships of the 
Privy Council after stating at p. 148 that 
though adoption is spoken of as "new birth” 
in many cases, a term sanctioned by the 
theory of Hindu law, yet 

as has been more than once observed, the expres. 
sions civilly dead or as if ho had never been born 
in the family are not for all purposes correct or 

f®8i^uy applicable, but they are complementary 
to the term ^new birth.* ^ 

The inapplicability of the theory can be 
illustrated by concrete instances : 

(a) The tie of blood between the adopted 
son and the members of bis natural family is 
not severed. He cannot marry in bis natural 
family within the prohibited degrees, nor 
can be adopt from bis natural family a 
boy whom he could not have adopted if he 
had remained in that family : (1858) Mad 
S D 117.® (b) If the adopted son is re-born 
in the adoptive family, all the samskaras 
performed in bis natural family before 
adoption, would have to be gone through 
again. But that is held to be not necessary 
by all the commentators, (o) The adoptive 
father cannot give his adopted son in adop. 
tion (Sarkar’s Hindu Law of Adoption, 
pages 281-282). (d) If a son is born to the 
adoptive father after adoption, the adopted 
son does not share equally with him. (e) 
On his adoption, the adopted son does not 
lose the share he has already obtained on 
partition from his natural father and bro. 
ther in his family of birth; 47 Bom 542.® 
If, by the adoption, he becomes civilly 
dead, that property ought to go to his legal 
heirs in his natural family. These instances 
show that an adopted son is not civilly 
dead in his natural family nor re-born in 
his adoptive family. It is no doubt true 
that by giving away his son in adoption 
the adopted father indirectly meddles with 
the riktha or property of his natural family, 
since the effect of that adoption will be to 
extinguish the son’s interest in that pro¬ 
perty. But thereby the father himself gains 
no interest in the property. All that Manu’s 
text says is that he should not take for 
himself the gotra and rikt ha of his natural 

4. Baghuraj Chandra v.BubbadraEunwar ( 1928 ) 

15 A I K P 0 87=108 I 0 673=66 I A 189= 

3 Luck 76 (P 0). 

6. Mahableahwar Narayan y. Bubramanya Shiv- 

ram, (1923) 10 A I B Bom 297=72 I 0 309= 

47 Bom 642=26 Bom L B 274. 
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family, and does not prohibit him from 
doing any act which may affect the pro¬ 
perty of his natural family. Thus, for 
instance, if he has a brother in his natural 
family, he is not prohibited from giving his 
son born after his own adoption, in adop- 
tion to that brother, although thereby the 
different interests in the property of his 

natural family are affected. 

In the course of his very able and lucid 
argument, Mr. Gharpure for the appel- 
lants pointed out that it has been held 
that a remarried widow cannot give in 
adoption her son born of her former hus¬ 
band, since she has left that husband’s 
family by her remarriage; 23 Bom L R 482. 
On the same analogy he contends that a 
father who has gone to another family by 
adoption cannot give his pre-born son in 
adoption. That decision was based on the 
provisions of Ss. 2 and 3, Hindu Widows 
Be.marriage Act (16 of 1856) and not on 
the interpretation of any ancient text, 
since, as pointed out by Shah J., the Smriti- 
writers did not permit any remarriage of a 
Hindu widow, and did not provide for her 
right to give in adoption her son born before 
her remarriage. Hence this analogy does 
not serve any useful purpose. On the other 
hand, it is held that a convert to a different 
faith can give in adoption his son born 
before his conversion: 25 Bom 651,® 30 
Cal 999® and 39 Bom L R 211.'® These 
cases also do not help us much. In the first 
case the decision was based on the provi¬ 
sions of Act 21 of 1850. In the second, it 
was held that the father who had become 
a Brahmo could reverb to Hinduism by 
performing expiatory rites. The third case 
was of a temporary excommunication by 
the community. 

In the absence of any express text or 
judicial decision depriving an adopted son 
of his right to give away in adoption his 
son born before his adoption, we do nob 
think that any useful purpose will be served 
by imposing such a restriction upon him. 
The modern trend of decisions is to take a 
more liberal view and to interpret the 
texts from a practical point of view as far 
as possible. This is particularly noticeable 
in the decisions of this Court on several 

7. Fakirappa v. Bavitrewa, (1921) 6 A I B Bom 

1=62 1 0 318=23 Bom L R 482 (P B). 

8 . Bhamsing v. Santabai, (1901) 25 Bom 551 = 3 

Bom L R 89. 

9. Kusum Kumari Roy v. Satya Ranjan Das, 

(1903) 30 Cal 999=7 OWN 784. 

10. Neelawa v. Garshiddappa, (1937) 24 A I R 

Bom 169=168 I C 821=39 Bom D R 211, 


questions of adoption, such as the adoption 
of an only son, the adoption of a married 
boy, the adoption of a boy whose mother 
the adopting father could nob have legally 
married, and the adoption by a widow 
without the express consent of her husband. 
We do nob see why a similar liberal view 
should nob be taken in this case, having 
regard to the interests of the boy to be 
given in adoption. With his father actually 
living, it would be a hardship on the boy to 
treat him as an orphan, merely because the 
father has gone in adoption. Usually when 
the father is adopted, his pre-born sons are 
still minors, and in practice they go with 
their father to live with him, though legally 
they are held to have remained in the 
natural family of their father. Though the 
father has gone in adoption, the ties of 
affinity and love'^for his pre-born sons can¬ 


not be severed, and be is the proper man 
to look after their education and welfare. If 
a guardian is to be appointed for them, he 
will naturally be consulted. Having their 
interest at heart, he is the best person to 
decide whether one of them should be given 
in adoption and what is conducive to their 
benefit. By giving one of his sons in adop. 
tion he himself gains no benefit, and he 
may be safely trusted to exercise his discre. 
tion rightly for the good of his son, though 
born before his own adoption. 

It may be that in ancient and primitive 
society the son was regarded as hardly 
better than his father’s slave, and the pro¬ 
minent idea involved in an adoption was 
the transfer of dominion or patria potestas 
to the person adopting. But when the times 
changed and the status of the son was 
raised, the father’s power to give in adop¬ 
tion came to be founded on a different con¬ 
ception. The text of Vasishtha quoted in 
Dattaka Mimansa (sec. V, pi. 31), which is 
said to afford the foundation of the Hindu 
law of adoption, and which I have already 
referred to, recognizes the power of the 
father and the mother to “give or sell or 
abandon” their son as he is “produced from 
their virile seed and uterine blood.” This 
paternity of the father cannot be shaken 
off even though he may leave the family# 
as, according to the Hindu Shastras: By 
no means can you make your father cease 
to be,” (Jaimini, Bibliotheca Indioa Series, 
Vol. 1, p. 742). The same thing is expressed 
by Chandavarkar J. in 33 Bom 669 as 
follows (page 690): 

The mere fact that the father has gone into 
another family by adoption and ceased to be of nis 
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BOn*B gotra or family cannot unmake what he 
naturally is-~the son’s father. 

Although the question now in issue did 
not directly arise in that case, Chanda- 
varkar J. expressed in unmistakable terms 
his opinion in favour of the right of the 
father who has gone in adoption to give 
away his pre.born son in adoption. On page 
682 he says: 

The son, then, begotten by an adopted Hindu 
before adoption, has vested rights in the ancestral 
property of the family of his birth. Bights of pro¬ 
perty once vested cannot be taken away except in 
the mode or modes prescribed by Hindu law. They 
cease either by death, sale, gift, degradation, dis¬ 
qualification or by adoption. 

By whom such a son can be given in 
adoption is made clear on p. 687, where he 
says: 

The obligation and the line represented by the 
grandson must continue unless it is extinguished 
altogether in the mode or modes prescribed by the 
Shastras, that is, by death or excommunication or 
by the giving of the grandson himself in adoption 
by his father. 

Though obiter, these are not stray 
remarks. Ghandavarkar J. was consider- 
ing the position of the son after his father 
went in adoption, and has discussed at 
length his relations with his father and his 
grandfather. His remarks must therefore be 
taken to be well-considered and deliberate. 
Coming as they do from such an eminent 
Hindu jurist, they deserve every respect 
and should not be brushed aside unless 
they are clearly repugnant to the Shastras 
or any of the principles of Hindu law. We 
entirely concur in the view expressed by 
him and hold that defendant 1 was validly 
given in adoption to Ambabai by his natural 
father, although the latter had already 
gone into another family by adoption. The 
appellants are therefore not entitled to sue- 
ceed to Bando’s estate after the death of 
his widow Ambabai, and their suit is rightly 
thrown out. The appeal is therefore dis¬ 
missed with costs. 

d.S./b.e. Appeal dismissed. 
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SOMJBE J. 

Motilal Bamkumar and another — 

Plaintiffs. 

V. 

Ahharhhai Fakhruddin and others — 

. Defendants. 

Suit No. 1258 of 1937, Decided on 23rd 
August 1938. 

(a) Contract — Right to sue — Persona not 
party to contract cannot maintain action'—Ex¬ 
ceptions stated—Liability of surety. 


A person who is not a party to a contract Is not 
entitled to maintaiu an action upon that contract. 
This rule is subject to well*recognized exceptions, 
e. g., a person who is not party to a contract can 
sue on it if he is claiming through a party to tho 
contract, oc If bo is in the position of a cestui que 
trust or If a principal suing through an agent or 
if he claims under a family settlement \ A 1 R 
1936 Bom 3i4, Foil.; AIR Cal 682, Di$. 
sent. [P 311 C 1] 

The liability of a surety cannot form tho sub¬ 
ject-matter of a trust. [P 311 G 1] 

(b) Surety — Position of surety explained. 

A surety is regarded as a favoured debtor. Ho i:} 
entitled, as such, to insist upon a rigid adherence 
to the terms of his (surety’s) obligation by tho 
creditor, and cannot be made liable for more than 
he has undertaken, for, though his contract is not 
like that of an insurer, uberri7n(B fidei, it is one 
siriefissimi yurts. [P 313 0 2} 

N. H. Bhagvati — for Plaintiffs. 

K. T. Desai —for Defendants 3 and 4, 

Judgment.—The plaintiffs filed this suit 
to recover a sum of Rs. 5000 and interest 
thereon being the amount of two loans of 
Rs. 2500 each granted by them to defen- 
dants 1 and 2. The plaintiffs sued defen. 
dants 1 and 2 as the principal debtors and 
defendants 3 to 5 as the alleged sureties for 
the repayment of the amount of the two 
loans by defendants 1 and 2. The plaintiffs 
seek to hold defendants 3 to 5 liable for 
the amount as sureties under an agreement 
dated 25th September 1933, and made 
between defendants 1 and 2 as principal 
debtors, defendants 3 to 5 as sureties and 
Bhawanidas & Co., a firm of hundi brokers, 
described in the agreement as creditors’ 
agents. The plaintiffs say that prior to tho 
agreement of 25bh September 1933, defen. 
dants 1 and 2 had borrowed Rs. 2500 from 
the plaintiffs and the loan had been renew¬ 
ed from time to time, and the last of such 
renewals before the agreement was dated 
9th September 1933. The plaintiffs say 
that the loan was further renewed from 
time to time, and the last of such renewals 
was on 4th December 1934. The plaintiffs 
also say that the second loan of Bs. 2500 
was granted by them to defendants 1 and 2 
on 14tb May 1934. This loan was also 
renewed on 13th August 1934 and on 14th 
November 1934. Every time the plaintiffs 
granted a loan to defendants 1 and 2 and 
every time any loan was renewed the plain¬ 
tiffs obtained from defendants 1 and 2 a 
receipt in respect of such loan. The loan or 
the renewal was every time for a fixed period. 
This period was mostly of three months. 

Defendants 1, 2 and 5 have not appear¬ 
ed and defended this action. Defendants 3 
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and 4 filed their written statement contes¬ 
ting the plaintiffs' claim on various grounds. 
Their first contention is that the plaintiffs 
have no cause of action against them on 
the agreement of 25th September 1933. 
They also contend that the loan of Rupees 
2500 of 14th May 1934 was not in pursu¬ 
ance of the agreement. Defendants 3 and 4 
also contend that the transactions as recor- 
ded in the receipts, dated 14th November 
1934 and 4th December 1934, were fresh 
and independent transactions between the 
plaintiffs and defendants 1 and 2 and that 
they were not concerned with the same. 
Defendants 3 and 4 also contend that under 
their guarantee given by them by the agree¬ 
ment to Bhawanidas & Co. they were not 
liable for any loans to defendants 1 and 2 
other than the loans for Bs. 7500 already 
procured by Bhawanidas & Co. for defen¬ 
dants 1 and 2 at the date of the agreement 
and for the repayment of which Bhawani¬ 
das & Co. undertook to get an extension for 
a period of one year from 25th September 
1933, and for the further loans of Rupees 
7500 which Bhawanidas k Co. undertook 
to procure for defendants 1 and 2 for a 
period of one year from 25bh September 
1933. Without prejudice to their various 
contentions, defendants 3 and 4 contend 
that they are discharged from all their lia- 
bility as sureties under the agreement by 
reason of the failure of Bhawanidas k Co. 
and the plaintiffs to observe the terms and 
conditions of the agreement. On these con. 
tentions contained in the pleadings the 
learned counsel for defendants 3 and 4 
raised eleven issues. 

The plaintiff's led the evidence of Parash. 
ram Chimandas, the munim of Bhawanidas 
& Co. He produced the account of defen. 
dants 1 and 2 in the ledgers of Bhawanidas 
k Co. for S. Y. 1989.90 (1932.33), S. Y. 
1990.91 (1933.34) and S. Y. 1991-92 (1934- 
35). These accounts are Exs. B, D and P. 
From these accounts it appears that there 
were three different loans granted by the 
plaintiffs to defendants 1 and 2 and renewed 
from time to time. The said first loan was, 
as appears from Ex. B renewed on Ist 
November 1932. As. already stated, this 
first loan was last renewed on 4th Decem¬ 
ber 1934. The dates of the intermediate 
renewals of this loan, as they appear in 
Exs. B, D and F, are 3rd January 1933, 
4th March 1933, 3rd May 1933, 5th July 
1933, 9th September. 1933, 9th December 
1933, 9th March 1934, 7th Juno 1934 and 
5th September 1934. The second loan was 


granted on 14th May 1934 by the plaintiffs to 
defendants 1 and 2 and was renewed on the 
two dates mentioned above. From Ex. D it 
appears that there was a third loan of Rs. 
2500 granted by the plaintiffs to defen¬ 
dants 1 and 2 on 16th November 1933, and 
was renewed on 30th January 1934, and 
repaid on 30bh April 1934. The munim 
of Bhawanidas & Co. and Kisbianlal Sheo- 
karan, the cashier and accountant of the 
plaintiffs, in their evidence stated that on 
each due date of the two loans the plaintiffs 
returned to defendants 1 and 2 the out¬ 
standing receipt for the loan duly discharged 
by them on payment by defendants 1 and 
2 to the plaintiffs of the interest due on 
such loan and obtained from defendants 1 
and 2 a new receipt for the loan stating 
the rate of interest agreed upon by the 
plaintiffs and defendants 1 and 2 at the 
date of each such new receipt. The rate of 
interest varies from time to time. Bha- 
wanidas k Co. made an entry in respect of 
each such transaction in their books of 
account for their brokerage. These entries 
contain the particulars of the rates of 
interest and the periods of repayment. The 
plaintiffs also made entries in respect of 
these loans and the renewals thereof. The 
entries in their books are double entries at 
each renewal crediting defendants 1 and 2 
the whole amount of the loan and the 
interest due thereon and debiting them the 
amount of the loan on the same day. So 
long as the renewals continued, the plain¬ 
tiffs did not maintain a separate account of 
defendants 1 and 2 in their books but made 
these entries in an account headed ‘Kherij 
Khata.” The entries in respect of the first 
loan in the plaintiffs' ledger and cash book 
are Exs. I to IT, and the entries in respect 
of the second loan are Exs. V to A.4. When 
these loans were not renewed and remained 
unpaid, the plaintiffs started an account of 
defendants 1 and 2 in their books, in which 
the amounts of the two loans of Rs. 2500 
are debited to defendants 1 and 2. The 
account is Ex. A.5. Ex. A-6 consists of 
two cash book entries corresponding with 
the entries in the account Ex. A.5. 

The first question for consideration is 
whether the plaintiffs are entitled to sue 
defendants 3, 4 and 5 as sureties under the 
agreement of 25th September l933,(Ex.*0/. 
and whether defendants 3, 4 and 5 

teed to the plaintiffs the repayment of the 

two loans by defendants 1 ® 

plaintiffs are not parties to the agreemenfl 
of 25th September 1933. The learned conn- 
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for defendants 3 and 4 contended that 
the plaintiffs not being parties to the agree, 
fnent are not entitled to sne on the agree, 
ment. In 38 Bom L B 610,^ the learned 
Chief Justice and Bangnekar J. laid it down 
that a person who is not a party to a con. 
[tract is not entitled to maintain an action 
upon that contract and that this role is 
subject to well.recognized exceptions, e. g. 
a person who is not a party to a contract 
can sue on it if he is claiming through a 
party to the contract, or if he is in the 
position of a cestui que trust or of a prinoi. 
pal suing through an agent, or if be claims 
under a family settlement. The learned 
Judges disagreed with the decision of the 
learned Judges of the Calcutta High Court 
tn 61 Cal 841^ that under the Indian law 
any person who took a beneht under a con. 
tract to which he was not a party could 
eue directly upon that contract and that It 
was not necessary to invoke the doctrine of 
trust or agency. The decision of the learned 
Judges of the Calcutta High Court has gone 
beyond the limits recognized under the 
Indian law for an action by a stranger to 
a contract, and in that, with due respect to 
.the learned Judges, I think is erroneous. 
Apart from the fact that the decision of the 
learned Chief Justice and Bangnekar J. 
is binding upon me, I think the learned 
Judges have laid down the correct position 
in Indian law. 


In this case there is no question of the 
plaintiffs suing through Bhawanidas & Co. 
■or there being any trust in favour of the 
•plaintiffs created by the agreement. The 
learned counsel for the plaintiffs as the last 
argument submitted that the plaintiffs were 
in the position of cestui que trust under the 
agreement. On being asked as to what was 
the Bubjeot.matter of the alleged trust he 
found himself in difficulties, as indeed the 
liability of a surety could not form the 
Bubjeot.matter of a trust. The only possible 
way in which the plaintiffs could claim to 
maintain this action on the agreement of 
25tb Beptember 1933, is by claiming that 
the agreement was entered into by Bha¬ 
wanidas & Co. on behalf of the plaintiffs 
acting as the plaintiffs’ agents. This is not 
the plaintiffs' case in the plaint. The plain- 
tiffs have led no evidence at all to show 


1* National Petrolecim Company, Ltd. v. Fopat. 
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that they were, until they 6led the suit, 
ever aware of this agreement between Bha¬ 
wanidas & Co. and the defendants or that 
they ever accepted and acted upon the 
same. The munim of Bhawanidas & Co. 
stated that Bhawanidas Sc Co. procured 
loans for defendants 1 and 2 from various 
parties. He admitted that in these transao- 
tions Bhawanidas Sc Co. acted as the bro¬ 
kers of defendants 1 and 2 who paid them 
the brokerage. In his cross-examination he 
stated that about 15 days or a month after 
the agreement (Ex. 0) was entered into, he 
told the plaintiffs that Bhawanidas & Co. 
had agreed with defendants 1 and 2 to 
procure loans for them to the extent of 
Bs. 15,000 and that the plaintiffs might 
advance money to defendants 1 and 2 if 
they thought proper. He added that he 
could not say whether the plaintiffs knew 
that this agreement had been entered into 
before he talked to them about it. This is 
the only evidence in the case with regard 
to any knowledge on the part of the plain- 
tiffs of the agreement. The only informa- 
tion which the munim of Bhawanidas Sc 
Co. gave them was that Bhawanidas Se Co. 
had entered into an agreement with defen. 
dantsl and 2 only to procure loans for them 
to the extent of Bs. 15,000. The plaintiffs 
were never informed, and they have not 
sought to prove, that they were aware of 
an agreement of suretyship for the repay, 
ment of any loans which they might have 
advanced or that they advanced any loans 
to defendants 1 and 2 accepting, and acting 
upon, such an agreement. 

The plaintiffs have nob stated nor have 
they tried to prove that Bhawanidas Co. 
were the agents of the plaintiffs or acted as 
such in entering into the agreement. Indeed 
the evidence is that Bhawanidas & Co. were, 
so far as the plaintiffs were concerned, act- 
ing as the paid agents or brokers of defen. 
dants 1 and 2. There was no contractual 
relationship of principal and agent between 
the plaintiffs and Bhawanidas & Co. at the 
date of the agreement or at any time there¬ 
after. There is no evidence at all that Bha- 
wanidas & Co. were acting as the agents of 
the plaintiffs in entering into the agree- 
ment. The learned counsel for the plaintiffs 
argued that at the date of the agreement 
the plaintiffs were in fact creditors of 
defendants 1 and 2 to the extent of Bs. 2500 
and that therefore Bhawanidas & Co. should 
be held to be the agents of the plaintiffs in 
entering into the agreement in respect of 
the guarantee for the repayment of the 
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existing debt of Ea. 2500. As I have stated 
above, the plaintiffs were not aware of the 
agreement at any time before they filed 
this suit. In fact the plaintiffs have not 
acted in accordance with any of the terms 
of the agreement. Under the agreement the 
period for the repayment of the loans 
which had been granted to defendants 1 
and 2 prior to the date of the agreement 
was to be extended up to 25th September 
1934. It appears from Ex. B that a loan of 
Bs. 2500 by the plaintiffs to defendants 1 
and 2 was last renewed before the date of 
the agreement on 9th September 1933, and 
was repayable three months thereafter. It 
appears from Ex. D as well as from the books 
of the plaintiffs that this loan was not renew¬ 
ed for a period of one year on the agreement 
being entered into but was renewed on 9bh 
December 1933 only for a period of three 
months. On these documents and on the 
evidence before me there is no doubt in my 
mind that the said agreement was not 
entered into by the plaintiffs through Bha- 
wanidas & Co. as their agents. 

The learned counsel for the plaintiffs 
argued that by the mere fact that the 
plaintiffs advanced the second loan of Bs. 
2500 to defendants 1 and 2 on 14th May 
1934, they became the principals of Bba- 
wanidas & Co. for the purpose of the 
agreement and as a consequence thereof 
defendants 3, 4 and 5 became sureties to 
them in respect of this loan. This argu¬ 
ment means that anybody who advanced 
any moneys to defendants 1 and 2 during 
one year from the date of the agreementi 
viz. 25th September 1933, would automa¬ 
tically become the principal of Bhawani- 
das & Co. and would be entitled to sue 
defendants 3, 4 and 5 as sureties for such 
loan to defendants 1 and 2 in terms of the 
agreement. The learned counsel for the 
plaintiffs admitted that in this way 15000 
different parties advancing a rupee each to 
defendants 1 and 2 during that year would 
be the principals of Bhawanidas & Co. and 
become entitled to sue defendants 3, 4 and 5 
as sureties under the agreement. Not a 
single loan was advanced to defendants 1 
and 2 on or after 25th September 1933, for 
a period of one year. Thus, if the argument 
of the learned counsel for the plaintiffs be 
correct, there would be a fluctuating num¬ 
ber of persons who would at one stage be 
entitled to the benefits of the agreement as 
the principals of Bhawanidas & Co. and be 
displaced entirely on their loans being 
repaid, by new numbers of persons who 


might from time to time become the credit 
tors of defendants 1 and 2. 

I hold that the agreement was not enter*- 
ed into by Bhawanidas & Co. acting as the 
agents of the plaintiffs or for the benefit o£- 
the plaintiffs and there was no agreement 
of suretyship between plaintiffs and defen¬ 
dants 3, 4 and 5. On this finding the plain¬ 
tiffs’ suit against defendants 3, 4 and 5- 
should be dismissed and it is not necessary 
to consider the rest of the questions raised 
in this suit. However, as I have heard all' 
the evidence in the suit and the lengthy 
but able and interesting arguments of the 
learned counsel for the plaintiffs and the 
learned counsel for defendants^ and 4, 1 
proceed to deal with those questions. The 
plaintiffs’ claim against defendants 3, 4 and 
5 is on the contract of suretyship assuming 
that under the agreement defendants 3, 4 
and 5 undertook an obligation as sureties by 
the plaintiffs. The position of a surety with 
regard to his contract is laid down in Hals- 
bury’s Laws of England, 2nd Edn., VoL 
XVI, Art. 52, p. 59, in these terms: 

The surety is regarded as a favoured debtor. He 
is entitled, as such, to insist upon a rigid adher¬ 
ence to the terms of hla (the surety’s) obligation 
by the creditor, and cannot be made liable for 
more than he has undertaken; for, though his cod-| 
tract is not, like that of an insurer, uberrimai 
fidei, it is one $triciissimi Juris. 

Under the terms of the agreement the 
existing debt of defendants 1 and 2 was to 
be renewed for a period of one year from 
the date of the agreement and made repay, 
able on 24th September 1934. The further 
advances to be made under the agreement! 
were also to be repayable on 24 th Septem. 
her 1934. The total liability of defendants 
1 and 2 under the agreement was to be- 
Ks. 15,000 daring the period of the agree¬ 
ment. None of these terms have been 
observed by the plaintiffs or by Bhawani- 
das & Co. It appears from Exs. B, D and H 
that different loans repayable after shorti 
periods were advanced by divers persons to 
defendants 1 and 2 during the year. Ih 
appears from Ex. D that after July 1934 
the total amount of the loans procured by 
Bhawanidas & Co. for defendants 1 and H 
exceeded the limit of Bs. 15,000 on two 
occasions before the end of the period of 
one year. The terms contained in els. 2, 5 
and 6 of the agreement have not beeo 
observed at all. Defendants 1 and 2 never 
paid interest to the plaintiffs every month. 

It appears from the books of Bhavanidas & 
Co. as well as from the books of the plain¬ 
tiffs that interest was paid on each loan a4 


i 
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the expiry of the period of the renewal of 
the loax and at the time of the further 
renewal. The two loans for whioh the plain, 
tiffs brought this action were renewed even 
after the expiry of the year under the 
agreement, i. e. after 24th September 1934. 

Any material variation in the terms of 
the contract between the creditor and the 
principal debtor will discharge the surety. 
In this suit defendants 3 and 4 are entitled 
to say that they have been discharged from 
their obligation as sureties (the obligation 
being assumed) by the plaintiffs by reason 
of their failure to observe any of the terms 
and by reason of the plaintiffs dealing with 
defendants 1 and 2 in respect of the loans 
on terms different from those contained in 
the agreement. There is not even a sugges¬ 
tion on behalf of the plaintiffs that defen. 
dants 3, 4 and 5 ever consented to the 
plaintiffs so dealing with defendants 1 and 
2. The renewals of the two loans from time 
to time by the plaintiffs were by obtaining 
fresh receipts from defendants 1 and 2 and 
returning the old receipts to them duly dis. 
charged. From time to time as the loans 
were renewed the plaintiffs credited the 
amount of the outstanding loan with the 
interest thereon and debited the amount of 
the renewed loan. The plaintiffs’ cause of 
action is on the renewed loans under the 
receipts Exs. E and G. dated 4th December 
1934 and 14th November 1934 respec. 
tively. In the partionlars of the plaintiffs’ 
claim which are Ex. D to the plaint, the 
plaintiffs claim the amount of Hs. 2500 due 
under the renewed receipt dated 14th Nov. 
ember 1934 and Hs. 2500 being the amount 
due under the renewed receipt dated 4th 
December 1934. There is no guarantee by 
defendants 3, 4 and 5 in respect of the 
amounts due to the plaintiffs under the said 
receipts dated 14th November 1934 and 4th 
December 1934. I dismiss the plaintiffs’ 
suit against defendants 3 and 4 with costs. 
I also dismiss the plaintiffs’ suit against 
defendant 5. I pass a decree against defen. 
dants 1 and 2 as prayed. 

N.S./r.K. Order accordingly. 

^ A. I. R. 1939 Bombay 313 
N. J, Wadia and Norman JJ. 

Sanveerangouda Channappagouda — 

Defendant — Appellant. 

V. 

Basangouda Shivangouda — 

Plaintiff — Bespoudent. 

First Appeal No. 258 of 1936, Decided 
on 13th September 1938. 
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(a) Evidence Act (1872), S*. 13 and 43 — 
Judgment in previou* cate not inter partes — 
Admissibility — Reasons of judgment and find¬ 
ing of fact other than transaction itself are not 
relevant evidence. 

Although a judgment in a previous case nob 
inter partes may bo* admissiblo under the provi¬ 
sions of Ss. 13 and 43 as catabli^hiDg a partionlar 
transaction, that is the decision arrived at, the 
reasons upon which tho judgment was founded are 
no part of tho transaction and cannot bo consi¬ 
dered, nor can any hading of fict tbero como to, 
other than the transaction itself, bo r(.Ies'aut ovi- 
denoe: AIR 1931 P C 69, liel.on. [P 310 C 1, 2] 

^ (b) Hindu Law—Succession—Disqualihco- 
tion—Son not responsible for actual murder of 
father—Mere fact that be hat conspired to mur¬ 
der him would not disqualify him from inherit¬ 
ance if murder has not been committed in 
pursuance of conspiracy. 

Where son's responsibility for the actual murder 
of bis father has not been proved, tho more fact 
that he bad been guilty of having conspired to 
murder him would not be sufficient to disqualify 
him from inheriting the property of his father or 
from taking a share in the joint family property 
on partition, if no murder had been actually com. 
mitted as a result of tho conspiracy, or tho murder 
actually committed has not boon connected with 
the conspiracy at all : A 1 R 192i P C 209, 
Disling. (P 316 0 2 ; P 317 0 1] 

(c) Hindu Law—Adoption—Proof. 

An adoption deed is not necessary to prove an 
adoption. It may be satisfactorily proved by oral 
evidence. [P 317 0 2] 

(d) Hindu Law—Coparcenary—Extinction 
—Coparcenary existing at the date of adoption 
—Adopted son takes share in joint property. 

The coparcenary cannot be said to bo extinct 
till the death of the last surviving coparcener. 
Where a coparcenary exists at the date of the 
adoption, the adopted son becomes a member of 
the coparcenary, and takes his share in the joint 
property accordingly: AIR 1937 Bom 279 (b' B), 
Ret. on. [P 318 0 1] 

(e) Hindu Law — Coparceners — Gift or 
renunciation by one coparcener of his undi. 
vided share in favour of another coparcener — 
Property so gifted or renounced does not change 
into separate property but remains coparcenary 
property in the absence of evidence as to inten¬ 
tion, express or implied, to separate — Person 
subsequently becoming coparcener U entitled 
to his share on partition. 

Id oases governed by the Mitakshara law, one 
sharer has do authority without the ooasent of his 
cosharers to dispose of his undivided share, except 
for the benefit of the joint family. No exception 
has been made in this rule in favour of persons 
who transfer their undivided shares to one of the 
members of the coparcenary body without the 
consent of the rest. If the alienation be regarded 
as a surrender of the interest of the person making 
the alienation, it is a surrender to tho whole of 
the coparcenary body and cannot enure to the 
peculiar benefit of one of them. Hence gift or 
renunciation by coparcener in favour of other 
coparcener can at the most be treated as a renun¬ 
ciation by him of his share in the coparcenary in 
favour of the rest of the coparcenary represented 
by the donee but it cannot be regarded as changing 
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the nature of the property so gifted or renounced 
in favour of donee and converting it into separate 
property, if there is no express or implied intention 
to separate evidenced by the deed of gift itself. 
Such an intention must not be inferred from the 
very fact of renunciation. The only effect of copar* 
cenet’s renunciation in favour of other coparcener 
is that he goes out of the coparcenary and his 
interest in it is extinguished ; but the property 
remains coparcenary property and donee remains 
a member of the coparcenary, and any person 
subsequently becoming a coparcener is entitled to 
his share thereof on partition : 16 All 369 and 
AIR 1936 P C S64. Eel. on: 11 Mad 406 and 6 
All 560 (P C), Disling. [P 318 C 2; P 320 C 2] 

(f) Hindu Law— Partition—Suit for—Member 
keptout of enjoyment of coparcenary property 
—Meine profits can be awarded. 

Ordinarily mesne profits cannot be awarded In 
a partition suit; but they can be awarded where it 
is shown that the plaintiff has been kept out of 
enjoyment of the coparcenary property. 

CP 320 C 2] 

H. C. Coyajee and R. A. Jahagirdar — 
' for Appellant. 

G. N. Thakor and S. E. Joshi — 

for Respondent. 

N. J. Wadia J.—This appeal arises out 
of a suit filed by the respondent to obtain 
a half.share in the suit property together 
with mesne profits from 1916. His case was 
that the property originally belonged to one 
Rudragaucla and his cousin Channappa. 
gauda. The genealogy of the family is given 
in the judgment of the trial Court. Eudra. 
gauda’s great-grandfather was also called 
Rudragauda. He had two sons, Dodvirana. 
gauda and Sannaviranagauda. Bodvirana- 
gauda had a son, Sivanagauda, whose son 
was Rudragauda, the adoptive father of the 
plaintiff. The original ancestor had a son 
Sannavirauagauda whose son was Chan, 
nappagauda. Rudragauda, the plaintiff’s 
adoptive father, had two sons, Dodvirana- 
gauda and Sannaviranagauda. The younger 
son Sannaviranagauda went in adoption to 
Channappagauda, the representative of the 
other branch, in the year 1897. He was 
defendant 1 in the suit and is the present 
appellant. The elder son Dodviranagauda 
died some time in July 1916. 

The plaintiff's adoptive father, Rudra- 
gauda was murdered in the year 1909. 
Four persons were pub up for trial for his 
murder, one of them being bis elder son 
Dodviranagauda, who was tried along with 
two others for abetment of the murder 
which was said to have been committed by 
accused 4 in that case. Dodviranagauda 
was found guilty by the Sessions Judge of 
Dharwar of conspiracy to murder his father 
Rudragauda and was convicted under S. 115, 

I. P. C., and sentenced to rigorous impri. 


sonment for seven years, in April 1910. He 
served out his sentence and was released 
from jail in 1916. Soon after his release, 
he executed a gifb-deed on 22nd July 1916 
of bis entire half.share in the family 
property in favour of his natural brother 
Sannaviranagauda, the present defendant. 

The plaintiff’s case as stated in the plaint 
was an alternative one. He alleged that 
Rudragauda and his uncle Channappagauda 
bad been divided, but that after Rudra- 
gauda’s murder in 1909, and after Dodvi¬ 
ranagauda had been sentenced, defendant 1 
began to manage Rudragauda’s property 
and mixed it up with his own properties 
with a view to defraud the plaintiff, and 
fraudulently gob his own name entered in 
the^ Record of Rights. In para. 8 of his 
plaint however he said that he accepted 
the contention of defendant 1 that Rudra. 
gauda and Channappagauda had lived and 
died as members of a joint family and con. 
tended that as Dodviranagauda had lost 
all his rights in the ancestral property 
because he had got his father murdered 
and had become civilly dead, he had no 
power to make a gift of his share to Sanna. 
viranagauda, and the plaintiff, who had 
been validly adopted by Rudragauda’s 
widow, Ningavva, on 2l8t August 1916 
was entitled as the adopted son, either to 
Rudragauda’s separated share, or, if the 
defendant's contention that the family was 
joint was accepted, he was entitled to a 
half-share of the entire family property on 
partition. 

Defendant 1, Sannaviranagauda’, dis¬ 
puted the plaintiff’s adoption. He also con¬ 
tended that he himself had been adopted 
by Channappagauda in the year 1897, that 
neither he nor Channappagauda had ever 
been divided from Rudragauda, and that 
the family continued joint. He denied that 
Dodviranagauda had got his father mar- 
dered, and alleged that owing to pressure 
Dodviranagauda had given a confession in 
which he admitted the crime, and on the 
strength of that confession he was con- 
victed, but that it was stated in the jadg- 
ment that the charge of murder had nob 
been proved. He contended that Dodvi- 
ranaganda’s rights in the family property 
had nob become extinguished by his con- 
viction, that Dodviranagauda, in consi¬ 
deration, of what defendant 1 had done for 
him had conveyed bis entire share to 
defendant 1 by the deed of gift of 22Dd July 
1916, that though the deed was worded as 
a gift-deed it was really a deed of renun- 
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elation of his share in fayonr of defendant 1, 
that since that date the defendant had 
become owner of the property, and that 
even if the plaintiff's adoption was proved, 
he could get no rights in the property 
according to law. He further contended 
that mesne profits could not be claimed and 
the amount claimed was excessive. There 
were five other defendants in the suit who 
were alienees of the property. Defendants 3 
and 6 claimed to have been alienees of 
three of the properties in suit from the 
plaintiff’s father Eudragauda. The other 
defendants were alienees from defendant 1. 
None of them has been made a party to 
this appeal. 

The learned trial Judge held, accepting 
the defendant’s contention and the plain, 
tiff's admission, that the branches of Kudra. 
gauda and Channappagauda were joint. He 
also held that the plaintiff’s adoption had 
been proved and was valid, even though 
made by a widow in a joint family, accord, 
ing to the decision of the Privy Council in 
fiO I A 25.^ He further held that Dodvi- 
ranagauda had brought about the murder 
of his father and had therefore lost his 
rights in the joint family property accord, 
ing to the ruling of the Privy Council in 
48 Bom 569,^ that he could not therefore 
convey any rights to the defendant by the 
gift-deed of 22nd July 1916, and that the 
plaintiff was entitled by reason of his 
adoption to claim a half.share in the joint 
family property. He held that the aliena. 
tions made to defendants 2 to 6 were not 
binding upon the plaintiff as they had not 
been proved to have been made for legal 
necessity. He therefore made a decree in 
favour of the plaintiff for possession and 
mesne profits. He provided in the decree 
that in making the actual partition, as far 
as possible, the lands alienated to defen. 
dants 2 to 6 should be allotted to the share 
of defendant 1. He directed an inquiry with 
regard to past mesne profits from 1918 to 
the date of the suit, holding that although 
this was a partition suit and ordinarily 
mesne profits would not be awarded in this 
case the plaintiff must be held to have been 
kept out of participation in the joint family 
property at least from 1918, when he filed 
a suit for partition through his guardian, 

1 . Bhimabal v. Qarunatbgouda Kbandappa- 

gouda, (1933) 20 A I R P 0 1=141 I 0 9=60 

I A 26=67 Bom 167 (P C). 

2. Kenobava v. Gitimallappa, (1924) HAIR 

P 0 209=82 I 0 966=61 I A 868=48 Bom 

669 (P C). 


and defendant 1 denied his adoption and 
his right to claim partition. 

Defendant 1 has appealed against this 
decree. His principal contention is that 
Dodviranagauda had not been guilty of the 
murder of his father, that the judgment of 
the Sessions Judge in the case against 
Dodviranagauda does not justify the infer- 
ence which the learned trial Judge has 
drawn that the murder of Eudragauda was 
committed in consequence of the conspiracy 
of which Dodviranagauda was found guilty, 
that therefore Dodvirauagauda had not lost 
his share in the family property, and that 
by reason of the gift.deed or the deed of 
renunciation executed by him in favour of 
defendant 1 that property became the sepa. 
rate property of defendant 1 in which the 
plaintiff could not claim a share. It was 
also contended in the course of the argu. 
ments that by reason of the deed of renun. 
ciatiou there was a separation in interest 
between Dodviranagauda and defendant 1 
and that the plaintiff could not therefore 
claim any share in the joint family property 
in the hands of defendant 1. 

The learned Subordinate Judge has deoi- 
ded the case in favour of the plaintiff 
solely on the ground that Dodviranagauda 
had brought about the murder of his father 
and had therefore lost his right to share 
in the family property and had become 
civilly dead, and that he could not there, 
fore validly transfer his share to defendant 
1. He did not consider the question whe. 
ther even if Dodviranagauda had not in. 
curred any disqualihcatiou by reason of his 
conviction of the offence of conspiracy to 
murder his father, the plaintiff would still 
be entitled to a share in the property on 
the ground that the share which Dodvira. 
nagauda renounced in favour of defendant 
1 continued to remain joint family property 
in the hands of defendant 1, and the plain, 
tiff having been validly adopted into that 
family was entitled to claim a half share 
in it by partition. 

1 propose to deal first with the grounds 
on which the learned Judge has based his 
decision. Dodviranagauda was put up for 
trial along with three other persons for the 
murder of his father Eudragauda. The 
judgment in the case has been .put in 
(Ex. 76) and both parties stated in the 
trial (5ourt that they relied on that judg. 
ment alone for the decision of the question, 
whether Dodviranagauda had brought about 
the murder of his father and had incurred 
a disqualification. No other evidence was 
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led on the point. The judgment says that 
accused 4 in that case, Dodbasappa, was 
charged with the actual murder o£ Eud- 
ragauda, and that accused 1, Dodvirana- 
gauda. and two other persons, accused 
2 and 3, were charged with having abetted 
the murder. Accused 1, 2 and 3 made con¬ 
fessions which they afterwards retracted. 
The learned Sessions Judge accepted the 
confession of accused 1 against him and 
held him guilty of the offence disclosed 
in that confession. But he held that the 
confessions of accused 1 and of the other 
accused were worthless as evidence against 
accused 4, the person actually charged with 
the murder, and holding that there was no 
sufBcient evidence against him, he acquitted 
accused 4. He found that Rudragauda had 
been murdered by some person or persons 
unknown. As a result of this finding he 
also oame to the conclusion that the murder 
had not been proved to have been com¬ 
mitted in pursuance of the conspiracy, and 
it was on this account that he convicted 
accused 1 under S. 115.1. P. 0., that is for 
abetment of an offence punishable with 
death or transportation for life if the 
offence is not committed in consequence 
of the abetment. 

The learned Subordinate Judge took the 
view that in spite of the express statement 
of the Sessions Judge that he was not pre¬ 
pared to hold that the murder had been 
brought home to any of the accused, or had 
been proved to have been committed in 
pursuance of the conspiracy, it was open to 
him to consider from the succession of 
events and the probabilities of the case 
based upon the findings of the Sessions 
Court, whether Dodviranagauda was res¬ 
ponsible for that murder; and holding that 
Eudragauda had been murdered shortly 
after the conspiracy entered into by Dod¬ 
viranagauda and others for murdering 
him, and that there was no allegation that 
any other person had abetted the murder, 
or had any motive for committing it, he 
held that it followed that Dodviranagauda 
had committed the murder by conspiring 
with accused 2 and 3, and had brought 
about the murder with the aid of some 
persons undetected. Although a judgment 
in a previous case not inter partes may be 
admissible under the provisions of Ss. 13 
and 43, Evidence Act, as establishing a 
particular transaction, that is, the decision 
arrived at, the reasons upon which the 
judgment was founded are no part of the 
transaction and cannot be considered, nor 


can any finding of fact there come to other 
than the transaction itself, be relevant 
evidence: vide 33 Bom L R 885.® In the 
present case, therefore, all that the judg¬ 
ment can be taken as proving is thafe 
Dodviranagauda was found guilty of having 
conspired to kill his father and that the 
murder of Rudragauda had not been com¬ 
mitted in pursuance of the conspiracy. 
I am unable to agree with the grounds on. 
which the learned trial Judge, in spite of 
the Sessions Judge’s finding, comes to th& 
conclusion that on the evidence referred to 
in the Sessions Judge’s judgment it was 
possible to infer, and in fact the only pos¬ 
sible inference was, that Dodviranagauda 
had brought about the murder of Eudra¬ 
gauda. The view taken by the learned 
Judge is, in my opinion, wrong and it oan- 
notr be held that Dodviranagauda had been 
proved to have brought about the murder 
of his father. 

It was contended by the learned advocate 
for the respondent that even if it is held 
that Dodviranagauda’s responsibility for 
the actual murder of Eudragauda has not 
been proved, the mere fact that he had 
been guilty of having conspired to murder 
him, even though the murder may not 
have been committed in pursuance of that 
conspiracy, would be sufficient to disqualify 
him from inheriting the property of his 
father or from taking a share in the joint 
family property on partition. In support 
of bis view that Dodviranagauda has lost 
his right because of his connexion with the 
murder of Eudragauda the learned Judge 
has relied on the decision of the Privy 
Council in 48 Bom 569.^ In that case the 
next reversioner to the estate of an intestate 
was convicted of the murder of the inteS' 
tate’s mother upon whose death the rever¬ 
sionary interest was expectant, and it was 
held by their Lordships of the Privy Coun¬ 
cil that even if Hindu law did not dis¬ 
qualify the murderer from succeeding to the 
estate, he was so disqualified upon the 
principles of justice, equity and good con¬ 
science. In that case, however, the person 
who was held to have been disqualified 
had been convicted of the actual murder or 
the person who stood between him and the 
estate. No case has been cited to us m 
which it has beeu held that a mere 
racy to murder is sufficient to disqua fy 
the person so conspiring from auccee mg 
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the inheritance* even though no murder 
ay have been actually committed as a 
suit o{ the conspiracy, or though, the 
Imurder actually committed may not have 
roeen connected with the conspiracy at all. 
The principle upon which the decision in 
48 Bom 669^ seems to have been based is 
Ihat a man should not be allowed to take 
advantage of his own wrong, and it cannot 
be said that where the conspiracy has not 
resulted in the murder at all, or where the 
murder has taken place but not as a result 
of the conspiracy, the person conspiring 
has derived any benefit from the wrong 
which he committed by entering into the 
•conspiracy. 

It was argued by Mr. Thakor for the 
respondent that even if it is held that on 
the principle laid down in 48 Bom 569^ 
and similar cases, Dodviranagauda's act in 
conspiring to murder his father could not be 
considered sufficient to justify the Court in 
holding that he was disqualified from 
inheriting, such a disqualification could be 
based on the principles of Hindu law, and 
he has referred us to a text of Narada 
(quoted in Mr. Gbarpure’s “Collections of 
Hindu Law Texts" No. 2, Yajnavalkya, 
Verse 140) that 

an enemy to his father, and ontcast, an impotent 
person, and one who is a sinner In an inferior 
degree, take no shares in the inheritance even 
though they may be anrasa sons. 

It is true that in 48 Bom 569* their Lord¬ 
ships of the Privy Council, before whom it 
was contended that the Hindu law made no 
provision disqualifying a murderer from sue. 
ceeding to the estate of his victim, said that 
they did not take this view, and that there 
was much to be said for the argument of 
the Subordinate Judge in that case that 
the principles of jurisprudence which can 
be traced in Hindu law, would warrant an 
inference that according to that law a man 
cannot take advantage of his own wrong, 
and that if that case had come under con. 
sideration by the Hindu sages they would 
have determined it against the murderer: 
but they thought it unnecessary so to 
decide, and based their conolnsion not upon 
the principles of Hindu law, but upon the 
principles of equity, justice and good con. 
science. 

The text from Hindu law relied on by 
the learned advocate for the respondent is 
BO general as not to be capable of applies^ 
tion in its entirety under present condi. 
tions, and no case has been cited before us 


in which it has been so applied. 48 Bom 
569* was one of actual murder committed 
by the person who was held to have 
incurred the disqualification, and speaking 
for myself, I am not prepared to extend 
the principle laid down in that case to cases 
in which the person whom it is sought to 
disqualify is not actually proved to have 
been guilty either of the murder or of the 
abetment of it. I am unable therefore to 
accept the finding of the learned Judge that 
Dodviranagauda had brought about the 
murder of his father and had therefore 
incurred disqualification and lost his right 
to take a share in the inheritance. In my 
opinion, however, in spite of the view 
which I take that Dodviranagauda has not 
been proved to have brought about the 
murder of his father, the plaintiff is never¬ 
theless entitled to succeed. 

As I have already stated, it was the 
defendant’s own case that Rudragauda and 
bis uncle Channappagauda were members 
of a joint family and that Dodviranagauda 
died in union with Channappagauda's 
adopted son, defendant 1. The plaintiff 
accepted this position, and the learned 
Judge has found that Dodviranagauda aud 
defendant 1 were members of a joint family 
at the time of Dodviranagauda’s death in 
July 1916. Neither the factum nor the 
validity of the plaintiff’s adoption is now 
challenged before us in the appeal. A feeble 
attempt was made to show that the deed 
of adoption executed by Ningavva in favour 
of the plaintiff made no reference to the 
plaintiff having been adopted to her 
deceased husband Rudragauda, and stated 
that Ningavva herself had taken the plain¬ 
tiff in adoption with a view to continue her 
line and in order that she should attain 
salvation both in this world and the next. An 
adoption deed, however, is not necessary to 
prove an adoption. It may be satisfactorily 
proved by oral evidence. In this case the 
plaintiff had examined two witnesses who 
deposed to his adoption, and as the learned 
Judge has pointed out these witnesses were 
not cross-examined with regard to the 
factum of the adoption. The adoption, 
therefore, must be held to have been satis, 
factorily proved, and in view,of the deci¬ 
sions of the Privy Council in 60 I A 25^ 
and other cases there can now be no ques¬ 
tion with regard to the validity of the 
adoption. The plaintiff must therefore be 
held to have been validly adopted into the 
joint family of which defendant 1 was a 
coparcener. 
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An attepapt was mad© to show that the 
coparcenary had come to an end on the 
death of Dodviranagauda because on his 
death defendant 1 was the last surviving 
member of the coparcenary. This conten¬ 
tion is clearly unsustainable. The coparce¬ 
nary cannot be said to be extinct till the 
death of the last surviving coparcener. In 
the recent Full Bench decision of this 
Court in 39 Bom L B 382* it was held 
that where a coparcenary exists at the date 
of the adoption, the adopted son becomes 
a member of the coparcenary, and takes 
his share in the joint property accordingly, 
and that where the adoption takes place 
after the termination of the coparcenary by 
the death, actually or fictionally, of the 
last surviving coparcener, the adoption by 
a widow of a pre.deceased coparcener has 
not the effect of reviving the coparcenary, 
and does not divest the property from the 
heir of the last surviving coparcener (other 
than the widow) or those claiming through 
him or her. It is clear that so long as there 
is a single coparcener left, the coparcenary 
cannot be considered to be extinct. The 
Icoparcenary in this case was therefore in 
^existence at the date of the plaintiff’s 
adoption in August 1916, and the plaintiff 
having been validly adopted would be 
entitled to a share in the joint family 
property. 

It was contended on behalf of the appel¬ 
lant, however, that by reason of the deed 
of gift or renunciation executed by Dod¬ 
viranagauda there was a separation in 
interest between Dodviranagauda and defen. 
dant 1, and that the plaintiff conld there- 
fore have no claim to the share which 
Dodviranagauda renounced in favour of 
defendant 1, since according to the conten¬ 
tion that share became the separate pro. 
perty of Dodviranagauda and was gifted 
by him to defendant 1, nor could he claim 
any share in the property originally held 
by defendant 1 since that became defen. 
dant I’s separate property. Mayne in his 
Commentary on Hindu Law (Edn. 9, 
p. 502) in dealing with the right of* a 
coparcener to make a gift of his share says: 

The Bombay High Court, however, while favour, 
ing the righto of a purchaser for value, show no 
indulgence to a volunteer; they hold that an 
undivided coparcener cannot make a gift of his 
share, or dispose of it by will. In both points they 
agree with the High Court of Madras, no doubt on 
the ground that in the case of a gift there is no 

4. Balu Sakharam v. Lahoo. (1997) 24 A I B 
Bom 279 = 170 I 0 393=1 L R (1937) Bom 
508 = 39 Bom L R 382 (FB). 


A. I. B. 

equity upon which a decree for partition would 
depend. The High Court, however, put their deci¬ 
sion upon the simple ground that they were not 
disposed to carry the assignability of the share of 
a coparcener in undivided family property any 
further than they felt compelled to do by the prece¬ 
dents referred to, and by the traditions of the 
Supreme Court and Sudder Adawlut in the Bom¬ 
bay Presidency. No decision has as yet been given 
by the Privy Council as to the validity of a gift of 
his share by a coparcener, though the leaning of 
their Lordships' minds seems rather to be against 

it. 

In 19 Bom 803® ifc was held by this 
Court that "according to Hindu law, under 
ordinary circumstances a gift by a copar¬ 
cener of his undivided share in immovable 
property is invalid.” The same view was 
taken by the Allahabad High Court in 16 
All 369.^ It was held in that case that 

it is settled law so far as these Provinces are 
concerned, that in oases governed by the Mitak- 
shara law, one sharer has no authority without 
the consent of his cosharors to dispose of his undi. 
vided share, except for the benefit of the joint 
family. No exception has been made in this rule 
as far as we are aware in favour of persons who 
transfer their undivided shares to one of the mem* 
bers of the coparcenary body without the consent 
of the rest. If the alienation be regarded as a sur¬ 
render of the interest of the person making the 
alienation, it is a surrender to the whole of the 
coparcenary body and cannot enure to the peculiar 
benefit of one of them. 

Gour in his "Hindu Code,” Edn. 3, says 
thab a coparcener cannot surrender his 
right to any one or more of his coparceners 
as distinct from the whole coparcenary. 
The gift or renunciation by Dodvirana. 
gauda in favour of defendant 1 could there, 
fore at the most be treated as a renunciation 
by Dodviranagauda of his share in the! 
coparcenary in favour of the rest of the 
coparcenary represented in this case by 
defendant I, but it cannot be regarded asl 
changing the nature of the property so 
gifted or renounced in favour of defendant 1 
and converting it into separate property. 
There is nothing in the evidence to support 
the conteution of the appellant that the deed 
of renunciation by Dodviranagauda con- 
tained an implicit intention to separate. So 
far as the document itself is concerned, it 
bears ample and unmistakable evidence; 
that Dodviranagauda regarded himself as 
joint with defendant 1 and intended that 
the property gifted by him to defendant 1 
should continue to be joint family property.) 
At five different places in the gift.deed^ he 
refers to the fact that the family was joint. 

At one place he says:_ 

6 . Kalu V. Barsu, (1894) 19 Bom 803. . 

6 . Chandar Kiahore v. Hanpat Kiabore, (1894/ 

AU 369=1894 AWN 117. 


1939 


Sanveerangouda V. Basangouda (N. J. Wadia J.) Bombay 319 


Both youc adoptive father (Channappagaada) and 
my father, i. e. your genetive father Rudragauda 
died in union. Even myself and yourself have both 
been staying joint. 

Later on he says: ” Even now too, yon 
and 1 are living in union.” Again in a later 
paragraph he says: "In our family proper, 
ties described below, myself and yourself 
have each a half-share and they are joint.” 

After giving the reasons for the gift he says: 

I am folly confident that hereafter, you alone 
would look after me affectionately till I survive; 
you alone would be the direct heir to all the pro¬ 
perties mentioned below that are joint between 
yourself and myself. 

Finally, after referring to the properties 
gifted he says: 

The said properties are at present in your posses¬ 
sion as being joint and the said possession has been 
confirmed by (virtue of this) gift deed. 

The sentence last quoted seems to leave 
no room whatever for doubt that the 
property was joint between Dodvirana- 
gauda and defendant 1 at the date of 
the partition and was intended by Dodvi. 
ranagauda to remain joint. The fact that 
in the deed of gift Dodviranagauda provi. 
ded that as defendant 1 was to become 
the owner of all the property of their 
family, he should maintain Dodvirana- 
gauda’s step-mother Ningavva in a proper 
manner till her death, and provide for the 
marriage of Ningavva’s daughter Gangavva, 
shows again that the parties intended that 
the coparcenary was to continue and that 
defendant 1 was to be responsible as a 
member of the coparcenary for the main, 
tenance of Rudragauda’s widow and the 
marriage of her daughter. There is there, 
fore nothing in the deed which can give 
any support to the suggestion that the 
parties intended to separate. 

It may be mentioned here that in the 
written statement which was put in by 
defendant 1 in an earlier Suit No. 458 of 
1919, hied on behalf of the present plaintiff 
for partition, the defendant nowhere alleged 
that there had been a partition or sepa- 
ration in interest between him and Dodvi¬ 
ranagauda. It was argued however that 
even though the deed of gift itself might 
not ^ contain any reference to a separation 
in interest, such a separation must be 
inferred from the very fact of renunciation 
by Dodviranagauda of his share in favour 
of defendant 1. In support of this conten. 
tion reliance was placed on the decision in 
Mad 406.^ That was a case of a joint 

Hindu family consisting of four brothers_ 

A, B, C, D—of whom A and JB obtained 

7. Peddayya v, Ramalingam, (1888) 11 Mad 406. 


their shares by a partition suit. In the plaint 
they stated that they relinquished their 
shares of the moveable property in favour 
of C, In a suit by C against D to recover 
his share C claimed three-fourths of the 
moveable property. D contended that the 
release by A and B in favour of C could 
not, according to Uindu law, add to the 
share of C as a coparcener. It was held by 
the High Court that C was entitled to the 
share claimed. The case however is clearly 
distinguishable on the facts, since there was 
undoubtedly a separation in interest between 
the two relinquishing members of the co- 
parcenary, A and B. The very fact that 
they had filed a suit for partition was a 
clear indication that there was a separation 
in interest between them and the other 
coparceners, and on those facts the Court 
was justified in holding as it did, that their 
act could be regarded as a severance of their 
interest coupled with a direction to make 
over their shares to the respondent when he 
should separate. Mr. Coyajee for the appel. 
lant relied on the following remarks made 
in the judgment (page 407): 

According to the Smritis .... the renunciation 
operates as alienation of one coparcener's interest 
in favour of the others. If he can alienate in 
favour of the other coparceners as a body, there is 
no reason why he should not do so in favour of 
one of them, who alone may need such help. 

These remarks however must be taken in 
conjunction with the facts of that particular 
case; and from the observations which fol¬ 
low the passage relied on by Mr. Coyajee, 
it is clear that the conclusion of the Court 
was based on the fact that there had been 
a clear declaration of an intention to sepa- 
rate, and it was on this account that they 
regarded the act of relinquishing as a sever¬ 
ance of the interests of the relinquishing 
coparceners coupled with a direction to 
make over their shares to the respondent 
when he should separate. There is nothing 
in the case which can support the appel- 
lant’s contention. A reference was also made 
to a decision of the Privy Council in 111 A 
164.® In my opinion, the facts of that case 
again are clearly distinguishable from the 
facts of the present case. In that case a 
Hindu governed by the Mitakshara law 
executed a deed of gift of his ancestral 
immovable estate (the family being joint) 
in favour of the children of U, his only son, 
who consented thereto, the deed being fol¬ 
lowed by mutation of names in favour of 
the only one of such children then born, 

6 . Rai Bishen Chand v. Mt.Asmaida Eoer, (1888) 

6 All 660=11 I A 164=4 8ar 612 (P C). 
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Tinder the guardianship of his mother, 
the grandfather and the grandchild die^ 
Tn a suit by a judgment-creditor of u 
against the mother and heiress of the donee 
to avoid the gift deed and to make the land 
comprised therein available to answer U s 
debts, it was held that the deed having 
been made on good consideration and in 
good faith was valid, whether or not U s 
creditors were unpaid. In that case the 
High Court had taken the view that the 
transaction might in some sense be con- 
aidered as a partition, Udey Narain, the 
son, being regarded as having received the 
value of his share, and as having been in 
effect bought out of the ancestral property. 
Their Lordships of the Privy ^onncil 

thought that the transaction^ could ^ not 
strictly be regarded as a partition, since, 
according to the Mitakshara, there can 
be no partition directly between 
father and grandson while the father is 
alive They regarded it as a family arrange- 
menfc, partaking so far of the nature of a 
partition that TJdey Narain the son. 
received a portion and .was thenceforth 
totally excluded, and quoad ultra Mata 
Dval (his father) surrendered his interest 
to hU grandson, who on a complete parti¬ 
tion among the whole family would be 
entitled to one-fourth. The transaction m 
that case was therefore one m which both 
the grandfather and the son renounced 
theii>interest in the joint family property 
in favour of the grandson or g/andsons. the 
grandfather by the deed of gift and the son 
by the consent which he gave to that deed. 
There is nothing in that case which would 
support the contention of the appellant 
that because of the gift or renunciation 
Hihe nature of the property gifted to the 
grandson was changed and it ceased to be 
Lp rcenary property. The effect of a 
renunciation of his share of the coparcenary 
property by one coparcener was 

by the Privy Council in 63 I A 397. It 

-was held in that case that 

u u u A. settled rule that when the 

meSrs ol a Hindu family hold 
in defined shares they cannot be held to ^ joint 
in estate, no definement of shares need take place 
when a separating member does not receive any 
share in the estate but renounces his interest m 
the estate. His renunciation merely extinguishes 
his interest in the estate, but does not aflect the 
status of the remaining members quoad the 
family property, and they continue coparceners as 
before. The only efiect of renunci ation is to reduce 

9 . Venkatapathi Baju v. Venkatanarasimha 
Raiu, (1936) 23 A I R P 0 264 = 164 I C 1= 
63 I A 897=1 L R (1987) Mad 1 (P 0). 


the number of persons to whom shares would be 
allotted if and when a division of the estate takes 

place. 

There is therefore in the case before us, 
no express or implied intention to separate 
evidenced by the deed of gift itself; nor is 
there any authority for the contention 
urged on behalf of the appellant that such 
an intention must be inferred from the 
very fact of renunciation. The only efiect 
of Dodviranagauda's renunciation in lavour 
of defendant 1 was that he went out of the 
coparcenary and his interest in it was extin 
gnished ; bub the property remained copar 
cenary property and defendant 1 remained 
a member of the coparcenary. There was 
therefore a coparcenary in existence at the 
time when the plaintiff was adopted in 
August 1916, and the whole property of 
the family, both that which Bodviran^ 
ganda had renounced and that wbion 
defendant 1 had held before the deed Of 
renunciation, continued to be coparcenary 
property. The plaintiff is therefore clearly 
entitled to a half share in that property. 
The decree made by the trial Judge in 
favour of the plaintiff as regards a half 
share in the property must therefore be 
conBrmed. 

It was contended that the order made 
with regard to mesne profits is erroneous 
and that mesne profits could not be claim¬ 
ed in a partition suit. It is true that ordi¬ 
narily mesne profits cannot be awarded in 
a partition suit, but they can be awarded 
where it is shown that the plaintiff has been 
kept out of enjoyment of the coparcenary 
property and it was admitted in this case by 
defendant 1 that the plaintiff never lived 
with him and that he did nob admit the| 
plaintiff’s adoption. The plaintiff was 
therefore entitled to recover mesne profits 
from the year 1918 as ordered by the trial 
Court. The defendant has stated, and the 
statement has not been challenged in the 
cross-examination, that the plaintiff s adop¬ 
tive mother Ningavva lived with the 
dant and was maintained by him and that 
the marriage of Ningavva’s danghtw was 
performed by him. If the plaintiff a 
pressed the suit for partition which 0 
brought in 1919 and had obtained a decree 

the burden of maintaining 
of getting her daughter married would Have 
been on him. Since this burden dis¬ 
charged by defendant 1 it 
should be allowed to deduct from the m^n 
profits which will be found to be P®y - 
by him the amounts which may be prov 
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to have been expended by him for the 
maintenance oC Ningavva and the marriage 
of her daughter. He should be given credit 
for these amounts when calculating the 
mesne profits to be awarded to the plaintiff. 

It was finally contended that the learned 
Judge was wrong in directing that in mak. 
ing the partition the properties alienated 
to defendants 2 to 6 should be allotted to 
the share of defendant X. According to the 
allegations made by defendants 3 and 6 
the three properties alienated to them, 
Survey Nos. 452/2,453 and 448, were alie¬ 
nated not by defendant 1 but by the plain, 
tiff’s adoptive father Budragauda. There 
was therefore no reason why these proper, 
ties should all be allotted to the share of 
defendant 1. The learned Judge states in 
his judgment that all the alienations are 
subsequent to the date of the plaintiff's 
adoption. That finding appears to be wrong, 
but since the alienees, defendants 2 to 6, 
have not been made parties to this appeal 
and any alteration in the order made might 
affect defendants 3 and 6 prejudicially, we 
see no reason for interfering with the order 
made by the learned Judge. The appeal 
fails and is dismissed with costs. The decree 
•of the trial Court will be amended by 
adding a direction that in calculating the 
mesne profits defendant 1 should be given 
credit for any amounts proved to have 
been spent by him in maintaining Ningavva 
and in performing the marriage of her 
daughter. The rest of the decree is 
•confirmed. 

Norman J.—One probable result of the 
Privy Council decision in 60 I A 25^ will 
be an increase in the practice of adoption 
among widows of coparceners. As the pre¬ 
sent case deals with the rights of eons so 
adopted and our decision may be of some 
importance. I wish to express my own view 
on that point very briefly. It is obvious 
that if one coparcener can transfer his 
interest to another to the prejudice of a 
son subsequently adopted, the privilege 
secured to widows by the Privy Coun¬ 
cil decision referred to may be seriously 
affected. Two arguments were particularly 
pressed by Mr. Coyajee. The first is that 
the deed of gift operated as a severance of 
interest and the property so transferred 
was not a divided share. On that point 
X have nothing to add to the remarks of 
my learned brother. 

The second argument is that a coparcener 
can make a gift of bis undivided share with 
the consent of other coparceners, that San. 

1989 B/il & 42 


naviranagauda was the only other copur. 
cener, and that by accepting the gift be 
showed his consent. I do not however find 
any binding authority in favour of the first 
part of this argument. (1872) I A Sup 
Vol 47^*^ expressly laid down the law for 
Bengal only. 11 I A 164^ has been fully 
dealt with by my learned brother. That 
was not a case of simple gift but a case of 
family arrangement analogous to partition. 
In 16 All 369® it was held that a coparcener 
could nob make a gift of his share to another 
coparcener without the consent of the re¬ 
maining coparceners, but the opposite pro. 
position, viz. that he can make a gift 
without their consent was neither relevant 
nor affirmed. In 19 Bom 803® it was held 
that a gift by a coparcener of an undivided 
share was not valid. I must concede how. 
ever that in that case there was no question 
of consent as there was a minor coparcener 
who bad not consented. 

Further, if Mr. Coyajee is right and an 
undivided share can be transferred with 
the consent of the other coparceners, the 
rule must be founded on the doctrine of 
estoppel. But this doctrine cannot be applied 
to persons who become members of the 
coparcenary after the date of gift except 
on the theory of representation. And this 
theory I am not willing to apply when the 
sole representative of the coparcenary is 
the beneficiary under the gift himself. The 
matter can also be looked at in another 
way. The validity of a gift as against a 
coparcener coming in afterwards can only 
be supported on the assumption that the 
donor’s share ceases by reason of the gift 
to be coparcenary property and becomes 
self-acquired property in the hands of the 
donee. But I do not think that coparcenary 
property can thus change its character 
except on partition, and if it can so change 
its character and if it was intended that 
the defendant should take the sole title to 
the property gifted to the exclusion of any 
subsequently adopted coparcener, then I 
think such an intention ought to have been 
clearly expressed in the instrument of gift. 
There is however nothing in the instrument 
of gift to suggest such an intention and it 
is extremely improbable that Bodvirana. 
gauda, when be made it, ever contemplated 
an addition to the coparcenary by adoption. 
In fact as the law in Bombay was then 

10. JuttendcomobuQ Tagoie v. Gacendromobun 
Tagore, (1872) I A Sup Vol 47 = 9 Beng L B 
377=18 W R 369=2 Buther 692 = 8 Sat 82 
(P 0). 
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understood such an addition ^ould have 
been impossible except ^vith the defen¬ 
dant's consent. The gift therefore must be 
regarded as made to defendant in his capa¬ 
city of a sole surviving coparcener, a pre- 
sumption which is borne out by the refer¬ 
ences to their jointness in the deed of gift 
itself. It follows from this that Dodvirana- 
gauda'a share in the hands of the defendant 
is still coparcenary property and that any 
person subsequently becoming a coparcener 
is entitled to his share thereof on partition. 
On all other points I have nothing to add 
to the remarks of my learned brother with 

whose order I concur. 

D Si/r.k« Appeals dismtssBd* 
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Beaumont C. J. and B. J.Wadia J. 

Bai Shevantibai - 

V. 

Janardan B. Warick and others — 

Defendants — Eespondents. 

"‘to J.;?. B.X 1..I .> IBS’. W- »“> 

September 1938. 

144 —DUlinction between (Vqx I^ixgnekar JJ 
^ A la 149 aoDlies in cases where a plaintiS 

sues to recoct posBession on the allegation that 

Le was possession and that bis prior possession 
is lost by dispossession or discontinuance. The 
lole question under that Article is, has tbe plain- 
tifi alleged that he was in possession and “e 

has been dispossessed, whereas the sole question 

144 is. is the plaintifi owner of the 
nirtt n queSon ? In other words, has the 
Slafntifl se^ up his title to the property, leaving it 
^pen to defendant to say that although the 

plaintifi is the owner, the *ArrT4''9 

slon which is adverse to him. Under Art. 143 

there must be an allegation of prior possession and 

subsequent dispossession or discontinuance, and it 

is for the plaintifi to prove that such dispossession 

or discontinuance has 

period of limitation provided in that Article. It 
does not matter whether he is dispossessed by the 
defendant or anyone else, for, Art. 142 does not 
mention the word ‘defendant’ as Art. 144 does. If 
it is the plaintifi’s case that he was in possesslon of 
certain property but that possession is lost by dis¬ 
possession or discontinuance then if the disposses¬ 
sion or discontinuance took place more than 13 
years prior to the suit, the suit would be barred. 
All that is necessary is the actual possession of a 
stranger beyond the minimum period of 12 years i 
A I B 1938 Bom 210, Bel. on. [P 329 C 1. 2] 
(b) Advene PoiseMion — Meaning of fPer 

Bangnekar J ,) 

By adverse possession is meant possession by a 
person holding the land, on his own behalf, or 
some person other than the true owner, the true 
owner having a right to immediate possession : 
4 Cal 327, Bel, on. [P 330 C 1] 


(c) Hindu Law—Joint family — Alienation- 
On partition alienee gels alienor’s share as on 
date of alienation ('Pet Bangnekar J.) 

It is settled law in Bombay that the share to 
which an alienee is entitled on partition is the 
share to which the alienor was entitled at the date 
of the alienation, and not at the date when the 
alienee seeks to reduce his interest into possession- 
35 Mad 47 (F B) andAIB 1916 Bom ISO, Bel, 

on. }:f ^ ^ 

sji (d) Hindu Low— Alienation — Coparcener 

—Purchaser from, bos no right of 
either exclusive or joint-His only right is to 
sue for parlition-He is not tenant-in-corntnon 
with other members - Possession ** 

not adverse to him fPer Beaumont C. J. ana 

B. J. Wadia J.) m j 

A purchaser from a member of a joint Hin^ 
family does not acquire a right k® 
himself a member of the joint family in place of 
the vendor, or a right to have joint possession of 
the family property in place of ^le vendor, nor, 
of course, does he acquire any right to 
of any specific part of the property, that being a 
rieht^ which the vendor himself did not possess. 
The only right which the purchaser has in such a 
case is a right to sue for partition and procure to 
be allotted to himself the share which would have 
gone to his vendor : Case 333 ^ 

As such purchaser is not entitled to joint pos¬ 
session of the family property, he cannot rely on 
the ordinary rule that the possession of one co-ten¬ 
ant is the possession of all and hence the posses¬ 
sion of the other co-owners cannot help him. 
Secondly, the possession of other parties cannot be 
adverse to the purchaser because adverse posses¬ 
sion denotes exclusion of somebody entitled to 
possession, and if the purchaser la not entitled to 
possession he cannot be excluded. [P 333 C 1] 

(e) Limitation Act (1908), Arts. 144, 142 
and 120—Some coparceners mortgaging their 
share—One of them selling his share to mort- 
— Suit by mortgagee’s successor-in-title 
for partition and allotment of share and for 
enforcement of mortgage—On facts. Arts. 142 
and 144 held did not apply—Suit held barred 
under Art. 120 (Per Beaumont C. J. and 
B, J. Wadia J.) 

Two out of three undivided members of a joint 
Hindu family mortgaged their share in the joint 
property in 1879. In 1862 one of them sold his 
share to the mortgagee. The vendor coparcener 
died in 1896 and the other mortgagor in 1898, 
both without leaving any male issue. In 1997 the 
Buccessor-in-title of the mortgagee filed a suit iot 
partition of the joint family property and to have 
allotted to him a share purchased by the mort¬ 
gagee from one of the coparceners and also sought 
to enforce the mortgage : 

Held that neither Art. 144 nor Art.142 applM- 
The only Article applicable was Art. 120 and the 
suit was therefore barred by limitation : 1^ 

680, Dieting. [P 333 C 2; P 334 C 3 ; P 335 C IJ 

(f) Mortgage—Suit on—Costs—Costs proper^ 
incurred in enforcing mortgage — When cos ta 
cannot be said to have been properljMncurrt® 
stated fPer Beaumont C, J . and B.J, Wad%a J,/ 

A mortgagee is entitled by contract to all 
costs and that includes costs properly . 

enforcing the mortgage. But where a mot g^ 
has never been acted upon since executed ana 
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mortgagee when asked before the suit to produce 
the mortgage deed and to state what amount is 
due under it, refuses to assist in any way and files 
suit which results only in payment of very muoh 
less than what is claimed, it cannot be said that 
the costs in such suit are properly incurred by the 
mortgagee. [P 333 0 S] 

B. A. Deaai and Sir Jamshedji Kanga — 

for Appellant. 
N. P. Engineer and S. A. Tendnlkar, Par. 
shottam Trionmdas and M. V. Desai 
—for Respondents 1 to 7, and 8 and 
9 respectively. 

Judgment in Suit No. 1243 of 1937. 
Rangnekar J« —(After stating the facts 
of the case and the contentions of the par. 
ties, his Lordship proceeded.) It is clear 
that on the pleadings the material questions 
which arise are: first, what amount is due 
to the plaintiff under the mortgage of 1879; 
secondly, whether the suit is barred either 
under Art. 142 or under Art. 144, Limita. 
tion Act, 1908; and, thirdly, whether the 
plaintiffs to the counterclaim are entitled 
to their counterclaim. The plaintiff has 
led no oral evidence, nor has she gone into 
the box, and I think it is open to me to 
draw the strongest inference against her 
from that fact. On behalf of the plaintiff, 
the mortgage, the sale deed, the alleged 
rent note and one or two documents have 
been put in. The defendants, on the other 
hand, have examined defendant 1 and a 
witness, who actually was living in the pro. 
perty from 1901 to 1927 or 1928. On the 
first question as to the amount due to the 
plaintiff, there is no dispute left between 
the parties, as it is admitted by the plain, 
tiff that the amount, which is brought into 
Court, is the correct amount due under the 
mortgage. 

The main question is, whether the suit is 
barred under the law of limitation. The 
plaintiff’s contention is that the case, if at 
all, would be governed by Art. 144; so that 
the burden of establishing adverse posses, 
sion would be on the defendants. This is 
not disputed on behalf of the defendants, 
but it is contended on their behalf that 
before they can be called upon to establish 
their adverse possession against the plain, 
tiff, the plaintiff’s suit is barred on the 
allegations made in the plaint itself under 
Art. 142, and that the plaintiff on these 
allegations must first prove that she was in 
possession and has been dispossessed or 
has discontinued her possession within 12 
years of the institution of the suit. In 
answer to the latter contention, it is argued 
on behalf of the plaintiff that Balkrishna 


Bapuji, by reason of the sale in his favour 
in 1882, became a tenant-in.common with 
the other members of the joint family, and 
therefore it is not necessary for the plain, 
tiff to prove that she or her predecessor.in. 
title was in possession and dispossessed 
within 12 years of the suit, but that the 
defendants must prove ouster within the 
meaning of Art. 144. The case therefore 
has to bo considered from two points of 
view : first, whether an alienee from a 
Hindu coparcener becomes automatically, 
as the result of the alienation in his favour, 
a tenant.in.common with the rest of the 
joint family. If that contention is correct, 
then it is clear that no bar under Art. 142 
would arise. But if that contention is not 
correct, then it is not disputed that the 
burden of proving possession and disposses. 
sion within 12 years, having regard to the 
allegations made in the plaint, must rest 
upon the plaintiff. I shall first direct 
myself to that question. 

Now, it cannot be disputed that aliena. 
tion by a member of a joint family or a 
coparcener was not known to Hindu law. 
The theory of the Mitakshara is clearly 
against such a right in any individual 
coparcener of a joint and undivided Hindu 
family, except perhaps in the case of a 
Hindu father or a Hindu manager. The 
restriction upon the power of an individual 
member of a joint family to alienate bis 
right, title and interest in the joint family 
property, or his undivided share in the 
joint family property, was relaxed in course 
of time, first in favour of execution credi¬ 
tors. The earlier cases in Bombay—and 
I shall confine myself as far as possible to 
the law as obtains in this Presidency— 
appear to be opposed to the right of alien¬ 
ation by a coparcener, and it was actually 
laid down in (1839) Bom Sel Rep 243^ and 
in (1849) S D A C 93^ that a sale or mort. 
gage by one of two undivided brothers was 
invalid, even for his own share of the 
undivided property. The right however 
gradually came to be recognized, presum. 
ably for the purpose of protecting the credi. 
tors of the joint family, and in particular 
execution creditors and purchasers at 
court-sales. The whole of the previous 
case-law was examined by Westropp C. J. 
in 1873 ; and the learned Chief Justice, 
whilst admitting that th e strict law of the 

1. Ballojee Bapoojee Hnrbareh v. Yenkapa 

Newada, (1689) Bom Sel Rep 248. 

2. Bajee Sudshet v. Pandooruzig Bamchandur, 

(1849) B D A C 93. 
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Mitakshara was in accordance ■with the law 
laid down in Bengal, stated that the oppo¬ 
site practice had prevailed in Western 
India. He therefore held that he was com¬ 
pelled to depart from the law laid down in 
Bengal in so far as it denied the right of a 
Hindu coparcener for valuable considera¬ 
tion to sell, incumber, or otherwise alienate 
his shar 0 in tho undivid 0 d family proporty. 
see 10 B H C R 139.^ 

The next question which confronted the 
Courts was as to how the right in favour of 
an alienee from an individual member of a 
joint and undivided Hindu family was to 
be enforced or given effect to. Now, under 
the Mitakshara law, no individual member 
of a joint family has a right to say that any 
specific portion of the property is exclu- 
sively his own, and it was held by the 
Courts therefore that the purchaser at a 
court.sale was not entitled to claim to be 
put in possession of any definite piece of pro- 
party sold to him. This was laid down so far 
back as in 22 WB 214‘ and 2 Bom 676. It 
13 not necessary to refer to the course taken 
by the Courts since then for the purpose of 

:°aull m^ember of a Joint 

of the alienee, but since l&lo it may ne 

taken that the view of the Courts in this 

Presidency was that the 0°^^ 

■which the Court could enforce the right of 
the purchaser was by a decree for partition 
and account. But in actually effecting parti- 
tion the Courts on equitable considerations 
adjusted the rights of the dividing mem- 
hers, including the stranger purchaser m 
such a manner as to. as far as possible allot 
to the stranger purchaser the identical pro¬ 
perty sold to him. or, if that was not pos- 
Bible, as mnch of that property as fell to 
the share of his vendor, and failing that, 
property of an equivalent value out of the 
properties coming to the share of the vendor 
and this principle of equity was for the first 
time given effect to in t^ewell^nowo cases 
in 11 B H 0 R 72® and 11 B H C R 76. 

Now, it is well established in this Court 
that a purchaser of the undivided share of 
a Hindu co parcener is not entitled to pos- 

3 Vasudev Bhatt v. Venkatesh Saubhav, (1873) 

10 B H 0 R139 T, j u 

4. Kalee Pudo Banerjee v. Ohoitun Pandah, 

(1874) 22 W R 214. 

6. Kallapa v. Venkatesh Vinayak, (1878) 2 Bom 

676. , „ , . . 

6. Pandurang Anandrav v. Bhaskar Sadashiv, 

(1874) 11 B H C B 72. 

7. Udaram Sitaram v. Ranu Panduji, (1875) 11 

B H C R 76. 
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session and cannot obtain possession of any 
specific property, or, even the portion repre- 
senting the undivided share of his vendor m 
any specific property. Nor is he entitled to 
joint possession with the other coparceners, 
but his only remedy is to sue for a general 
partition. On the other hand, it is equally 
well esbabUshed that if the alienee has gone 
into possession of any specific proper y 
belonging to the joint family as the result 
of the court sale in his favour, the other 
members of the family are entitled, if they 
so choose, to be put into joint possession 
without being driven to a suit for partition. 
In 1875 however a question arose whether 
that was the only remedy left to the non- 

alienating members of the fami y as against 
the stranger purchaser, and in 1^ ^ Ju- ^ " 
138® it was held by West J. that a pur¬ 
chaser of the right, title and interest of a 
member of a joint family cannot be ejected 
from any specific property in his possession 
or of which he has obtained possesion. 
The judgment is very short. The suit was 
instituted by Mahabalaya and his brother 
Ramaya to set aside the sale of certain 
immovable property made in execution of a 
decree obtained by defendant 3 against 
defendant 1, who was the plaintiff's cousin 
and joint with them, and to recover posses, 
sion of a moiety of the property from the 
execution purchaser, who was defendant 2. 
The lower Courts dismissed the plaintiffs’ 
suit holding that the sale was a proper sale 
and made for a debt which was binding on 
the joint family. West J. observed that 
defendant 3, who was the decree-holder, 
took only the interest of his debtor, and 
what that interest was and how the trans¬ 
action could be made good, if at all, for the 
benefit of the purchaser of a coparcener’s 
interest in a particular piece of land form- 
ing but a part of the common property, 
would have to be disposed of, if he were 
seeking possession, according to the prin¬ 
ciples laid down in 11 B H C R 72.® Then 
the learned Judge pointed out that the pM- 
chaser had got into possession, and that he 
was holding it with an accompanying right 
as the judgment-debtor, Timaya, could have 
transferred to him. Then follow the follow¬ 
ing observations (page 140) : 

He is in, therefore, as a tenant* in*common 
Timaya’s coparceners, the 

entitled to possession in common with toe P 
chaser, and if this is refused, they 
their right by a suit for a share of the enjo^ens 
or for a deflniti on in specie of the portions ^ _ 

8. Mahabalaya v. Timaya, (1876) 12 B H 0 B 
188. 
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each party is to have for the future a sole interest; 
but they are not entitled to eject the purchaser 
wholly from a defined moiety of the land. It may 
turn out on inquiry that, on an equitable adjust- 
ment of the several rights of the members of the 
joint family and on a marshalling of the elements 
of its estate, so as to give effect, so far as may be, 
to the execution sale of land as included in Tim- 
aya's share, the whole of the land in dispute or 
more than a moiety of it may be left in the hands 
of the defendants. In the meantime, we cannot 
say that the plaintiffs are entitled to separate 
exclusive possession of any particular portion. 

This case was followed in 1 Bom 95,^ 2 
Bom 676^ and 10 Bom 363,and since 
then it seems to have been assumed that an 
alienee of the right, title and interest of an 
individual coparcener is a tenant-in.com. 
moh with the rest of the family. Two years 
after this, the case in 3 Cal 198^^ was 
decided by their Lordships of the Privy 
Council, and the decision in that case was 
followed, first, in 5 Cal 148.^^ and again in 
10 Cal 626.*® In 3 Cal 198“ and in the 
later case in 10 Cal 626,*® their Lordships 
of the Privy Council laid down the form of 
the decree which is to be made in such 
cases. In the first case their Lordships 
passed a decree directing the purchaser to 
deliver possession of the whole property to 
the sons and declaring that the purchaser 
had acquired the interest of the father and 
was entitled to take proceedings to have 
that interest ascertained by partition. The 
same decree was made in 10 Cal 626.*® In 
5 Cal 148*® the facts were that a Hindu 
father had mortgaged certain property and 
the mortgagee had obtained a decree for the 
sale of the property. The property was put 
up for sale and purchased by a stranger. 
The objection raised by the sons was over, 
ruled, and the sons therefore brought a 
substantive suit. It appears that in this case 
the purchaser had not entered into posses¬ 
sion of the property as in 3 Cal 198** and 
10 Cal 626.*® It was found that the debt 
incurred by the father was for immoral 
purposes. The Privy Council held that the 
proper decree to bo passed was an order 
declaring that the purchaser acquired the 
undivided interest of the father in the pro, 
party with such power of ascerta ining the 

9. Babaji Lakahman v. Vasudev Vlnayak, (18T6) 
1 Bom 96* 


10. Patil Harl Premji v. Hakamohaud. (188i) 
Bom 863. 

11. I^ndyal Lai v. Jugdeep Narain Sin 

(1877.78) 8 Cal 198=4 I A 247=8 Sat 780 
8 Suther 468 (P 0). 

12. Suraj Bunsi Koer v. Sheo Persad Sinch, (18 

Id « 148=61 A 88=4 Sari (P 0). 

■“* Sahu V. Ruder Perkash Misi 

(1884) 10 Cal 626=111 A 26=4 Sar 510(P 


extent of that interest by means of a 
partition as the judgment-debtor himself 
possessed before the sale and an order con¬ 
firming the possession of the sons subject 
to such proceedings to enforce his right as 
the purchaser might take. All these cases 
were no doubt in Bengal, but they were 
under the Mitakshara law. 

The Madras High Court has understood 
these Privy Council decisions as laying 
down broadly that the purchaser in pos¬ 
session is liable to be ejected at the instance 
of the non-alienating coparceners and that 
such a purchaser does not become a tenant- 
in.common with the other members: see 39 
Mad 265,*^ In 41 Bom 347*® the suit was 
instituted by certain coparceners to set 
aside a sale of a specific property made by 
defendant 2 in favour of defendant 1, and 
the main question which arose was: what 
was the interest in the property which 
passed to the purchaser ? The learned Judges, 
dissenting from 21 Bom 797,*® held that an 
alienee acquires the fraction of the share to 
which the alienor was entitled at the date 
of the alienation, that that share is not 
liable to be either increased or decreased 
by the death of the other coparceners even 
if he stands by and does not insist on parti¬ 
tion, and their Lordships passed a partition 
decree on that footing. Heaton J. observed 
as follows (page 356). 

I agree that by the sale defendant 2 acquired a 
share of one-balf, not of one-third only in the land 
sold. But he acquired a right to partition, not a 
right to possession prior to partition. As their 
Lordships of the Privy Council stated in 11 I A 
261^ at p. 30: ‘According to the judgment of their 
Lordships in 4 I A 247*^ the decree which ought 
properly to have been made would have been that 
the plaintiff. .... should recover possession of the 
whole of the property, with a declaration that the 
appellant, as purchaser at the execution sale, had 
acquired tho share and interest of Shib Perkash 
Misser, and was entitled to take proceedings to 
have it ascertained by partition’. 

In 43 Bom 17*® the facts were as follows: 
Defendant 5 and the plaintifi^, his minor son, 
constituted an undivided Hindu family. 
Defendants 6 and 7 obtained a money decree 
against defendant 6, and in execution of tho 

14. Maharaja of Bobbili v. Venkataramanjulu 
Naidu, (1916) 2 A I R Mad 463=26 I C 685= 
89 Mad 265=27 M L J 409. 

16. Naro Oopal v. Paragauda, (1916) 3 A I R Bom 
180=89 I O 23=41 Bom 347 = 19 Bom L R 
69. 

16. Gurlingapa v. Nandapa, (1897) 21 Bom 797. 

17. Baboo Hutdey Narain Sahu v. Pandit Baboo 
Rooder Perkash Misser, (1864) 10 Cal 626=11 
I A 26=4 Bar 610 (P C). 

18. Hanmandas Ramdayal v. Valabhdas, (1918) 6 
AIR Bom 101 = 46 I C 133 = 20 Bom L B 
472=43 Bom 17. 
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decree, defendants 1 to 4 became purchasers 
at the court sale of two of the properties 
belonging to the joint family. The plaintiff, 
thereupon, brought a suit against his father 
(defendant 5) and the decree-holders as 
well as against the auction-purchasers for 
a declaration that the plaintiff’s half share 
in the two properties did not pass to the 
auction-purchasers and for possession of his 
half share on equitable partition. The lower 
Court decreed the plaintiff’s claim. On 
appeal to the High Court it was contended 
(l) that the son’s interest in the property 
did pass at the court sals, and (2) that 
the suit for a partial partition of the family 
properties was bad. The following observa¬ 
tions made by Batchelor J. at pages 24-25 
are pertinent : 

On tho whole, therefore, it was contended that 
this suit could not succeed, and that the Court 
should direct the plaintiS, if so advised, to amend 
his plaint so as to convert the suit into one for 
general partition, so that on such general partition 
if made, the equities between the parties might be 
adjusted in the manner which I have indicated. It 
is unnecessary, however, to consider what the 
Court’s view would be upon this argument if the 
point were res integra, open to determination now 
without reference to pronouncements by a higher 
Court and with reference only to the decisions of 
Sir Michael Westropp and Sir Raymond West. 
Those decisions were delivered in 1875»and in 18”^ 
in 3 Cal their Lordships of the Privy Council 
bave.I think, indicated their preference for another 
course of procedure in such litigation. In consider- 
ingthis decision of the Privy Council’s in contrast 
with the judgments of Sir Raymond West and bit 
MichaelWestropp. it is. I think.of some materiality 
to point out that in the Bombay suits the plain- 
tiS was not the coparcener but the purchaser, 
whereas before the Privy Council the converse was 
the case. In 3 Cal 19811 their Lordships at the 
end of their judgment say that they are of opinion 
that they ought not to interfere with the decree 
under appeal so far as it directs the possession of 
the property, all of which appears to have been 
hnally and properly found to be joint family pro¬ 
perty, to be restored to the respondent (that is, 
the plaintiff, the son of the judgment-debtor). But 
they think that the decree should be varied by 
adding a declaration that the appellant, as pur- 
chaser at the execution sale, has acquired the 
share and interest of Toofani Singh in that property 
and is entitled to take suoh proceedings as he shall 
be advised to have that share and interest ascer¬ 
tained by partition. 

Kemp J. observed as follows (page 27): 

Now an auction-purchaser of the share of a 
coparcener sold in execution of a decree against 
the coparcener, in order to separate the share of 
the coparcener from the joint family property, 
must bring a suit for partition. 

The question which I am considering, 
directly arose in 43 Bom 472'® and it was 

19. Pandu Vithoji v. Goma Ramji. (1919) 6 A I R 
Bom 84=60 I C 765=43 Bom 472 = 21 Bom 
LR 213. 


held there by Heatson and Hayward JJ. 
relying on the decision in 3 Cal 198" and 
10 Cal 626'^ that joint possession cannot be 
given in such a case to the purchaser, but 
merely a declaration that he has acquired 
the interest of the vendor, whatever that 
may be, in the particular property, and a 
direction that he be left to recover that 
interest by separate suit for partition in 
which all necessary parties and properties 
should be joined. The plaintiffs’ case in the 
suit, which gave rise to the appeal, was 
that they obtained possession of the fields 
which they thought they had bought and 
they were afterwards dispossessed, and so 
they brought the suit against the non¬ 
alienating member of the family and an¬ 
other person to recover possession. The lower 
Courts passed a decree for joint possession 
as to which Heaton J. observed as follows 
(page 475): 

To me personally, it is an extraordinary thing 
that any stranger should ever be placed in joint 
possession of joint Hindu family property, sharing 
the possession with the coparceners in the joint 
family. If one stranger can be so put in possession 
then another can. You may have a Mabomedan, a 
Farsi or a European put into joint possession with 
the members of a Hindu family of their joint 
family property. So great an anomaly or as I 
should say, absurdity, as this is not supported by 
the highest authority. The matter was dealt with 
by the Privy Council In 3 Cal 19811 and their deci¬ 
sion was afterwards followed in 10 Cal 626.1^ I 
think myself I cannot do better than follow the 
very words used in framing the decree of the Privy 
Council. The plaintiff obviously cannot obtain full 
possession of the property which is what he sues 
for, for he is not entitled to such possession. Ha 
ought not to be allowed to have joint possession 
for, that, as I have explained, is contrary to reason 
and authority. The most that he can get is a 
declaration. We made the declaration in this form. 
The respondents, as purchasers at the sale by 
Vitho, have acquired the share and interest of the 
said Vithu in the property sold and are entitled to 
take such proceedings as they may be advised, to 
have that share and interest ascertained by parti* 
tion. Claim to recover possession is dismissed. Both 
parties should bear their own costs throughout. 

As pointed out in Mayne’a Hindu BaW 
(9bh Edn.) at p. 496, f. n. (l), the case in 43 
Bom 472'® is inconsistent with the oases in 
12 B H 0 R 138.® 1 Bom 95.® 2 Bom 676® 
and 10 Bom 363,'® and there can be no 
doubt that that is so. The same question 
arose in 50 Bom 204^® in which the three 
Privy Council cases, to which I have refer¬ 
red, as well as 41 Bom 347'® and 43 Bom 
17'® were discussed. The leading judgment 
was delivered by Fawcett J. who held 

20. Bhau V. Budha Manko. (1926) 13 A I B Bo® 
399=96 I G 166=28 Bom L R 766=60 Bom 
204. 
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that if a purchaser was already in posses, 
sion and a suit for recovery of possession 
was brought by an excluded coparcener, 
the purchaser need nob necessarily be eject, 
ed but the Court has discretion to declare 
him entitled to hold (pending a partition) 
as a tenant.in.common with the other copar. 
ceners. It may be, as the learned Judge 
says, that the observations made in 42 
Bom 472^® and 41 Bom 347^® as well 
as in 43 Bom 17*® were obiter dicta, but 
it is clear that the decision in 42 Bom 472*® 
was clearly inconsistent with the decision 
in 12 B H G R 138,® and in all the three 
oases the Privy Council decisions in 3 Gal 
198** and 10 Cal 626*® were carefully 
considered, and the effect of the decisions 
expressed. It appears that an application 
that the question may be referred to a 
Pull Bench was made but rejected, bub the 
learned Judge held that the principle of 
the two Privy Council decisions did nob 
apply in Bombay, as they were cases from 
Bengal and that the law of Bengal as 
regards the power of a coparcener to alie. 
nate his share was different from the law 
obtaining in this Presidency, That undoubt¬ 
edly is true so far as a private alienation 
by a member of a joint family is concerned 
but both the cases were cases of court 
sales, and as observed by Mulla in his 
Hindu Law (Edn. 8), at p. 294 : 

The Mitakshara law as administered in all the 
Proyinoes allows the sale of the undivided interest 
of a ooparoener in execution of a decree against 
him. 

In this respect there is no distinction, 
as the authorities show, between voluntary 
sale and involuntary sale. But with all 
respect to the learned Judge it is difficult 
to appreciate the distinction which he has 
made. What the decision amounts to really 
is this, that when a purchaser from a 
member of a joint family is in possession 
of the property sold to him, if the non. 
alienating members of the family bring a 
suit to eject him, then in a proper case the 
Court may eject him, bub in other cases 
the Court should refuse to eject him and 
either put the non.alienating members in 
possession or ask them to file a suit for 
partition. 

But it is clear law that the members of 
a^ joint family are not under any compul. 
sion bo come to any partition. It is a right 
which the law gives them, which they 
can exercise at their pleasure, and why in 
some oases, if one of the members of a 
joint family sells his share to a stranger. 


the other members should be compelled 
to file a suit for partition, if they do not 
want joint possession with the purchaser 
in possession, and in other cases a decree 
in ejectment should be made against the 
stranger purchaser, it is difficult to appro, 
date. This case is strongly relied upon by 
the learned counsel on behalf of the plain, 
tiff. But assuming that the decision is 
correct the result is that an alienee from a 
coparcener becomes a tenant.in.common 
in certain cases but ceases to be a tenant, 
in.common in other oases, and whether ho 
should be treated as a tenant.in.common 
and allowed to remain in possession of the 
property of which he is in possession 
remains at the discretion of the Court as 
to which no rigid rule can ever be laid 
down. In this state of authorities, I think 
it is open to me to consider the question as 
to whether by mere alienation a stranger 
becomes a tenant.in-common with the rest 
of the family, or whether even if the stran¬ 
ger purchaser goes into possession he can 
be treated as a tenant.in.common. The 
decisions are that where the alienee is 
entitled to recover the share which would 
come to his alienor on partition, it is open 
to him in a suit brought by the other 
coparceners for restitution of the specific 
property alienated, to insist that any relief 
which may be granted to the plaintiffs 
should bo conditional or their assenting to 
a partition so far as regarded the alienor's 
interest in the joint family property to 
give effect to his right : see 40 Cal 966.®* 
In Bombay it has been consistently held 
that the only mode in which an execution 
purchaser can enforce his rights is by a 
suit for a partition of the debtor's share in 
the whole estate to which, of course, all 
the members of the joint family are neces. 
sary parties. In carrying out the decree 
for partition the Court will, as far as it 
can, with regard to the interests of others, 
award to the purchaser any specific por¬ 
tion to which the debtor may have been 
entitled. This discussion will show that it 
is only on equitable grounds, and not on any 
principles of Hindu law, that a purchaser's 
right to realize his sale has been recog. 
nized by the Courts. But is there any 
justification for the view that because a 
purchaser is put in possession of a specific 
property belonging to the joint family, he 
becomes a tenant.in.common with the 

21. Bamkishore Hedamatli v. Jaioarayan Rani' 
racbhpal. (1913) 40 Cal 966=20 I 0 968=40 
1 A 213 (P 0). 
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other members of the family. It was in 
12 B H C R 138^ that the expression 
"tenant-in-common” in connexion with a 
purchaser from a coparcener in a joint 
family was for the first time introduced. 
No reasons were given in that case for 
that view. It was not necessary to describe 
the tenure of such a person as that of a 
tenant-in.common. It would have been 
sufficient to state that a purchaser from 
a member of a joint family, if in possession, 
is entitled to remain in possession. The dis¬ 
cussion of the cases to which I have refer¬ 
red clearly shows that all the while the 
Courts have been engaged upon the task 
of enforcing the rights of a purchaser from 
a member of a joint family and they acted 
on equitable considerations so as to sane- 
tion such alienations, and to say the least, 
I am unable, with the greatest respect to 
the learned judges in 12 B H C R 138,® 
to take the view that it is necessary to 
introduce complicated notions applicable to 
the peculiar law appertaining to real pro¬ 
perty in England nor is it necessary to 
start a further innovation as, with respect, 
seems to me to have been done in 50 Bom 
204.^® Under the Mitakshara law in any 
case it is clear that no such thing as 
tenancy-in.common is known or was ever 
known. 

The main incidents of this particular 
tenure are that a tenant-in-cominon is 
entitled to go into possession which is held 
in common at any time he pleases. But it 
has been held over and over again by our 
Courts that a stranger purchaser is not 
entitled to be put in possession of any por- 
tion of the joint family property which he 
has purchased; nor, because he is kept out 
of the joint family property he has pur¬ 
chased. is he entitled to any mesne profits 
against the joint family in possession as a 
tenant.in.common in English law would 
be. This is beyond doubt having regard to 
the decisions in this Court. I have pointed 
out that the theory of the Mitakshara law 
is against alienation. Under that law all 
the coparceners are joint owners of the 
property but only as members of a corpo¬ 
ration, in which, although there may bo 
share.holders, it could not be said that 
they had any definite shares until at any 
rate partition is effected. The family cor¬ 
poration remains unchanged, though the 
individual members may either increase or 
diminish, and no member of such a family 
can predicate that he, that particular mem¬ 
ber, at any particular moment is entitled to 
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a definite share, and although, as the latest 
decision shows that the share which passes 
to a stranger purchaser as a result of the 
alienation made by a member of a joint 
family must be taken as at the date of the 
alienation, it is quite clear that in working 
out that share at the time of partition he 
may gain nothing, for, before partition can 
be effected, an account has to be taken, and 
it may well happen that in taking such an 
account nothing might remain to the share 
of the alienating member, and consequently 
nothing would come to the hands of the 
alienee. 

On a careful consideration of the autho¬ 
rities, I am inclined to agree with the view 
taken in 39 Mad 265'^ and the observations 
of Heaton J. in 43 Bom 472,*® to which I 
have referred. In my opinion, the autho¬ 
rity of the decision in 12 B H 0 R 138® is 
shaken by the Privy Council decisions to 
which I have referred. But even taking the 
extreme view that an alienee is in posses¬ 
sion of a portion of the property sold to 
him, and he should be treated as a tenant, 
in-common, can it be said that his posses¬ 
sion must be treated as the possession of 
the whole of the family, or the possession 
of the latter must be treated as the posses, 
sion of the stranger purchaser for the pur- 
pose of limitation, because that is precisely 
the point which arises in this case. In my 
opinion, it is difficult to hold that in certain 
cases and in certain circumstances an alie- 
nee is to be treated as a tenant-in-common 
and therefore the possession of the rest of 
the family against him can never be adverse 
and in this respect, I am in agreement with 
the view taken by Muttusami Ayyar J. in 
12 Mad 292.^® The learned Judge there 
observed as follows (p. 293) : 

Ooparcenary as recognized by Hindu law, can 
only subsist between the members of a joint 
Hindu family, and the contention that the posses¬ 
sion of one coparcener is the possession of all 
purposes of limitation can have no application as 
between a purchaser from one of the coparceners 
and the other members of the family. This view is 
also in accordance with the case in 11 Cal 660.^ 

Then, again, if, as our Courts have held» 
an alienee from an individual member of 
the family can successfully set up a case or 
adverse possession against the rest of the 
family, it is difficult to see why the non- 
alienating members cannot set up adverse 
possession against such an alienee; and ir 

22. Muttusami v. Ramakrishna. (1889) 13 Mad 

292. 

23. Ram Lakhi v. Durga Charan Sen, {1S86) H 

Cal 680. 
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they can, as I think they can, on principle, 
the theory of an alienee being a tenant-in. 
common falls to the ground. In 33 Bom 
137"* it was held by the Full Bench that 
where coparceners have alienated their 
shares in the joint property by sale and 
mortgage, and the alienees have been in 
possession for more than 12 years, a claim 
for partition is, as against such alienees, 
barred by limitation under Art. 144, Limi. 
tation Act (15 of 1877). The same view is 
taken in 37 Bom 84,^^ But if such an alie- 
nee is a tenant-in-common, surely it would 
follow that he would be a tenant.in.com. 
mon in all cases and under all circum, 
stances, and yet, if Fawcett J. is right, in 
certain cases he may be ejected, which is 
inconsistent with his being a tenant-in. 
common, and in certain cases he may be 
allowed to be in possession, in which case 
he gets the rights of a tenant-in-common. 
In my view therefore it is wrong to say 
that an alienee from a member of a joint 
family, whether he has gone into possession 
or not, is a tenant-in-common at any rate 
within the meaning of Art. 142 or Art. 144, 
Limitation Act, and it is not open to him 
to contend for the purpose of that Act that 
the possession of the non.alienating mem. 
bers is his possession so as to avoid the 
bar of limitation pleaded against him. If so, 
it seems to me that the claim under the 
sale deed of 1882 is clearly barred under 
Art. 142, Limitation Act. 


I have considered the effect of Art. 142 
recently in 40 Bom L R 166-® and I have 
pointed out there the distinction between 
Art. 142 and Art. 144, to which I still 
jadhere. Art. 142 applies in cases where a 
plaintiff sues to recover possession on the 
allegation that he was in possession and 
that his prior possession is lost by dispos¬ 
session or discontinuance. The sole question 
under that Article is, has the plaintiff 
alleged that he was in possession and that 
he has been dispossessed, whereas the sole 
question under Art. 144 is, is the plaintiff 
owner of the property in question ? In 
other words, has the plaintiff set up his 
title to the property, leaving it open to the 
odfendanb to say that althoagh tho plaio. 
tiff is the owner, the defendant is in pos. 
session which is adverse to him ? Under 


Rakhmin, (1898) 23 Bom 187 

(F B), 
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Art. 142 there must be an allegation of 
prior possession and subsequent disposses.: 
sion or discontinuance, and it is for the 
plaintiff to prove that such dispossession 
or discontinuance has taken place within 
the period of limitation provided in that 
Article. It does not matter whether he is 
dispossessed by the defendant or any onel 
else, for Art. 142 does not mention the 
word "defendant” as Art. 144 does. If it is 
the plaintiff’s case that he was in possos-l 
sion of certain property but that possession 
is lost by dispossession or discontinuance, 
then if the dispossession or discontinuance 
took place more than 12 years prior to the 
suit, the suit would be barred. All that is 
necessary is the actual possession of a 
stranger beyond the minimum period of 
12 years. 

Now, here, the defendants’ case is, that 
since 1882 they were in possession of the 
property having been related to the vendor 
Jagannath. 14 years after that, that tenancy 
was confirmed by a writing passed in their 
favour. Then, even construing the plead¬ 
ing, which is somewhat confused, most 
favourably to the plaintiff, since the death 
of Jagannath the plaintiff was dispossessed 
and that dispossession or discontinuance 
continued until 1928. Now Jagannath died, 
according to the plaintiff, in 1896, so that, 
for 42 years the plaintiff was out of posses¬ 
sion of this property. In my opinion there¬ 
fore the suit as regards the sale of 1882 is 
clearly barred under Article 142, Limita. 
tion Act. 

But assuming that I am wrong in hold¬ 
ing that the case falls under Art. 142 and 
that the Article applicable to the case is 
Art. 144, even so, I hold that the suit is 
barred under that Article. Now, if Art. 144 
applies, it is clear that the burden of prov¬ 
ing adverse possession is on the defendants, 
and, in my opinion, they have discharged 
that burden successfully, I have pointed 
out that there is no evidence on behalf of 
the plaintiff on this point, nor has he exa. 
mined anybody in rebuttal. On the other 
hand, the defendants’ evidence is clear, and 
it shows that since 1901, at any rate, ori¬ 
ginally the small house, consisting of a 
ground floor and an attic, was treated and 
enjoyed by Raghunath in the first instance, 
and thereafter by defendant 1 and his 
brothers, as if it belonged absolutely to 
them. The property was repaired from 
time to time, the expenses for which were 
defrayed by them. The property was let 
out and the rents were received by them. 
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On the death of their ancestor, the property 
•was publicly transferred to their name. It 
stood in their name both in the Collector s 
record as well as in the Municipal record. 
And, finally, the whole property was prac- 
tically rebuilt, and in any case, considera¬ 
bly improved, and in place of a small 
property, which originally consisted of a 
ground floor and an attic, worth hardly 
Es. 2000 even after repairs in 1906, we 
have a property consisting of a ground floor 
and four upper floors, valued at over Es. 
35,000. According to the evidence, the rent 
originally was about Es. 20. Subsequently 
it was increased by a few rupees more, 
and the present rate is Es. 375 per month. 
If Balkrishna, the mortgagee, or any of his 
heirs, had the ghost of a claim in this pro¬ 
perty, I have not the least doubt they 
would have come forward to assert it. As 
they say, the defendants re-entered into 
possession in 1928, and for nearly nine or 
ten years even after that they took no step. 
Not even the daughter of Harischandra 
had made any claim to this property. 
Surely, it cannot be said that though dur¬ 
ing all this time the defendants were in 
possession and enjoyment of the property, 
their possession was not open, continuous 
and uninterrupted, and that is all that 
Art. 144 requires. In my opinion, the evi¬ 
dence in this case satisfies the well-known 
test of adverse possession laid down by 
Markby J. in 4 Cal 327"^ at page 329 which 
had been followed by the Courts in this 
country, in these words : 

By adverse possession, I understand to ^ meant 
possession by a person 

own behalf, or some person other than the true 
owner, the true owner having a right to immediate 

possession. 

The evidence in this case discloses that 
the possession of the defendants has been 
against the whole world, including the 
plaintiff and the plaintiff's ancestors, 
assuming they were the true owners. It is 
argued that the alienee being a tenant-in- 
common, under Art. 144 it is necessary to 
prove a hostile assertion and an open 
denial of the title of the alienee, and the 
exclusive possession of the claimant must 
be such possession that it can be said that 
the alienee has been excluded from the pro. 
perty to his knowledge. I do not find any 
warrant in the words of Art. 144 for such 
a proposition. Xhe only Article which 
requires exclusion to the knowledge of the 

27, Bejoy Chunder Banerjee v. Kally Prosonno 
Mookerjee, (1878) 4 Cal 327, 
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plaintiff is Art. 127; but even assuming 
that the defendants have to prove that 
there was an ouster in this sense, in my 
opinion they have done so. It has been 
pointed out in decisions of this Court that 
it is open to the Court to presume from a 
long, continuous and uninterrupted user 
that the true owner has been ousted from 
the property, and in the circumstances of 
this case there is no reason why I sliould 
not draw the inference against the plaintiff. 
If so, it was open to the plaintiff to rebut 
that presumption, bub no such evidence 
was led, and, therefore, the presumption, 
which arises, must be given effect to. I 
must therefore hold that if it was neces¬ 
sary under Art. 144 for the defendant to 
prove the case of ouster in the same way as 
the case of ouster which Art. 127 requires, 
they have succeeded in doing so. Mr. Jhaveri 
relies upon 61 Cal 377“'® ■where the head- 
note is as follows : 

There can be no adverse possession by one 
co-sharer as against others until there is ouster or 
exclusion. The possession of a co-sharer becomes 
adverse to another co-sbarer from the moment 
when there is an ouster, i. o. after there is an 
assertion of a hostile title by one co-sbarer against 
the other and to the knowledge of the latter. 

In the first place, it may be stated that 
the learned Judges in that case do not refer 
to any specific Article in the Limitation 
Act, and it is difficult to gather from the 
facts under what Article the case was con¬ 
sidered. But, assuming that the case arose 
under Art. 144, there is no warrant for 
the proposition laid down here. The learn¬ 
ed Judges rely inter alia on 46 I A 285,“® 
but it seems to me that the observations 
on which they rely are to the same effect 
as the observations of Sir Norman Macleod 
in 23 Bom L E 967.®® In 46 I A 285*® 
tbeir Lordships of the Privy Council cite 
with approval a passage from the judg¬ 
ment in (1840) 11 A & E 1008®^ in which, 
after pointing out that generally speakiog 
one tenant-in-common cannot maintain an 
ejectment against another tenant-in-com¬ 
mon, it was observed as follows (p. 1014): 

But, where the claimant, tenant-in-common, 
has not been in the participation of the rents and 
profits for a considerable length of time, and other 
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oiroamatances oonour, the Judge will direct the 
jury to take into consideration whether they will 
presume that there has been an ouster . . . And, if 
the jury find an ouster, then the rights of the 
lessor of the plaintiff to an undivided share will 
be decided exactly in the same way as if he had 
brought his ejectment for an entirety. 

In this case the claimant not only has 
not been in participation of the rents and 
profits for nearly half a century, bat 
apparently knows nothing abont the pro. 
perty. I have pointed out that the desorip. 
tion of the property given in the plaint is 
wrong. The evidence shows further how 
the property grew up from a small begin, 
ning. I have further pointed out bow dis. 
bursements were made and how the 
property was publicly transferred from 
time to time in the Municipal and Govern, 
ment records. These circumstances, which 
are in addition to the circumstance of the 
non-participation of rents and profits, have 
to be given effect to, and, sitting here as a 
jury, I shall certainly presume that the 
plaintiff has been ousted within the, mean, 
ing of Art. 144, and there is no evidence on 
behalf of the plaintiff in rebuttal. The suit 
as to the sale of 1882 is barred even under 
Art. 144. This leaves the last question 
covered by issue 6 and raised by the defen. 
dants’ counterclaim. In view of the con. 
elusion to which I have come, it is not 
necessary to express a definite finding on 
this: but since the case may go further, I 
should like to deal with it as briefiy as I 
can. Now, it is settled law in Bombay that 
the share to which an alienee is entitled on 
partition is the share to which the alienor 
was entitled at the date of the alienation, 
and not at the date when the alienee seeks 
to reduce his interest into possession: see 

35 Mad 47*^ and 41 Bom 347.^® 

* 

Mr. Jhaveri relied upon 56 Mad 534^^ in 
which it was held that the fraction of the 
share is to be ascertained as at the date of 
the alienation, but as to the actual items of 
property in which the purchaser is entitled 
to participate in accordance with that frao. 
tion, the family property as it stands at the 
date of the partition is to be taken into 
consideration. In my opinion, this decision 
really does not support the point taken on 
behalf of the plaintiff. The defendants' case 
is that if the plaintiff is entitled to parti. 
tion as r epresenting an alienee from one of 
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the members of the family, then no parti¬ 
tion should be ordered in his favour until 
he is willing to pay for the improvements 
effected in the property, the result of which 
has been to enhance considerably the value 
of the property, or that he should be order, 
ed to sell his interest in the property to the 
defendants at the market rate irrespective 
of the value of the improvements, upon 
principles analogous to the principle under 
S. 51, T. P. Act, 1882, All that the Madras 
case points out is that in working out par¬ 
tition, you must take the property as it 
stands at the date of the partition, that is 
to say, you must take the items of the pro- 
perty. The question which I'have to decide 
here was not raised in that case. On gene, 
ral principles, there is no reason why a 
Court of Equity should not intervene in a 
case^like this, and give the benefit of the 
principles laid down in S. 51, T. P. Act, to 
the party entitled thereto. I have already 
pointed out that the rights of the alienee 
are based on equitable principles. If these 
rights depend upon equity and have to be 
adjusted on equitable considerations, there 
is no reason why a further equity should 
not be introduced; and in a case like this, 
where the value of the property has gone 
up by improvements on the property, I do 
not see why the stranger should be allowed 
to take the benefit of the improvements 
without being made liable for the value of 
those improvements. 

There is another point, which was raised 
by Mr. Purshottam, which also seems to 
me to be important. I have already point, 
ed out that the mode of effecting partition 
is first to take an account, and in taking an 
account you have first to pay the debts due 
by the family. Now, in this case, improve, 
ments were effected and the property 
rebuilt with the help of moneys borrowed, 
and borrowed on the mortgage, from defen. 
dants 8 and 9. This is a liability, which 
the defendants have to discharge to the 
extent of about Ks. 15.000. Surely these 
debts, in any event, have to be discharged 
before it can be said that the one-sixth 
share of the plaintiff can be reduced into 
possession. From this point of view also, I 
think the defendants are entitled to succeed 
on their counterclaim. (After recording 
findings on issues the judgment concluded.) 
That leaves the question of costs. The whole 
of time occupied by this case was taken up 
by the question of limitation. So far as the 
claim for mortgage was concerned, as I 
have said the defendants brought in 175 
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in November 1937. The suit was filed in 
August 1937, and at the outset Mr. Daph- 
tary, who then appeared, conceded that the 
amount, which was brought in by the 
defendants, was the only amount due under 
the mortgage. I have referred to the claim 
made in respect of the mortgage. If the 
plaintiff had succeeded in that claim, there 
would have been a decree for about two 
lacs of rupees against the defendants. In 
the correspondence prior to the suit the 
plaintiff by his very first letter stated that 
the defendants were not connected with the 
joint family but had usurped the property 
wrongfully, and that the plaintiff was tak¬ 
ing proceedings against them to enforce his 
rights. No demand for the payment due 
under the mortgage was made, nor for any 

partition. , . 

It is true that the defendants in their 
reply denied that Balkrishna Bapuji, the 
mortgagee, was the plaintiff s ancestor. I 
have already pointed out that one of the 
ancestors of the defendants was Balkrishna 
Bapuji. The eldest of the defendants is 
about 43 years of age, and naturally he 
could not know exactly as to who this Bal- 
krishna Bapuji was, though he had soine 
idea that one of his ancestors was Bal¬ 
krishna Bapuji. It seems to me that m 
denying that Balkrishna Bapuji was the 
grandfather of the plaintiff, the defendants 
were influenced by this fact. But without 
prejudice to this case, the defendants called 
upon the plaintiff to inform them of the 
amount she was claiming as being due 
under the mortgage. The plaintiff in reply 
to that not only refused to answer the ques- 
tion, and when later on she was requested 
by the defendants to give them inspection 
of the mortgage deed, she declined to com¬ 
ply with that request. It is said by Mr. 
Jhaveri that at that time the original 
mortgage was not in her possession, but a 
certified copy was in her possession. It was 
easy for the plaintiff to answer the question 
and to give a copy of the certified copy to 
the defendants. If she bad done so, the 
present suit on the claim under the mort¬ 
gage would not have been filed, as the 
defendants were advised to pay under the 
mortgage a small sum of Bs. 175. I am 
therefore unable to accept the contention 
of the learned counsel for the plaintiff that 
in any event the plaintiff is entitled to 
claim the general costs of the suit up to 
the date of the deposit. 

In my opinion, the suit is a speculative 
suit and should never have been filed, at 


any rate, so far as the claim under the 
mortgage is concerned. Apart from the fact 
that the claim made under the mortgage 
was grossly in excess of the claim due,^ it 
seems to me that the conduct of the plain¬ 
tiff has been such that in the exercise of 
my discretion I do not think that I can 
show her any indulgence. 

There will be a decree for Es. 360 in 
respect of the mortgage claim. The suit as 
to the claim based on the sale of 1882 is 
dismissed. The plaintiff to pay the whole 
costs of the suit to .the defendants, and 
there will be two sets of costs, one in favour 
of defendants 1, 2, 3, 5, 6 and 7 and one 
in favour of defendants 8 and 9. Oosts 
to include the costs of the counterclaim. 
Defendant 10 must bear her own costa. 
Mr. Poonawala asks that he should be 
allowed to recover Eupees 175 out of the 
amount of Bs. 350 brought in by the plain¬ 
tiff. Mr. Jhaveri has no objection. Liberty 
to Mr. Poonawala's client to recover Eupees 
175 out of the deposit made by the plaintiff. 
As regards the balance of Eupees 175, the 
defendants will have a right to set off as 
regards their costs against that amount. 
Judgment on appeal. 

Beaumont C. J.—This is an appeal from 
a judgment of Eangnekar J. and the only 
question raised is as to limitation. That 
question arises in this way. In 1879, there 
was a mortgage to the plaintiff’s prede- 
cessor.in.title by two brothers, Jagannath 
and Harischandra, who were members of a 
joint Hindu family and were two of the 
coparceners. They were entitled together to 
a third of the estate. They mortgaged their 
share in the estate. In 1882, one of the 
brothers, Jagannath, sold his share to the 
predecessor.in.title of the plaintiff, so that 
such predecessor became entitled absolutely 
to one.sixth of the joint family property 
and was mortgagee of another one.sixth. 
Jagannath died in the year 1896, and 
Harischandra died in 1898, and neither of 
them had any male issue, so that their 
branch of the family ceased to be repre- 
sented in the coparcenary. The plaintiff is 
now suing for partition of the joint family 
property and to have allotted to her the 
share which she purchased from Jagannath, 
and she also seeks to enforce the mortgage. 
The learned Judge held that the suit was 
time.barred, and I entirely agree with him. 

The first question to consider, before; 
deciding the question of limitation, is as to 
what interest the plaintiff acquired. It is, 
in my opinion, clearly established that a 
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purchaser from a member of a Hindu joint 
family does not acquire a right to be con. 
sidered himself a member of the joint family 
in place of the yendor, or a right to have 
joint possession of the family property in 
place of the vendor, nor, of course, does he 
acquire any right to possession of any speoi. 
fio part of the property, that being a right 
which the vendor himself did not possess. 
The only right which the purchaser has 
in such a case is a right to sue for partition 
and procure to be allotted to himself the 
share which would have gone to his vendor. 
I think that that is the result of the three 
Privy Council cases, 3 Cal 198,^^ 5 Cal 
148'* and 10 Cal 626,'* and the decisions 
of this Court in 41 Bom 347'* and in 43 
Bom 472,'* all of which oases are discussed 
by the learned Judge. It seems to me un. 
necessary to consider a decision of a Bench 
of this Court in 50 Bom 204** which is 
discussed by the learned Judge and relied 
on by the appellant. The effect of that deoi« 
sion is that although a purchaser from a 
member of a joint family is not entitled to 
possession of any part of the joint family 
property, except after obtaining partition, 
nevertheless if he in fact gets possession of 
a part of the property, the Court is nob 
bound to disturb his possession pending a 
partition suit. I do not think that the deoU 
sion went beyond that. It is unnecessary to 
consider whether that decision was right or 
wrong, because there is no suggestion here 
that the plaintiff did obtain possession of 
any part of the joint family property. 

Now, two things seem to me necessarily 
to follow from the proposition that the 
plaintiff is not entitled to joint possession 
of the family property: first, that she can. 
not rely on the ordinary rule that the pos. 
session of one co.tenant is the possession 
of all; the plaintiff not being entitled to 
possession, the possession of the other 
co.owners cannot help her. Secondly, that 
the possession of other parties cannot be 
adverse to the plaintiff, because adverse 
possession denotes exclusion of somebody 
entitled to possession, and if the plaintiff 
is not entitled to possession, she cannot be 
excluded. Therefore, I am nob prepared to 
agree with the learned Judge’s view that 
the plaintiff’s case is barred under Art. 144, 
Limitation Act. It might possibly bo held 
to be barred under Art. 142, because in 
para. 10 of the plaint she pleads that the 
vendor, after the date of the sale, remained 
in possession as her tenant. She failed to 
prove that, but if that plea were accepted, 

ii 


it would seem to briog the case undor 
Article 142. But if no Article relating to; 
adverse possession of the immovable pro-i 
perty applies, it seems to me clear that thel 
residuary Art. 120 must apply, and at the 
date of suit far more than six years had 
elapsed since the date of the sale or the 
date of the death of the vendor, whichever 
date be the proper starting point for limi- 
tation. This is not like the case in 11 Cal 
680,*® on which Mr. Desai relied, because 
in that case the vendor had been in posses¬ 
sion of the property within twelve years 
from the date of the suit, and in such a 
case it might perhaps be held that the 
purchaser is enforcing the right of partition 
which the vendor possessed. In this case, 
as I have said, the vendor died in 1896, and 
therefore there is no question of enforcing 
any right to possession which he possessed. 
I think therefore the learned Judge was 
right in dismissing the suit on the ground 
of limitation. 

With regard to the claim under the 
mortgage, the only question is as to costs. 
The plaintiff claimed arrears of interest 
which increased the original capital sum of 
Bs. 350 to about rupees two lacs, but she 
admits that the rule of damdupat applies, 
and that she cannot get more than twice 
the amount of the principal, and the defen. 
dants paid that amount into Court. So 
that, in any case, the plaintiff could nob 
get any costs in relation to the mortgage 
beyond the date of payment. The learned 
Judge dismissed the suit against the plain, 
tiff with costs throughout, and I think bo 
was right in so doing. It is, no doubt, a 
well-established rule that a mortgagee is 
entitled by contract to all proper costs, 
and that includes costs properly incurred 
in enforcing his mortgage. But, in this 
case, the mortgage had never been acted 
upon, as far as we know, since 1879, and 
when the mortgagee was asked before the 
suit to produce the mortgage deed and 
state what amount was due under it, she 
refused to assist in any way and filed this 
suit, and the suit has only resulted in the 
payment of very much less than the plain, 
tiff claimed. In my opinion, it cannot be 
said that the costs in this suit were costs 
properly incurred by the mortgagee, and in 
the result I think the appeal fails and 
must be dismissed with costs. There will 
be two sets of costs, one for defendants 1 
to 7 and another for defendants 8 and 9. 

B. J. Wadia J.^I am of the same opi. 
nion. The appeal involves a consideration 



334 Bombay Shevantibai v. Janardan (B, J. Wadia J.) 


A. L R. 


of fche old question as to what are the rights 
of an alienee of the undivided interest of a 
Hindu coparcener in joint family property, 
as the result of an alienation in his favour, 
and whether he is, as has been stated in 
some cases, a tenant-in-common with the 
other members of the joint family. The 
expression “tenant-in-common” was first 
used by West J. in 12 Bom H C R 138.® 
Tenants-in-common hold land generally by 
several titles and not by one joint title, but 
their occupation or possession is by law 
in common between them. They hold by 
unity of possession, and there need not be 
necessarily any unity of interest of title. 
It has been held in numerous cases that 
an alienee from a Hindu coparcener is not 
entitled to possession on behalf of himself 
separately or jointly with the other mem¬ 
bers of the coparcenary. His only remedy 
is to get a declaration that he is entitled to 
all the interest of his alienor, and he may 
enforce his right under that declaration by 
bringing a suit for partition. Strictly speak¬ 
ing, according to the doctrine of Hindu law 
as expounded in the Mitakshara, a mem¬ 
ber of a coparcenary cannot alienate his 
undivided interest in the joint family pro- 
perty, because it cannot be said at any time 
that he has a definite share in it, until 
partition. But this strict rule of the Hindu 
law has been gradually relaxed, and it has 
now been held generally that a coparcener 
can sell, encumber, or otherwise alienate 
his undivided interest in joint family pro- 
perty, or his undivided interest in a specific 
property, forming part of the joint family 
property, for valuable consideration, though 
in no case can he dispose of his interest 


by will. . , 

The rights of such an alienee have been 

discussed in various cases, and these cases 
have been considered by the learned Judge 
in the Court below. Counsel for the appel- 
lant mainly relied on 12 B H C E 138, 
1 Bom 95,® 21 Bom 797^® and lastly 50 
Bom 204,^® in order to show that an 
alienee is in the position of a tenant-in- 
common. In Madras it has been clearly 
laid down that the alienee or purchaser 
does not get joint possession with the other 
members, but only a right to enforce parti¬ 
tion. Fawcett J. in 60 Bom 204’® only 
went to the length of saying that a pur¬ 
chaser in possession need not be ejected in 
a suit for recovery of possession brought 
by an excluded coparcener, but can be 
declared to be entitled to hold (pending a 
partition) as a tenant-in.common with the 


other coparceners. Under the facts and cir¬ 
cumstances of the case he held that there 
were no grounds for evicting the party who 
was in possession, because he was a bhau- 
band or relation and had been in long posses¬ 
sion himself. It follows therefore in Bombay 
that if a purchaser is a stranger, and has 
not gone into possession, he does not get 
anything more than the remedy which is 
left to him to enforce his right by parti¬ 
tion. If he is not a stranger, and has 
obtained possession, as in 50 Bom 204, 
the Court is not bound necessarily to eject 
him, as is held by the Madras High Court, 
but may. in its discretion, and in a proper 
case, hold him to be a tenant-in.common 
with the coparceners pending partition, 
that is to say, admissible as such tenant- 
in-common to his distributive share when 
a partition actually takes place. Each case, 
therefore, according to the decision in 50 
Bom 204,^® has to be decided on its own 
merits, and that decision goes no further 
than what I have indicated. The alienee 
never acquires the status of an undivided 
Hindu member of the coparcenary. All 
that he generally acquires is the undivided 
interest of his alienor, and a right to ascer- 
tain that interest by partition : see 43 Bom 
472^® which is also a decision of the Appeal 
Court. Calling him therefore a tenant-in- 
common by borrowing a technical expres¬ 
sion of the English law of property is to 
lay down a very broad proposition which 
is not in accordance with any known prin- 
ciple or text of the Hindu law. 

The other question is whether the suit 
to enforce partition is barred by limitation. 

I do not think the case falls within Art. 
127, because that clearly refers to a claim 
made by the plaintiff as a member of the 
coparcenary, and the words “when the 
exclusion becomes known to the plaintiff” 
refer to the plaintiff as the member of the 
coparcenary, and not to the purchaser from 
that member. I do not think that the case 
falls within Arts. 136, 137 and 138 either. 
Nor does it fall within Art. 142, though 
the allegations in para. 10 of the plaint 
seem to point to it. Art. 144 also does not 
apply. Both these Articles are Articles 
applicable to suits for possession, and it is 
admitted that an alienee of the undivided 
interest of a Hindu coparcener is not entitl¬ 
ed to possession. It cannot bo said that the 
possession of any person is adverse to that 
of a person who is not entitled to any pos¬ 
session at all. The only other Article, there-j 
fore is the residuary Art. 120, and that/ 
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|giv63 six years as the period of limitation 
from the time the oanse of action arose. 
The oanse of action in this case at the latest 
would arise from the death of the vendor 
when he lost his right to possession by rea¬ 
son of his death, and that was more than 
Bix years before the suit. I therefore agree 
that this appeal must be dismissed with 
costs. 

n.s./b.K. Appeal dismissed. 
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Engineer J. 

Eatansey Damji and others —Plaintiffs. 

V. 

Eatansey Virji and others —Defendants. 

Suit No. 1181 of 1932, Decided on 18th 
October 1937. 

^ (a) Election—'Nomination paper—Signature 
—Full name and address of candidate impress¬ 
ed with rubber stamp in proposal and agree¬ 
ment clause by candidate himself but his 
signature not appended — Nomination paper 
held properly signed and valid. 

A signatare by means of a stamp is sufficient 
where the document is required to be signed, and 
it is not necessary that the stamp should be the 
facsimile of the signature. Even a printed heading 
of the name of the party is a sufficient signature 
by him, if the document is written in bis band. 
Nor is it necessary that the signature should bo at 
the foot of the doonment. It is sufficient if it is so 
placed as to show that it was intended to relate 
and refer to, and that in fact it does refer to, every 
part of the instrument ; (1794) 1 Esp 290 and 
(1844) 6Q B 674, Ref. [P 887 C 1] 

The foil name of the candidate and his address 
were impressed In the proposal clause and agree¬ 
ment clause of a nomination paper, with a rubber 
stamp by the candidate himself but there was no 
signature appended against the item 'signature' 
in the nomination paper : 

Held that the requirements that a nomination 
paper should be countersigned by the candidate 
willing to act had been complied with, and the 
nomination paper must therefore be deemed to 
have been properly signed and hence valid: (1900) 
82 LT 117, Disiing. [p 837 0 2] 

(b) Election—Nomination paper—Validity — 
Nomination paper not valid for want of candi¬ 
date • signature — Signature allowed to be put 
after the date bzed for its receipt—'Nomination 
paper is deemed to be out of time. 

If the nomination ^per is not valid on the last 
day fixed for its receipt because it does not bear 
the signature of the candidate, the signature sub¬ 
sequently put after the date cannot make it valid 
retrospectively. A proper nomination paper is filed 
or tendered only on the date on which thesignature 
Is so allowed to be made and such a nomination 
paper would be out of time. [p 337 0 2 ] 

^ (c) Election — Procedure — Three candi¬ 
dates to be elected—Three persons submitting 
nomination papers — One of them rejected as 
■"^•**®*“Procodure to be followed in such case 


Where three candidates are to be elected at a 
certain election, and three persons submit their 
nomination papers but one of them is rejected, the 
other two candidates cannot bo declared to be 
elected and fresh nomination papers cannot bo 
asked only for the election of the third. A meet¬ 
ing will have to be called to elect three candidates 
and if the nomination papers received amount 
to more than three, they will have to be all put 
beforet he meeting at one time, [P 337 C 2; P 338 01] 

Sir Jamsbedji Kanga — for Plaintiffs. 

S. T. Karani — for Defendaiits 1, 3, 4, 
6 and 8. 

Judgment. — This is a notice of motion 
asking the Coart to give its opinion on the 
points referred to in the special report 
made by the learned Commissioner on 28th 
August 1937. In connexion with the 
appointment of trustees of a charity for 
the bene&t of a caste an order was made 
on 25th February 1937, that a meeting of 
the Jain Cutchi Dassa Oswal Mahajan be 
held for the appointment of three addi¬ 
tional trustees. The learned Commissioner 
was to prepare a list of voters who were 
entitled to votOi and a meeting was to be 
called for the purpose of electing three 
additional trustees. The Commissioner gave 
directions that nomination papers of can. 
didates should be submitted by 19th July 
1937, and he fixed 26th July 1937, for 
Borutiniziog nomination papers. The Com. 
missioner received five nomination papers, 
but two out of the five candidates subse¬ 
quently withdrew. Whilst scrutinizing the 
remaining three nomination papers the 
Commissioner rejected the nomination paper 
of one Eatansey Damji Mavji, and the pre¬ 
sent questions arise out of the said rejection. 
It appears that the directions given by 
the Commissioner for inviting nomination 
papers contained a provision which was 
incorporated in the notice which was pub¬ 
lished inviting members of the Mahajan 
who were willing to act as trustees to send 
in their nomination papers. The require¬ 
ments were as follows : 

Such nomination paper shall be in writing and 
shall be signed by the proposer as well as the 
seconder with their full names, addresses and occu¬ 
pations, and shall be countersigned by the can¬ 
didate so willing to act as trustee under the said 
scheme, and shall also contain the full name of the 
person so nominated, his address and occupation. 

Before I proceed to consider the grounds 
on which the nomination paper was rejec¬ 
ted, and whether such grounds are valid, 
it will be convenient to set out what hap¬ 
pened at the meeting before the Commis¬ 
sioner when the nomination papers were 
Borutinized. The nomination paper of 
Eatansey Damji was objected to on behalf 
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of one of the parties on the ground that 
it was not signed by the candidate. The 
solicitor who appeared for Mr. Katansey 
Damji at one stage said that it must be re¬ 
jected. Thereupon, the Commissioner ruled 
that the nomination paper must be rejec¬ 
ted. Immediately thereafter another part¬ 
ner in the firm of the solicitors who 
represented Mr. Eatansey Damji appeared 
and contended that the nomination paper 
should not be rejected, and that in fact 
the nomination paper complied with the 
requirements of the notice, and he with¬ 
drew the statement which had been made 
by his partner that the nomination paper 
should be rejected. After some argument 
Eatansey Damji was examined before the 
Commissioner. Before referring to his exa¬ 
mination, it is necessary to set out the form 
and contents of the nomination paper. It 
is as follows : 

I, the undersigned Poonsey Hirji Meisheri, here¬ 
by nominate and propose Mr. Ratansey Damji to 
be appointed as a trustee of the Jain Cutchi Dassa 
Oswal Mahajan and I. the undersigned Narsi 
Chatrabhuj hereby second the said nomination. 
The full name, address and occupation of the said 
candidate ate as under i 


Full name of proposer : 
Address : 

Occupation : 

Signature : 

Full name of seconder : 
Address : 


Dr. Poonsey Hirji Mei- 
sberi. 

118-120, Chinch Bunder 
Road. 

Medical Practitioner. 
Poonsey H. Meisheri. 
Narsi Chatrabhuj. 

179, Khoja Mohalla. 

Mandvi, Bombay 9. 
Merchant. 

Narsi Chatrabhuj. 

Damji hereby agree 
Cutchi Dassa Oswal 


Occupation : 

Signature : 

I, the abovenamed Ratansey 
to act as a trustee of the Jain 


Llahajan. 

Full name of the candi- 
date : 

Address : 

Occupation : 


Ratansey Damji. 

177, Khojagalli, Mandvi, 
Bombay 9. 
Merchant. 


Signature : 

Dated 18th July 1937. 

It will be noticed from^ the above that 
against the space marked ‘signature’ noth¬ 
ing was inserted. Wherever the name of 
Ratansey Damji appears, it is pub in by a 
rubber stamp. Mr. Eatansey Damji in his 
evidence before the Ckimmissioner stated 
that that was his nomination paper, and 
that all the rubber stamp impressions on it 
were made with his own hand. He stated 
that after putting the rubber stamp impres¬ 
sions of his name and address on the nomi¬ 
nation paper, he went to Dr. Meisheri and 
'told him that he wanted to stand for elec¬ 


tion as a trustee and requested him to pro¬ 
pose his name. Dr. Meisheri asked him if 
he was willing to serve as a trustee and he 
replied in the afiirmative. Dr. Meisheri then 
signed the nomination paper, and gave it 
back to Ratansey Damji. Next day Eatan¬ 
sey saw Chatrabhuj and asked him bo second 
his nomination. He told Narsey Chatrabhuj 
that he wanted to stand for election^ as a 
trustee, and Chatrabhuj thereupon signed 
the nomination paper. He then met plain¬ 
tiff 2 near his pedhi and handed oyer to 
him his nomination paper to be filed in the 
Commissioner’s office and it was filed in 
proper time. He was cross-examined by the 
other parties, but I have no reason to doubt 
his evidence, and I accept it as correct. 
What then happened before the Commis¬ 
sioner was that the Commissioner having 
rejected his nomination paper, Eatansey 
Damji expressed his willingness to sign the 
nomination paper again, and the questions 
on which the directions of the Court are 
asked as appearing in the special report are 
as follows : 

(1) Whether the Commissiouer should allow 
Rataosey Damji to sign the nomination paper in 
his presence and accept the same or whether the 
Commissioner should call for further nominations? 

(2) Whether it was necessary to call a meeting 
in the event of the Court directing the Commis¬ 
sioner to accept the nomination paper of Ratansey 
Damji Mavji after it is signed ? 

(3) Whether in the event of the nomination 
paper of Ratansey Damji Mavji being rejected by 
the Court the Commissioner should declare Tri- 
cumji Patramal and Bbawanji Vardbman, the 
other two candidates, whose nomination papers 
were in order to be duly elected as trustees and 
proceed to invite fresh nominations for the election 
of a third trustee ? 

It will be seen that on this special report 
the question whether the nomination paper 
of Eatansey Damji was properly rejected 
or not does not arise. Beally speaking, 
Eatansey ought to have filed his exceptions 
to the Commissioner’s order rejecting bis 
nomination paper. But all the parties who 
appeared before me were agreed that the 
question whether the nomination paper of 
Ratansey Damji was properly rejected by 
the Commissioner should be decided by me 
as if an exception to that effect were filed 
by Ratansey Damji. I heard fully the 
arguments on this point. I may state that 
Ratansey Damji is plaintiff 1 in the suit. 
Counsel for the plaintiffs contended that the 
nomination paper was in order. Counsel 
for defendants 1, 3, 4, 5, 6 and 8 argued 
that the nomination paper was properly 
rejected. Defendant 7 submitted to the 
orders of the Court. The alleged defects m 
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ihe nomioation paper are two, namely that 
the space opposite the word 'signature* is 
(kept blank, and, secondly, that where the 
name 'Batansey Damji* is put, it is not 
written by the hand of Batansey Damji, 
4)ut only a rubber stamp bearing his name 
'is put, and that the stamp is not the iacsi. 
mile of the signature of Batansey Damji. 
A signature by means of a stamp has been 
held to be sufficient where the document is 
jrequired to be signed, and it is not neces. 
isary that the stamp should be the facsimile 
of the signature. Byen a printed heading 
of the name of the party is a sufficient sig. 
nature by him, if the document is written 
in his hand. Nor is it necessary that the 
signature should be at the foot of the docu¬ 
ment. It is sufficient if it is so placed as to 
show that it was intended to relate and 
refer to, and that in fact it does refer to 
every part of the instrument. An agree¬ 
ment beginning "1. A. B.” though not 
-signed by the party was held to be good 
within the Statute of Frauds in (1794) 1 
Esp 190.*^ 6 Geo. IV, Ch. 16, S. 131 requires 
'that in an action to recover a claim barred 
‘by the certificate granted to the bankrupt 
the bankrupt's promise must be in writing 
and signed by him. In (1844) 5 Q B 574,* 

the writing was as follows (p. 576) : 

Mr. Stanley begs to inform .... (the plaintiff) 
'that he will take an early opportunity of settling 
their account. . . . .Mr. Stanley regrets that he has 
'been prevented from answering. 

The letter was not signed. It was held 
that it was sufficiently signed. The judg- 
• ment stated that the object of the signature 
was to authenticate the genuineuess of the 
document, and that the statute required 
that the writing should be signed, and it 
was not required that the name should be 
subscribed. On behalf of defendants 1, 3, 
4, 5, 6 and 8, it was urged that the signa- 
'ture must be such as to authenticate the 
whole document. Granting this, it does not 
follow that the signature must be at the 
foot of the document. Beliance was placed 
on behalf of the contesting defendants on 
the case in (1900) 82 L T 117.® But in 
that case the writing which was relied upon 
was neither written by the party whose 
signature was required nor at his dictation, 
and it was therefore held that it was nob 
a sufficient memorandum of contract to 
satisfy the Statute of Frauds. W hat was 

(1791) 1 Esp 190=6 R R 

2.V. Stanley, (1844) 6 Q B 674=13 L J 
Q B 117=8 Jut 462. 

8 , Hucklesby v. Hook, (1900) 82 L T 117 
19S9B/43&44 


relied on in that case was that the offer to 
purchase land was written on a paper con. 
taming the printed name and address of 
the vendor, bub not signed by him, nor 
written at his dictation, and this was held 
to be insufficient. In the present case the 
relevant portion of the nomination paper is 
as follows : 

I the abovenamed Ratansey Damji hereby agree 
to aot as a trustee of the Jain Cutchi Dassa Oswal 

Mshajan. 

The words "Batansey Damji” are proved 
to be stamped by the gentleman himself. 
Then follows the full name of the candi¬ 
date, viz. Batansey Damji and his address 
and occupation. The full name has been 
also stamped by Batansey Damji himself. 
In my opinion the requirements that the 
nomination paper should be countersigned 
by the candidate willing to act, and should 
also contain the full name of the person so 
nominated and his address and occupation, 
have been complied with. I therefore hold 
that the nomination paper was proper and 
ought not to have been rejected. This 
renders the consideration of the points 
mentioned in the special report unneces- 
sary; bub as they were fully argued, and 
as consideration of those points might 
become necessary in the event of the Appeal 
Court taking a different view, I proceed bo 
consider them. If I had held that the nomi. 
nation paper had been properly rejected, 
and that it did not comply with the require, 
ments of the notice, I would not have 
allowed it to be signed after the expiration 
of the date on or before which it was to be 
sent in. If the nomination paper was not 
valid on the last day fixed for its receipt, 
the signature subsequently put after that 
date could not make it valid retrospectively. 
It would only amount to this that a proper 
nomination paper is filed or tendered only 
on the date on which the signature is so 
allowed to be made and such a nomination 
paper would be out of time. The position 
then would be that only two valid uomi. 
nation papers could be said to have been 
received. The meeting was to be called to 
elect three trustees, and if only two nomi. 
nation papers were received, in my opinion, 
it would have been necessary to call for 
fresh nomination papers. If in all three 
nomination papers were received, the candi. 
dates mentioned therein should be declared 
elected. If more than three were received, 
their nomination papers would have been 
put before a meeting for election of three 
of them. 
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As regards the second question, since the 
nomination paper of Eatansey Dancji is 
proper, there are in fact three candidates 
for three posts, and it is not necessary to 
call a meeting of the Mahajan. I answer 
Iqnestion 3 by saying that if the nomination 
ipaper of Eatansey Damp has been 
ithe other two candidates could not have 
been declared to be elected as trustees and 

fresh nomination papers could not have 

been asked only for the election of the 
third truBtea The meeting ^as to be called 
to elect three tmatees and if the nomina¬ 
tion papers received amounted to more than 
three, they would have to be all put before 
the meeting at one time. For the reasons 
aforesaid, I am of opinion that the Com. 
missioner should have declared Eatansey 
Damji and Tricumji Patramal and Bha- 
wanji Vardhman duly elected as three 
additional trustees. Costs of all parties will 
be taxed as between party and party to 
come out of the trust estate. 

N.S./b.K. Order accordingly* 
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Beaumont C. J. and Lokub J. 

Mariyaya-^Chanviraya Biremath and 
another—Plaintiffs — Appellants. 

V. 

Shantirappa Danappa Nelvigt and 
another — Defendants —Respondents. 

Letters Patent Appeal No, 28 of 1937, 
Decided on 13th January 1939, against 
decision of Sen J., in F. A. No. 88 of 1936. 

« CotU—Suit diimisBed with co»U — Order 
on lu Joce .bowing two defondonU w^ h.vo 
incurred leperate co«U — Plaintiff mutt pay 

wotdf "plMntifi’s suit is dismisEed with 
costs” must mean that the plaintifi Is to pay the 
costs of the defendants, and If there is mote than 
one defendant ho would have to pay the costs of 
all the defendants, since pnma facie every defen. 
dant i9 entitled to defend the suit in such manner 
a^he thinks 6t and with the help of any pleader 
in whom he has confidence. Where the order 
shows on its face that there are two defendants 
■who have incurred separate costs the matter is 
made additionally clear. In such case the order 
Seans that the plaintiff must pay the costs of 
“th defendants and “ot only 

respect of both the defendants, if *e plamUff did 
not ask for an order that separate costs be not 

.Bowed : A I B ^ 

G. P. Murdeshwar — for Appellants. 

S. E. Parulekar — for Bespondents. 

Beaumont C. J. — This is an appeal 
under the Letters Patent from a decision 
of Sen J. dealing with a question as to 
costs which I should imagine must fre¬ 


quently arise. The substantive part of ther 
decree in the suit concluded with the 
words “plaintiff’s suit is dismissed with, 
costs.” Then followed three columns of 
costs, (l) the costs of the plaintiff, (2) the 
costs of defendant 1 and (3) the costs of 
defendant 2; and the learned Judge assess¬ 
ed those several costs at certain amounts, 
and then duly signed the order below the 
memorandum as to costs. The form of the* 
order follows the forms Nos. 1 and 2 of 
Appendix D to the Civil Procedure Code 
which contains columns for the costs both 
of the plaintiff and the defendant in the 

schedule to the order. 

The contention of the appellant is than 
the expression “plaintiff’s suit is dismissed 
with costs” only renders him liable for one 
set of costs in respect of both the defen¬ 
dants and for that proposition he relies 
on the decision of this Court in 48 Bom 
348.^ Looking at the terms of the order, 
apart from authority, I should have thought 
that the words “plaintiff's suit is dismissed 
with costs” must mean that the plaintiff is 
to pay the costs of the defendants, and if 
there is more than one defendant he would 
have to pay the costs of all the defendants 
since prima facie every defendant is enti¬ 
tled to defend the suit in snob manner as 
he thinks fit and with the help of any 
pleader in whom he has confidence. Where 
the order shows on its face that there are 
two defendants who have incurred sepa- 
rate costs the matter is made additionally 
clear. In my opinion therefore in this case 
the order means that the plaintiff must 
pay the costs of both defendants as speci¬ 
fied in the order. In 48 Bom 348^ the 
Court did no doubt express an opinion 
that if a suit was dismissed with costs 
and there were more than one defen¬ 
dant, the defendants would get no more 
than one set of costs; bnt that decision 
was before the issue of the High Court 
Civil Circular of 1925 which was referred 
to by Sen J. in his judgment. The Circular 
in Ch. 8 expressly provides that when 
several defendants having substantially 
one defence to make employ several plea¬ 
ders, they shall be allowed one set of costs 
only; and in such cases it will be for the 
plaintiff, at the time of hearing, to ask for 
a direction of the Court that separate costs 
be not allowed. Here the plaintiff did not! 
ask for an order that separate costs be not t 

1, Rustomjee HMEjeebhoy ▼•Cowasjee I^dab^. 

(1934) 11 A I R Bom 317 = 79 I C 704 = 26 

Bom h R 209=48 Bom 346. 
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lallowed and no snch order was made, and 
^ my opinion therefore plaintiffs mnst 
'pay a donble set of costs. The judgment 
appealed from is right and the appeal 
must be dismissed with costs. 

Lokur J. — I agree. 

O.S./r.e. Appeal dismissed, 
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Beaumont 0. J. and N. J. Wadia J. 

Emperor 

V. 

Nathalal Vanmali and others —Accused. 

Criminal Appeal No. 195 of 1938, Deci¬ 
ded on 28th February 1939, against 
order of acquittal passed by Sess. Judge, 
Ahmedabad. 

(a) Bombay Prevention of Gambling Act (4 
of 1887), S. 7—Presumption under—Nature of 
—Presumption when arises and how rebutted 
stated. 

Section 7 as amended provides that in certain 
events the house, room or place raided under 
8 . 6 shall be presumed to be used as a common 
gaming house until the contrary is proved. There 
are two events on which that presumption arises. 
The first event Is when any instrument of gaming 
has been seized in the house, room or place enter¬ 
ed under 8 . 6 or about the person of anyone found 
therein. There is no particular difficulty in deter¬ 
mining when that event occurs. All that the 
Court bas to do is to see whether the documeuts 
and things found in the house raided fall within 
the definition of "Instruments of gaming.’* If they 
do, then the presumption arises. The other event Is 
more difficult to determine. The ocounence of 
that event requires two things to be proved, first, 
that something has been seized, which is other 
than an instrument of gaming, and, secondly, 
that the police officer had reasonable grounds for 
suspecting that the thing so seized was an instru¬ 
ment of gaming. When these two things are prov¬ 
ed, then the Court must presume that the house, 
which has been entered, was used as a common 
gaming house until the contrary is proved. But 
obviously if the only evidence of the house being 
used as a common gaming house lies in the seizure 
in the house of something which is In fact not an 
instrument oi gaming, although the police officer 
had reasonable grounds for suspecting that it was 
an instrument of gaming, then there is no evl- 
d^ce of such user and the presumption is rebutted. 
The presumption arising in the second event speci¬ 
fied in 8 . 7 must always be still-born, because it 
is rebutted by proof of the very event which gives 
it birth, namely seizure of something other than 
an Instrument of gaming. The second event can 
only arise, when it Is proved that the thing which 
was found in the house raided was not an instru¬ 
ment of gaming; and directly that la proved, the 
evidential value of the thing found is destroyed. 

,, V . . [P 339 0 2; P 840 0 1, 2] 

lb) InterpretaUon of Statutes — Penal Acta 
castmg onus of innocence on accused — Con- 
•trucUon. 

In construing a Section of a penal Aet which 
casts upon the accused the burden of proving his 
“Uiocenoe, the Court must act strictly, (b 840 0 1] 


(c) Deed—Construction of—Only expert and 
no other person can be called to explain mean¬ 
ing of document. 

Generally speaking, it is not permissible to call 
a witness to explain to the Court what a docu¬ 
ment means, unless such a witness is an expert 
under the Evidence Act. It is for the Court to 
ascertain what the document means, though no 
doubt a witness may suggest methods by which an 
intelligent meaning can be given to an instrument. 

CP 340 C 2] 

E. A. Jahagirdar, Government Pleader— 

for the Crown, 

G. N. Thakor and V. N. Chhatrapati — 

for accused 1 to 4, 6 and 7, 

B. G. Thakor, M. H. Vakil and V. N. 
Chhatrapati — for accused 7, 9 and 
10 respectively, 

Be&UQioiit G, J.— This is an appeal by 
the Government of Bombay against the 
acquittal of the accused in appeal by the 
Sessions Judge of Ahmedabad of offences 
under Ss. 4 and 5, Bombay Prevention of 
Gambling Act, 1887, for which they had 
been convicted and sentenced by the trial 
Magistrate. Accused 1 and 2 are partners 
in business. Accused 3 is their servant, 
and the other accused are constituents. On 
18th April 1936, the police raided the busi. 
ness premises of accused 1 and 2, which 
premises are situate opposite the American 
Cotton Exchange of Ahmedabad. In the 
raid certain books and documents were 
seized, and it is suggested that those books 
and documents are instruments of gaming, 
and therefore since the raid took place 
under S. 6 of the Act, a presumption arises 
under S. 7 that the premises raided were 
used as a common gaming house. The 
documents seized however are not on the 
face of them instruments of gaming, and 
the learned Government Pleader therefore 
relies particularly on the words which were 
added to S. 7 by an amendment in 1936. 

Section 7, as amended, provides that in 
certain events the house, room or place 
raided under S. 6 shall be presumed to be 
used as a common gaming house until the 
contrary is proved. Now, there are two 
events as I read the Section, on which that 
presumption arises. The first event is when 
any instrument of gaming has been seized 
in the house, room or place entered under 
S. 6 or about the person of anyone found 
therein. There is no particular difl5culty 
in determining when that event occurs. 
All that the Court has to do is to see whe¬ 
ther the documents and things found in the 
house raided fall within the definition of 
“instruments of gaming.” If they do, then 
the presumption arises. The other event is 
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more difficult to determine. It is worded 
this wav • “And in the ease of any other 

[thing so seized” (that must mean any thing 

other than an officer 

If the Court , room o* 

,r^.e 

od was an instr^m leads to the presump, 
then “be occurrence of that event 

two tWngs to be proved, first. 
S'eomething has been seized, which is 
than an instrument of gaming, and, 
L/.nnfllv that the police officer had reason, 
able grounds for suspecting that the thing 
o seized ^as an instrument of gaming. 
IWhen these two things are proved, then 
the Court must presume that the house, 
which has been entered, was used as a 
common gaming-house until the contrary 
is proved. But obviously if the only evi¬ 
dence of the house being used as a common 
Isaming.house lies in the seizure in the 
house of something which is in fact not an 
instrument of gaming, although the police 
'officer had reasonable grounds for suspect, 
tng that it was an instrument of gaming, 
then there is no evidence of such user and 
the presumption is rebutted. It seems to 
me that the presumption arising in the 
second event specified in S. 7 must always 
be still-born, because ib^ is rebutted by 
proof of the very event which gives it birth, 
namely seizure of something other than an 
instrument of gaming. 

The learned Government Pleader says 
that that construction reduces the amend¬ 
ment of the* Act to a nullity, and that 
^^hat the section really means is that where 
there is found in a raid an instrument of 
gaming, or something which is reasonably 
suspected to be an instrument of gam- 
ing, though it cannot be definitely proved 
to be so. then the presumption arises, and 
the burden is thrown upon the accused to 
prove that the suspected thing is nob an 
instrument of gaming. That, no doubt, 
would be a reasonable construction to be 
placed upon the Section if the language so 
permitted. But in construing a Section of a 
penal Act. which casts upon the accused 
the burden of proving his innocence, the 
Court must act strictly, and it seems to me 
that it is impossible, readiug the language 
of the Section according to its ordinary and 
natural meaniug, to give to the Section the 
meaning for which the learned Govern¬ 
ment Pleader contends. I think that what 
I have called the second event can only 


arise, on the language used, when it is 
proved that the thing which was found in 
the house raided was not an instrument of 
gaming; and, as I have pointed out, directly 
you prove that you destroy the evidential 
value of the thing found. So that, m my 
opinion, in this case in order to bring into 
play the presumption under S. 7 it 
be proved that the things seized m the 

raid were instruments of gaming. 

One document, which was seized, and 
which was very much relied upon, is 
Ex. 3.A, which consisted of two documents. 
The first one is a short document, contain- 
ing certain figures, which in themselves are 
unintelligible. Two witnesses were called,^ 
Ex. 6 and Ex. 6—who purported to explain 
what that document means. Generally 
speaking. I think it is not permissible to 
call a witness to explain to the Court what 
a document means, unless such a witness is 
an expert under the Evidence Act. It is 
for the Court to ascertain what the docu- 
ment means, though no doubt a witness 
may suggest methods by which an intel¬ 
ligent meaning can be given to the instru¬ 
ment. However, the criticism mainly relied 
upon against both these witnesses is that 
they are obviously very unreliable. Their 
names were nob mentioned in the com. 
plaint, and they were not called as witnesses 
until many months after the raid. In 
examination-in.chief they gave evidence, 
which no doubt supported the prosecution 
case, because they said that they had 
entered into purely gambling transactions 
in American futures, but in cross-examina¬ 
tion they went back upon their evidence 
entirely. The prosecution theory is that 
the witnesses had been got at by the ac- 
cused, who are said to be wealthy persons. 
On the other hand, the theory of the accused 
is that the witnesses had been got at in the 
first instance by the police, and it was only 
in cross-examination that they repented of 
their ways and told the truth. At any rate, 
witnesses of that nature, who are brought 
forward after a considerable interval of 
time, cannot be relied upon very far, and 
I think the learned Sessions Judge was 
right in saying that their evidence could 
not be accepted as sufficient to found a 

conviction. . 

Apart from that evidence, there is really 
no evidence of pure gambling in American 
futures. There is a great deal of evidence 
that the accused were doing business in 
cotton, both in futures and in options, and 
it is suggested, and indeed admitted, « ® 
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they neyer in fact gave or took delivery of 
any bales of ootton; bub the rules of the 
American Cotton Exohange, which the 
accused say that they operate under, prohi. 
bit a transaction where no delivery is given 
or contemplated, and the oases show that 
if delivery is given or contemplated, the 
transskotion is not a purely gambling trans. 
action, although one knows very well that 
in practice in most of these oases dealing 
in futures and options no delivery is in 
point of fact ever taken or contemplated. 

But the accounts of the accused, which 
are put in, for example, of dealings by 
accused 1 and 2 with accused 4, 6, 7 and 9, 
seem to be ordinary accounts, which one 
would expect in dealings of this nature, 
trhey show the bales purchased and the 
bales sold. Sometimes the transaction is a 
purely future transaction, sometimes it is 
teji or mandi, or teji mandi; and where it is 
a case of option, the commission is shown, 
if no transaction resulted, that is to say if 
the option was not exercised. If it was 
exercised, the price is shown, and on the 
other side of the account are shown the 
oroBS.contracts. There were weekly settle, 
ments, that is to say settlements before 
the due date under the contract, and it is 
suggested that as under those weekly settle¬ 
ments the accounts were closed, the trans¬ 
action must have been pure gambling which 
had no relation to delivery on the due date. 
Bub as far as I can see, the accounts are 
only closed at the end of the week where 
the bales purchased and sold tally. In that 
event, of course, there is no question of 
any delivery, because the constituent has 
bought and sold the same number of bales, 
and it is only a question of paying or receiv. 
ing differences. But where the bales do 
not tally, the outstanding bales are carried 
over, and, at any rate, theoretically they 
would go on being carried over until the 
due date when the transaction of sale or 
purchase would have to be put through. 
There is nothing, in my opinion, to show 
that the business carried on by these 
accused in respect of these cotton transac. 
tions differs from that normally carried on 
on the Stock Exohange. I think therefore 
that the appeal of Government fails. Ac. 
count books, papers and things seized to 
be returned to the accused. 

N. J. Wadia J.—The case of the prose¬ 
cution was that accused 1 and 2 were carry, 
ing on gambling in American futures and 
in ank.farak and teji mandi transactions 
on a large scale. That being their case, it is 


surprising that they should have been able 
to adduce so little evidence to support their 
allegations. In the complaint first made 
only three witnesses were mentioned, two 
of them being the Police Sub-Inspector and 
a paneb, and the third being one Babulal, 
a man who had been for a short time a 
clerk in the office of accused 1 and 2. The 
evidence of these three witnesses could not 
possibly have established the case for the 
prosecution. The two witnesses on whom 
they principally relied, Purshottam, Ex. 6, 
and Jasubhai, Ex. 5, were both produced 
at a very late stage. 

With regard to the alleged dealings in 
ank.farak, there is no evidence at all. With 
regard to the gambling in American futures, 
the only document on which the prosecu. 
tion relies is a small slip, Ex. 3.A, con¬ 
taining a few pencil figures. By themselves, 
the figures are unintelligible and do not 
necessarily show that they relate to any 
illegal transactions. Accused 1 is the Chair¬ 
man of the American Cotton Exchange. 
He has also a cloth shop. There is nothing 
impossible in documents being found in his 
shop which might appear unintelligible to 
strangers, and the mere fact, therefore, that 
the figures on Ex. 3.A are not easily intelli¬ 
gible would be no reason for suspecting 
the accused. If the two witnesses on whom 
the prosecution rely for showing that 
Ex. 3.A related to dealings in American 
futures had been reliable, it could have 
been said that the prosecution had succee¬ 
ded in showing that Ex. 3.A referred to 
dealings in American futures. But these 
two witnesses are obviously absolutely 
untrustworthy witnesses. Ex. 5, Jasubhai, 
was first examined. After part of his exa¬ 
mination.in.chief had been concluded, he 
disappeared and could only be produced 
again in Court on a warrant. He made 
serious allegations that the police had been 
bringing pressure to bear upon him to 
depose against the accused, and in the cross- 
examination he went back on everything 
which he bad deposed against the accused 
in examination.in.chief, and said that what 
be bad stated with regard to the dealings 
carried on by accused 1 and 2 with the 
other accused was not based on his own 
knowledge at all. When this witness failed, 
the prosecution produced another witness, 
Purshottam, Exhibit 6. Purshottam un¬ 
doubtedly said in his examination.in.chief 
that he was personally acquainted with the 
transactions which the accused were carry¬ 
ing on and that those transactions were of 
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a gambling naturo. Bat ho again in. hia 
cross.examination went back entirely on 
what he had stated in his examination.in- 
chief and disclaimed any personal know¬ 
ledge with regard to the transactions carried 
on by accused 1 and 2. It would be impos¬ 
sible to convict the accused on evidence of 
witnesses such as these; and if the evidence 
of these two witnesses is disregarded, there 
is nothing whatever in the prosecution evi¬ 
dence to show that Ex. 3.A referred to 
any transactions of a wagering nature, or 
that accused 1 and 2 had anything to do 
with Ex. 3.A, which was found in the 
pocket of accused 3, and which may con. 
ceivably have nothing to do with the busi- 
ness which accused 1 and 2 were carrying on. 

A large number of account books have 
been produced to show that teji mandi 
transactions were carried on on the pre¬ 
mises, that in these transactions there was 
absolutely no intention of either giving or 
taking delivery, and that the transactions 
were of a purely wagering nature. Here, 


again, the account books themselves do not 
necessarily suggest that the transactions 
were of a wagering nature. They are capa¬ 
ble of the interpretation which, the accused 
urge, should be put upon them, that they 
were ordinary transactions carried on under 
the rules of the American Cotton Exchange, 
of which accused 1 was admittedly the 
Chairman, and were expressly carried on 
under the condition imposed by those rules 
that deliveries were to be given or taken. 
Accused 1 in his statement said that deli¬ 
veries were intended to be given or^ taken. 
It is true that all the other accused in their 
statements have said that deliveries were 
not actually given or taken. But the mere 
fact that deliveries were never given or 
taken would not show that both parties to 
the transactions had stipulated that deli¬ 
veries were never to be given or demanded. 
Apart from the evidence of the two wit. 
nesses whom I have referred to, and who 
are clearly unreliable, there is nothing to 
show that deliveries would not have been 
given even in cases where they were 
demanded. 

The only other witness whom the pro¬ 
secution examined on this point is Babulal, 
a clerk of accused 1 and 2, who said that 
the business carried on by accused 1 in the 
shop which was raided by the police was 
a cotton brokerage business in connexion 
with the American Cotton Exchange. To 
that extent he supports the statement made 
by accused 1 that the business, which b 


referred to in the account books which have 
been produced in the case, was business 
done in connexion with the American 
Cotton Exchange and under its rules. With 
regard to delivery all that the witness said 
was that he did not know if delivery of 
cotton was given. But that by itself would 
not be sufficient to show that both parties 
to the transactions in every case contem¬ 
plated that delivery should neither be given 
nor taken. The prosecution evidence faib 
to establish any case against the accused 
under S. 4 or S. 5. I agree, therefore, that 
the appeal must be dismissed. 

n.s./r.k. Appeal dismissed. 
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Engineer J. 

Karhalai Gulam and others — 

FlaintiCTs. 

V. 

Maji Ebrahim Busheri & Co. — 

Defendants. 

Suit No. 410 of 1938, Decided on 18th 
July 1938. 

Limitation Act (1908 as amended in 1938), 
Art. 5 — Summary suit instituted before 
ISth January 1938 more than one year after 
accrual of cause of action is barred and is not 
revived by amendment. 

Where before 15th January 1938, a summary 
suit instituted more than one year after the 
accrual of the cause of action Is thus barred under 
Art. 5 as it originally stood, the salt is not revived 
by the amendment of ISth January 1938 which 
prescribes a period of three years ; 12 Mad 26 
(P C); 20 Cal 487 (P C); 4 Bom 230 and 37 
Bom 393, Bel. on; AIR 1921 Bom 40, Disling. 

(P 342 C 2; P 343 C 1; P 344 C I] 

M. A. Jinnah — for Plaintifs. 

M. C. Setalvad, Advocate-General — 

for Defendants. 

Judgment. — This is a summons for 
judgment and the first point that arises b 
whether as submitted by the defendants 
the suit as a summary suit is barred by 
the law of limitation. The Article appli¬ 
cable in summary suits is Art. 5 which as 
it originally stood provided a period of one 
year. That Article was amended by an 
amendment which came into force on 15th 
January 1938. By this amendment the 
period of limitation is increased to three 
years. It is common ground that before 
15th January 1938 more than one year 
had expired from the accrual of the cause 
of action, so that if the original Article 
applies, the plaintiffs are not at liberty ta 
file this suit as a summary suit. Tbd 
plaintiffs however contend that the amend-/ 
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ment is rotrospeotive and that the Limi. 
tation Aot in force when the salt was filed 
was the Aot as amended and therefore the 
period of limitation applicable is three 
years. 

The Limitation Aot of 1859 provided 
by S. 18 that all suits that might then 
be pending or that should be instituted 
within the period of two years from the date 
of the passing of that Act should be tried 
and determined as if that Aot had not been 
passed, but all suits to which the provi¬ 
sions of that Aot were applicable and which 
might be instituted after the expiration of 
the said period should be governed by that 
Aot and no other law of limitation, any 
statute, Aot or Begulation then in force 
notwithstanding. In the Limitation Aot of 
1871 which received the assent of the 
Governor-General on 24th March 1871 and 
which came into force on 1st July 1871, it 
was expressly provided that nothing con¬ 
tained in Ss. 2 and 3 or in Parts 2 and 3 
applied to suits instituted before 1st April 
1873, Bs. 2 and 3 and Parts 2 and 3, 
Limitation Act of 1871 make up the whole 
of that Act except the last Part, viz. 
Part 4, which refers to the acquisition of 
ownership by possession. 

. Thus, in both the Acts of 1859 and 1871| 
express provision was made for cases where 
suits were filed after the coming into ope- 
ration of the respective Acts up to a Mrtain 
period. When we come to the Limitation 
Aot of 1877 we find that it provided in 
8. 2 that all references to the Limitation 
Act of 1871 should be read as if made to the 
Act of 1877, and that nothing contained in 
the Acts of 1871 and 1877 should be deemed 
to afiect any title acquired or to revive any 
right to sue barred under the Act of 1871 
■or under any enactment thereby repealed. 
In 161 A 167^ their Lordships of the Privy 
Council observed that if the later Acts of 
Limitation altered the law they would not 
revive the right of suit. The Limitation 
Aot under which the suit was barred was 
■the Aot of 1869. In 20 I A 30^ at p. 38 
'the Privy Council held that on Ist April 
1873, the plaintiffs’ suit was barred by the 
•law of limitation under the Act of 1871, 
and that the Act of 1877 could not revive 
the plaintiffs’ right so barred. The provi. 
eion aforesaid no longer appears in the 
Limita tion Aot, but there is a general pro. 

1* AppasaiDi Odayar ▼. Subramanya Odayar, 
(1869) 13 Mad 26=161A167 =:6 Sat 356 (PC). 
‘■2. Mobesh Naraln v. Taraek Nath, (1893) 20 Cal 
487 =20 1 A 80=6 Bar 261 (P 0). 


vision now appearing in the General Clauses 
Act of 1897, S. 6 of which provides that 
the repeal of an enactment shall not revive 
anything not in force or existing at the 
time when the repeal takes effect; or affect 
the previous operation of any enactment so 
repealed. In 4 Bom 230,* at p. 233 the 
Appeal Court held that a claim barred by 
limitation when Act 9 of 1671 came into 
force was not revived by the passing of that 
Act. In the Limitation Act of 1859, the 
period of limitation for recovering a deposit 
was three years from the date of the depo¬ 
sit. The deposit was made on 12th Decem¬ 
ber 1864, and the accounts in question were 
adjusted in July 1865. In 1871, a new Aot 
of Limitation came into force which pro¬ 
vided a period of three years from the date 
of the demand as the period of limitation 
for recovering a deposit. The plaintiffs made 
a demand in April 1877, and filed a suit on 
25th June 1877. It was held that the suit 
was barred by the law of limitation. 

This decision was followed in 37 Bom 
393.^ That was a suit for restitution of 
conjugal rights. The husband demanded 
restitution by his letter of 11th July 1906, 
and the wife refused the demand on 19th 
July 1906. In the Limitation Act of 1871 
there was an Article, viz. Art. 35, which 
provided a period of two years from the date 
of demand and refusal as the period of limi. 
tation for suits for restitution of conjugal 
rights. In 1908 the present Limitation Aot 
came into force by which Art. 35 was 
repealed. On 16th June 1911, the husband 
made a fresh demand, and the demand not 
being complied with by the wife, he filed a 
suit on 20th June 1911. It was held that 
the plaintiff’s right to sue bad become 
barred under Act 15 of 1877, and that it 
could not be revived by Aot 9 of 1908 
which repealed Art. 35 of the earlier Act* 
Heaton, J. who decided the suit in the first 
instance, considered himself bound by the 
authority iu 4 Bom 230,* although he him. 
self was of a different opinion. The matter 
was taken to the Appeal Court and the 
Court of Appeal consisting of Sir Basil 
Scott C. J. and Cbandavarkar J. affirmed 
the law laid down in 4 Bom 230.* On behalf 
of the plaintiffs, 45 Bom 365* was cited in 
support of their submission. In that case 
it was held that S. 48, Civil P. G., 1908, 

8 . ViDayak Oovind v. Babaji, (1879) 4 Bom 230. 

4. Mahomed Mebdl v. Saklnabai, (1912) 87 Bom 
893=17 I 0 629=14 Bom Ii R 908. 

6 . GopaldasT.Tribhowan, (1921) 8 AIR Bom 40 
=69 10 790=22 Bom LB 1420=45 Bom 366. 
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has a retrospective effect but ‘^U decision 
proceeded on the ground that S. 154 of the 
Code clearly contemplated a retrospect ve 
effect of the Code and an interference with 
rights acquired under the old Code, and 
that therefore there was “ f 

^rc^mp^en/forlhfplain.^^ to file the 

^The questiM^hen arises as to what order 
I should make in the matter. In my opinion, 
it is not necessary to dismiss the suit. The 
filing of the suit is nob barred, only the 
right to file a summary suit is barred. If 
the Prothonotary had refused to accept it 
as a summary suit, the plaintiffs could have 

got it pofc 0° ^ ® 

long cause. The order I therefore make is 

that the suit be transferred to the list of 

long causes. As regards the merits of the 

defence it is not necessary for me to say 

more than that the defence is of such a 

character that the Court would be justified 

in directing an early hearing of the suit. 

I direct the defendants to file their written 

statement within four weeks. Parties to 

make their respective affidavits of docu. 

ments within ten days thereafter, usual 

inspection forthwith thereafter, and the 

suit to be on some board for hearing on 

14th November 1938. As regards the costs 

of the Chamber Summons, the plaintiffs 

have chosen a wrong method of procedure 

and I direct the plaintiffs to pay the costs 

of the Chamber Summons. Counsel certified. 

D.S./R.K. Order accordingly* 
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Beaumont C. J. 

Jehangir Cursetji Mistri — Defendant 

— Applicant. 

V. 

Kastur Pannaji Oswal — Plaintiff — 

Opponent. 

Civil Revision Applu, No. 355 of 1938, 
Decided on 25th January 1939, against 
order of Judge of Court of Small Causes, 
Poona?in Sm C. C. Suit No. 914 of 1938. 

(«) IntoWency — Order of ditcharge on con¬ 
dition thot in«oWenl would remain liable^ to 
debt! incurred before insolvency defeats object 
of adjudication—Such order amounU to refusal 

to grant discharge. , , ^ 

The object of an adjudication in insolvency is to 
free the debtor from the claims of his existing ere- 
dUors .whlch are to be satisfied out of the property 
of the debtor which the Court takes possession of 
and distributes among the creditors; and for the 
Court to discharge the insolvent but to leave him 


liable to debts Incurred before insolvency defeats- 
the object of the adjudication. Such conditional' 
discharge amounts to a refusal to grant discharge, 

[P 344 C 21. 

(b) Provincial Insolvency Act (1920), S. 28' 
(2) —Leave of Court not obtained—Suit mustbe 
dismissed. 

The prohibition in S. 28 (2) imposes a condition, 
precedent to the commencement of the suit, and ifi 
the leave of the Court is not obtained, the suit 
must necessarily be dismissed : AIR 1915 Bom 
134 and AIR 1932 Bom 338, Foil.; AIR 1939 
Bom 344, Not foil. CP 345 0 11 

B. Moropanth — for Applicant* 

G. E. Madbhavi — for Opponent. 

Order. — In fche fcwo suits, out of which 
these revision applications arise, the plain¬ 
tiff sued the defendant on money claims io 
the Small Cause Court at Poona, the suits¬ 
having been commenced on 2nd February 
1938. The defence in each case was that, as- 
the defendant bad been adjudicated insol- 
vent in August 1935, the plaintiff’s suit did 
not lie, since be had not obtained leave to 
sue under S. 28 (2), Provincial Insolvency 
Act. The answer to that defence was that 
the insolvency bad been brought to an end 
subject to a condition which allowed the 
creditors to sue. The material facts relating, 
to the insolvency are that the adjudication, 
took place in 1935, and certain sums were^ 
paid into Court by the insolvent. Subse- 
quently, he applied for his discharge, and 
the learned Subordinate Judge at PooDa^ 
before whom the application came, was ofi 
opinion that the debtor bad not paid eight 
annas in the rupee, and therefore ought not 
to be given an unconditional discharge, andi 
he made the following order: 

1 do nob grant an absolute order of discharge 
but grant a conditional one the condition being 
that the creditors may recover their dues, if within 
time, until they become irrecoverable. 

That seems to me to be a very singular 
order to make in insolvency. It destroys' 
the whole effect of the insolvency. The object 
of an adjudication in insolvency is to free 
the debtor from the claims of his existing 
creditors, which are to be satisfied out of the 
property of the debtor which the Court 
takes possession of and distributes among 
the creditors; and for the Court to discharge 
the insolvent but to leave him liable to 
debts incurred before insolvency defeats the 
object of the adjudication. The order is 
sought to be justified under S. 41 (2) (c), 
Provincial Insolvency Act. That Section 
provides that the Court may grant an order 
of discharge subject to any conditions with 
respect to any earnings or income which* 
may afterwards become due to the insoU 
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vent, or with reapeot to his after.acquired 
property. It is clear that the condition 
imposed by the learned Judge has nothing 
to do with the future earnings or income or 
with after-acquired property, and in*my 
opinion the condition is invalid in law. The 
question then arises as to the meaning and 
effect of the order. Is it an order of dis. 
charge subject to a void condition or is it an 
order refusing discharge? Taking the words 
of the order as a whole and having regard 
to the statement therein that the learned 
Judge was not prepared to grant an unoon- 
ditional discharge, I think I must take the 
order as amounting to a refusal to grant 
discharge. If the order amounts to an abso. 
lute discharge, the plaintiff’s debt is releas- 
ed under S. 44 (2). But if the order amounts, 
as I hold that it does, to a refusal of dis. 
charge, then the question arises as to what 
is the effect of the plaintiff having failed to 
obtain leave from the Court under S. 28 (2). 

It was held by Tyabji J. in 57 Bom 623^ 
that where a suit was commenced against 
an insolvent without obtaining leave, the 
suit need not be dismissed but might be 
stayed* Therein he differed from a previous 
decision of Davar J. in 40 Bom 235® which 
had been followed by Blackwell J. in 34 
Bom L R 649,® though the latter decision 
was not apparently brought to the atten. 
tion of Tyabji J. There being oonfiioting 
decisions of Courts of co-ordinate jurisdic. 
tion, 1 have to determine which of them 
should be followed, and I have no hesita¬ 
tion in following the decisions of Davar 
and Blackwell JJ. It seems to me that the 
language of S. 28 (2) is perfectly plain. It 
provides that after adjudication no creditor 
to whom the insolvent is indebted in res¬ 
pect of any debt provable under the Act 
shall during the pendency of the insolvency 
proceedings have any remedy against the 
property of the insolvent in respect of the 
debt, or commence any suit or other legal 
proceeding, except with the leave of the 
Court. This prohibition seems to me to 
impose a condition precedent to the com. 
mencement of the suit, and if the leave of 
the Court is not obtained, the suit must 
necessarily be dismissed. I must make the 
rule absolute with costs, and dismiss the 
plaintiff’s su its with costs, but this is with- 

1. Bhimajl v. Chunilal, (1932) 19 AIR Bom 844= 
138 I 0 824=57 Bom 623=84 Bom D R 683. 

9. In re Dwarkadas Tejbbandas, (1915) 2 A I R 
Bom 184=311 0 948=17 Bom L R 295 = 40 
Bom 236. 

8 . Maya Ookeda v. Kuverji, (1932) 19 A I R Bom 
888=188 I 0 788=34 Bom L R 649. 
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out prejudice to any right the plaintiff may- 
have to prove for his debt in the insolvency, 

d.s./r.k. Buie made absolute. 
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Motilal Trihhovandas Choksey — 

Plaintiff. 

V. 

Shankarlal Chhaganlal — Defendant. 

Suit No. 1373 of 1937, Decided on 6th 
December 1938. 

Letters Patent (Bombay), Cl, 12 “ Amend¬ 
ment altering cause of action made — Fresh 
leave in respect of altered cause of action ia 
necessary. 

The obtaining of leave ander Clause 12 of the 
Letters Patent is the foundation of the jurisdic¬ 
tion, and such leave must be obtained before the 
institution of the suit and cannot be granted after¬ 
wards. If an amendment, vrhich would alter the 
cause of action, is made, it necessarily follows that 
fresh leave should be obtained in respect of the 
altered cause of action. The cause of action alleged 
to exist in six persons against the defendant for 
their alleged employment as brokers by him, is 
clearly different from the alleged cause of action 
claimed to exist in the individual. The cause of 
action, which is a right to sue vested in six per¬ 
sons alleged to be doing business together, is not 
the same as the right whioh exists in one indivi¬ 
dual. Hence, when plaint is amended so as to 
substitute the latter cause of action for the firsts 
fresh leave under Cl. 12 is necessary : 15 Bom 93^ 
Bel. on. tP 346 C 1, 2} 

D. B. Deaai — for Plaintiff. 

M. J, Mehta and M. J. Mistree — 

for Defendant* 

Judgment, — This suit was originally 
filed as a summary suit in the name of the 
plaintiff as a firm, and a declaration as 
required by O. 30, R. 2 (i), disclosing the 
names of six partners in the firm was also 
filed. O. 30, R. 2 (3), provided as follows: 

Where the names of the partners are declared in 
the manner referred to In sub-r. (1), the suit shall- 
proceed in the same manner, and the same conse¬ 
quences in all respects shall follow, as if they had 
been named as plaintiSs in the plaint. 

The suit filed in that way was therefore 
a suit filed by the six persons against the 
defendant. Reading the plaint in that way, 
the cause of action was that the defendant 
had given instructions to the six plaintiffs 
to effect transactions on his behalf; that 
they worked as his brokers, and as a result 
of carrying out his transactions the six 
plaintiffs had suffered a loss and they 
claimed the same from the defendant. As 
the defendant was a resident of Surat, it 
was alleged in the plaint that a part of the 
cause of action (without stating what part) 
bad arisen in Bombay within the jurisdic¬ 
tion of this Court. Leave under CL. 12,. 
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Letters Patent, was obtained at that stage 

and the plaint was filed. 

When the plaintiff firm (six plaintiffs) 

f « the sirplaintiffs together had no cause 

o/acuon gainst him at all and the suit 

L fViflrsfore be dismissed. On this con- 
Lntion. the learned Chamber Judge granted 
unconditional leave to defend to the defen. 
dant. Thereafter the plaint was amended 
and Mobilal Tribhovandas Choksey, the 
individual, continued the suit in hia own 
name- Consequentialamendments were made 
in the plaint which made the cause of action 
as follows: Motilal, the individual, was 
employed by the defendant as a broker. 
Motilal was given instructions to put 
through the transactions in shares for and 
on behalf of the defendant -which Motilal 
did. As the defendant failed to carry out 
his obligations under the transactions, Moti¬ 
lal sufifered a loss and. in this suit, claimed 
to recover the same from the defendant. 
When these amendments were made and 
Motilal himself continued the suit, no leave 
under 01.12. Letters Patent, was obtained. 

In the written statement the defendant 
has raised a contention that this Court has 
no jurisdiction to try this suit. In para. 12 
of the written statement the defendant 
denied that a material part of the cause of 
action arose in Bombay. The defendant 
further contended and submitted that in 
any event this Court had no jurisdiction to 
try this suit. When the suit reached hear¬ 
ing, Mr. Mehta for the defendant pointed 
out that when Motilal, the individual, 
claimed to proceed with the suit he had 
not obtained leave under 01. 12, Letters 
Patent, and the Court had no jurisdiction 

to try the suit. . <. t. • • 

The question goes to the root of the juris¬ 
diction of the Court, and when the facts are 
pointed out, it is the duty of the Court to 
consider the question, whether the same 
has been raised by the defendant or not. In 
the present case the facts are not disputed. 
The obtaining of leave under 01.12, Letters 
Patent, is the foundation of the jurisdic¬ 
tion, and it has been held that such^ leave 
must be obtained before the institution of 
the suit and cannot bo granted afterwards. 
In 15 Bom 93' it was held that the leave 

1, Bampartab Samruthroy v, Ptemsakh Chanda- 
mal, (1891) 15 Bom 93. 


granted was confined to the cause or causes 
of action sot forward in the plaint at the 
time the leave was granted; hence the 
plaint cannot be amended so as to alter the 
cau^e of action. If an amendment, which 
would alter the cause of action, was made, 
it necessarily follows that fresh leave should 
be obtained in respect of the altered cause 
of action. In the present case, it seems clear 
to me that the cause of action alleged to 
exist in the six persons against the defen¬ 
dant for their alleged employment as bro¬ 
kers by him, is clearly different from the 
alleged cause of action claimed to exist in 
Motilal the individual. The cause of action, 
which is a right to sue vested in six per¬ 
sons alleged to be doing business together, 
is not the same as the right which exists 
in one individual. In the first case these 
persons are together appointed agents for 
the defendant and the act of one or the 
other of them will bind the rest. They will 
all be liable and can only give a joint dis¬ 
charge. When the claim is made by Motilal, 
he alone is alleged to be the agent appointed 
by the defendant, he alone is under the 
obligation to carry out the instructions and 
be alone is liable to the defendant and can 
enforce the claim for damages or indemnity, 
if any, against the defendant. The two 
causes of action being thus entirely different 
and no leave having been obtained when 
Motilal, the individual, desired to carry on 
the suit, this issue must be found against 
the plaintiff and the suit should therefore 
be dismissed with costs. 

The counterclaim is made expressly con- 
ditional, i. e. if it is held by the Court that 
the plaintiff is entitled to sue the defendant 
in respect of the dealings mentioned in the 
plaint. Having regard to the defect in filing 
the plaint the suit is dismissed. The Court 
is not therefore in a position to determine 
whether the plaintiff is entitled to sue the 
defendant in respect of the dealings men¬ 
tioned in the plaint. Leave is therefore 
granted to the defendant to withdraw bis 
counterclaim as it is a conditional counter¬ 
claim and the condition is not fulfilled. 
Liberty to the defendant to file a fresh suit 
on the same cause of action. No order as to 
costs of the counterclaim. 


d.s./b.K. 


Suit dismissed . 
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Performing Bight Societyt Ltd. — 

Plaintiffs. 

V. 

Indian Morning Post Besiaurant — 

Defendants. 

Suit No. 781 of 1937, Decided on 7th 
November 1938. 

(a) Evidence Act (1872), S. 85 — Court can 
presume that all necessary requirements for 
proper execution of power of attorney were 
fulhlled—-Provision of S. 85 is not exhaustive. 

Under 8. 65 the Court shall presume that a 
power of attorney executed before and authenti¬ 
cated by a notary public, was so executed and 
authenticated. The provision is mandatory, and It 
Is open to the Court to presume that all the neces* 
Bary requirements for the proper execution of the 
power of attorney have been duly fulfilled. More¬ 
over there are different legal modes of executing a 
power of attorney and the provision of S. 85 is not 
exhaustive : 21 Mad 492, Rel. on. (P 347 0 2; 

P 348 0 11 

(b) Civil P. c. (1908), O. 3. R. 2 (a)--Allor. 
oey of Bombay High Court can act both under 
general as well as special power of attorney. 

The word'persons'in the first part of the amend¬ 
ment is comprehensive, and does not exclude an 
attorney of the High Court of Bombay. What is 
meant under the second part is that an attorney of 
Bombay High Court can also appear under a spe¬ 
cial power of attorney. The words “requisite spe¬ 
cial power of attorney" do not mean that only a 
qpeeial power of attorney is required. They mean 
that the special power of attorney must be a pro¬ 
per power. Hence an attorney of Bombay High 
can act both under a general as well as a special 
power of attorney, but a person who is not an 
attorney can act only under a general power. 

[P 348 C 2] 

(c) Civil P. C. (1908), O. 29, R. 1—0. 29. 
R. 1 does not exclude operation of O. 6,Rr. 14 
and 15. 

Order 29, B. 1 Is a permissive rule, and does not 
exclude the operation of O. 6, Rr. 14 and 15 of the 
Code. Hence the plaint of a company signed by a 
person as the constituted attorney of the plaintifis 
la properly signed and verified. There is nothing in 
O. 6, R. 16 which prevents the person verifying 
from saying that the whole plaint is upon informa* 
tion received and believed to be true A I B 1930 
Bom 666 and AIR 1936 Bom 418, Foil. 

tP 849 C 1] 

J. S. Kbergamwala and D. B. Desai — 

for Plaintiffs, 

J. C. Forbes and N. EC. Jbabvala — 

for Defendants. 

Judgment. — This is a suit in respect of 
an alleged infringement of copyright. Plain, 
tiffs are a company having their registered 
office in London and are the present owners 
of a copyright in a musical work or compo¬ 
sition called Classioa,” which copyright is 
still subsisting. They alleged that the defen¬ 
dants infringed that copyright on 23rd 


March 1937, by either performing the 
musical work or causing it to be performed 
on their premises without the plaintiffs’ 
knowledge and consent. Plaintiffs have 
accordingly filed this suit for an injunction 
and damages through their constituted 
attorney, Mr. Charles* Mortimer Eastley, a 
partner of the firm of Messrs Little & Co., 
attorneys of this Court. The defendants 
contended at first that the musical com. 
position "Classioa” could not form the 
subject-matter of a copyright, and a com¬ 
mission was accordingly issued to England 
to take evidence on the point. That con- 
tention was, however, abandoned at the 
hearing. Defendants further denied that 
the copyright still subsisted or was vested 
in the plaintiffs, but that contention has 
also been given up, and no issue has been 
framed on it. Defendants only deny the 
alleged infringement on the 23rd March 
and accordingly deny liability. They have 
however, raised three issues with regard to 
the frame of the suit which I will first 
deal with. 

Issue 1 is whether Mr. C. M. Eastley is 
the constituted attorney of the plaintiffs. 
The power-of-attorney under which the 
suit is filed is dated 10th March 1932, and 
is given in favour of the members of the 
firm of Messrs Little and Co., plaintiff’s 
attorneys, including Mr. C. M. Eastley. It 
is a general power-of-attorney, and has 
been put in as Ex. 1. The power is given 
under the seal of the company which is 
affixed at the end, hut defendant’s counsel 
argued that under Art. 48 of the Articles 
of Association of the company the seal of 
the company could not be affixed to any 
instrument except by the authority of the 
resolotiou of the directors and in the pre¬ 
sence of at least two directors and the 
secretary or such other person as the Board 
of Directors may appoint for the purpose, 
and that such resolution bad not been pro. 
duced. A true copy of the resolution was, 
however, produced and shown to the Court. 
The power-of-attorney is given under the 
seal of a Notary Public of the city of Lon¬ 
don, and has been duly executed and attes. 
ted. Under S. 85. Evidence Act, the Court 
shall presume that a power-of.attorney 
executed before, and authenticated by, a 
notary public, was so executed and authen- 
ticated. The provision is mandatory, and it 
is open to the Court to presume that all 
the necessary requirements for the proper 
execution of the power-of-attorney have 
been duly fulfilled. I may further point 
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out that under S. 57 (6), Evidence Act, the 
Court shall take judicial notice of, inter 
alia, all seals of notaries public. It has also 
been held in 21 Mad 492^ that there are 
different legal modes of executing a power- 
of.attorney, and that the provision of Sec. 
85 was not exhaustive. There is a certifi¬ 
cate annexed to the power-of-attorney in 
suit by the Notary Public in which he says 
that the common seal of the plaintiff com¬ 
pany had been affixed to the power, and 
that it was executed in his presence in pur¬ 
suance of a resolution of the Board of Direc¬ 
tors and in the presence of two of the 
directors of the company and its secretary. 
In my opinion the power.of-attorny is pro¬ 
perly executed, and I therefore answer 
issue 1 in the affirmative. 


Issue 2 is whether Mr. Eastley is the 
recognized agent of the plaintiffs. It xs pro¬ 
vided by O. 3. R. 1, Civil P. C.. that any 
appearance, application or act in or to any 
Court, required or authorized by law, may 
be done by the party in person, or by his 
recognized agent. Under O. 3. R. tne 
recoinized agents of parties by 
appearances, applications and may be 

made or done are amongst others par- 
Bons holdingpower-of.attorney, authorizing 
th^m to nilL and such appear^^^^^^^^^^ 

^‘’"'’The ™rd ■g^ntri^r^c^tog tb^ wLd; 
ties. The word general ^P 

o^f°1882 was omitted in 0. 3, B. 2, and the 
clause making specific provision for Mukh- 
tears in that Section has f^^een deleted. 
The result was that O. 3, B. 2 U;. as iD 
originally stood, authorized any person 
holding a power-of.attorney to act or make 
applications or appearances in Court. Lhe 
rule however has been amended from time 
to time ; but it is not necessary to discuss 
the different amendments in this place. The 
present amendment in force, which is ap¬ 
plicable, runs as follows : . 

(a) Persona holding on behalf of such parties 
either (i) a general power-of-attorney; or (ii) in the 
case of proceedings in the High Court of Bombay 
an attorney of such High Court.... holding the 
requisite special power-of-attorney from parties not 
resident within the local limits of the jurisdiction 
of the Court within which limits the appearance, 
application or act ia made or done, authorizing 
them or him to make and do such appearances, 
applications and acta on behalf of such parties. 

It was argued tbat the two parts of this 
amended rule were disjunctive, and the 
power-of-attorney under which au attorney 
of the High Court could act in High Court 

1. In re Bladen, (1898) 91 Mad 492. 


proceedings could only be a special power- 
of-attorney and no other. The word per¬ 
sons’ in the first part of the amendment is 
comprehensive, and does not exclude an 
attorney of the High Court. What is meant 
under the second part is that an attorney 
of the High Court of Bombay can also 
appear under a special power-of-attorney. 
It is a person who is not an attorney who 
can only act for a party under a general 
power-of-attorney. It was pointed out that 
it was not clearly stated in part 2 
the special power-of-attorney was in addi¬ 
tion to a general power-of-attorney under 
which an attorney could act. The rule is 
not clearly worded. But if it had been the 
intention of the makers of the amended rM©' 
to restrict an attorney only to a special 
power-of-attorney, it would have been pro¬ 
vided specifically that an attorney of the 
Court could only act under a special ^^ower- 
of-attorney and no other. The words requi¬ 
site special power-of-attorney’* do not mean 
that only a special power-of-attorney is 
required. They mean that the special power- 
of-attorney must be a proper power. If an 
attorney could not act also under a general 
power-of-attorney, a great deal of incon- 
venience would arise if the attorney who 
had to file suits on behalf of an absent 
party and to make interlocutory applioa- 
tioDS immediately was to wait to get a 
special power-of-attorney in every case. 
Defendants’ counsel argued that a general 
power-of-attorney might be easily abused 
by an attorney who might be tempted 
to file suit after suit without reference to 
the party. But to that the answer is that 
a general power-pf-attorney need not be- 
given to the attorney if the party does not 
BO wish. In my opinion therefore an attorney 
of this Court can act both under a general 
as well as a special power-of-attorney, bat 
a person who is not an attorney can act 
only under a general power. I therefore 
hold tbat Mr. Eastley is the recognized 
agent of the plaintiffs, and would answer 
issue 2 also in the affirmative. 

Issue 3 is whether the plaint is properly^ 
signed and verified. My attention was 
drawn to 0. 29, Rule 1 of the Code, under 
which suits by a corporation may be signed 
and verified on its behalf by the secretary 
or by any director or other principal officer 
of the corporation who is able to depose to 
the facts of the case. It was argued that 
this plaint had not been verified by a per¬ 
son who would fall under any one of th®e 
categories. It has however been held by 
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*the Appeal Court in 32 Bom L R 1306* 
that O. 29, R. 1, 13 a permissive rule, and 
does not exclude the operation of Order 6, 
Rr. 14 and 15 of the Code. That case was 
also followed by Rangnekar J. in 38 Bom 
li R 894.* Under O. 6, R. 14, every plead¬ 
ing shall be signed by the party and his 
pleader (if any) : provided that where a 
party pleading is, by reason of absence or 
for other good cause, unable to sign the 
pleading, it may be signed by any person 
duly authorized by him to sign the same or 
to sue or defend on his behalf. The plaint 
has been signed by Mr. Bastley as the con. 
stituted attorney of the plaintiffs, and I 
•have already held that his appointment as 
such is valid and that he is the recognized 
agent of the plaintiffs. It is provided by 
•O. 6, R. 16, that every pleading shall be 
veri6ed at the foot by the party or by some 
other person proved to the satisfaction of 
the Court to be acquainted with the facte 
of the case. It is further provided that the 
person verifying shall specify by reference 
to the particular paragraphs of the plead, 
ing what he verifies of his own knowledge 
and what he verifies upon information 
received and believed to be true. There is 
nothing in this rule which prevents the 
person verifying from saying that the whole 
plaint is upon information received and 
believed to be true. That has been done, 
and I would therefore also answer issue 3 
>in the affirmative. 

Issues 4 and 5 deal with the merits and 
the respective contentions of the parties. 
Issue 4 is whether there was an infringe, 
ment of the plaintiffs’ copyright on 23rd 
March 1937. As I have said before there 
is no dispute now that the plaintiffs are 
the owners of the copyright, and that the 
musical composition "Classica” is a proper 
subject-matter of a copyright. The only 
• question is really one of fact, whether on 
that particular date there was or was not 
an infringement of the copyright. The plain, 
tiffs’ case is set out in paras. 6 and 7 of 
the plaint. The only answer of the defen. 
dants to these paragraphs is contained in 
paras. 6 and 6 of the written statement. 
They deny the infringement on that parti, 
cular date or any other date and allege 
'that they were duly authorized by the 

2. Calico FriDters* Aesociation ▼. Karim A Bros., 
(1930) 17 A I B Bom 566==128 1 0 667 = 66 
Bom 161^82 Bom L B 1805. 

8. Buodi Portland Cement Ltd.v.Abdol Hussein 
Essaji, (1936) 23 A I B Bom 418 = 166 I C 
188=88Bom LB894=^LB (1987) Bom 85. 


Secretary of State through the Director- 
General of Post and Telegraphs to receive 
messages and other musical programmes 
transmitted for general reception by the 
Indian State Broadcasting Service. 

This last allegation in para. 6 is really 
no defence to the action, if in fact there 
was an infringement of the copyright. It 
is not denied that at all material times the 
defendants had a radio sot installed in 
their restaurant and that music broadcast, 
ed from the Broadcasting Station of Bom. 
bay was relayed on the premises. The fact 
that muaio was so relayed has not boon 
denied. What is now alleged is that no 
non.Indian music which would include 
English music was in fact relayed on the 
premises. This has been nowhere alleged 
in correspondence nor in the written state, 
ment and the defendants’ proprietor K. R. 
Irani said so for the first time in the wit. 
ness.box. He was at first positive that no 
English music was ever relayed in the 
restaurant, but later on ho soomod to 
modify his answer by saying that h(/ was 
not aware whether his partners may have 
done so in his absence. He went further 
and said that some Indian music was relay, 
ed on that particular date on the promises 
between 12 noon and 1 P. M. only, but that 
be switched off the radio at 1 o'clock when 
English music was about to be relayed. 
That cannot be true, because according to 
the evidence of Mr. Dholekar and the 
Studio log.book which he has produced 
no music of any sort was in fact relayed 
on that day from the Bombay station bet. 
ween 12 noon and 1 P. M. 

It is however not for the defendants to 
prove that there was no infringoment. The 
onus is upon the plaintiffs to prove that 
in fact there was. They have oallod as 
their witness Mr. Joseph Phillip De Oosta 
who is an Inspector in the service of the 
plaintiffs. He said that he had visited those 
premises before, that he had written to 
the plaintiffs’ agents in Madras, Messrs 
Vernon (c Oo., and that he was asked by 
them to go and inspect inter alia this 
particular restaurant of the defendants. He 
said he did so on 23rd March 1937, at 
1 F. M. when be entered the restaurant, 
and after a few minutes which were taken 
up in broadcasting certain market rates he 
actually heard the different excerpts and 
tones of this musical composition "Classica” 
relayed in the restaurant of the defendants 
till about 1.36 P. M. He made a note io 
his diary at the moment of what be 
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actually heard and the number of people 
that were present. 

Counsel for the defendants argued that 
Mr. De Costa should not be believed as he 
is an interested witness because he is remu¬ 
nerated at the rate of Bs. 15 for every 
premises inspected by him. That, in my 
opinion, is no reason for disbelieving his 
testimony. The diary is no doubt a rough 
one, but it does not appear to have been 
made up for the suit. It mentions the 
different excerpts that were played and 
which ho himself heard at the time, and 
further he followed it up by a letter written 
on the very next day to Vernon & Co. set¬ 
ting out what he had heard. He is sup. 
ported by Mr. Dholekar who stated from 
the Studio log.book and the Indian lis. 
tener that between 1 and 2 P. M. the musi. 
cal composition ’'Classica” was broadcasted 
from the Bombay station on that date. On 
the question of fact therefore I believe the 
evidence of Mr. De Costa and Mr. Dholekar. 
I disbelieve the evidence of the defendants’ 
pro^ietor Mr. Irani. He did not impress 
me as a truthful witness from the manner 
in which he was trying to answer plain 
questions put to him. I would therefore 
bold on issue 4 that on that particular date 
there was an infringement of the plaintiffs’ 
copyright. 

The last issue is whether plaintiffs are 
entitled to any, and if so, what relief. Dif. 
ferent licenses were issued by the postal 
authorities to the defendants from time to 
time, and under their last license one of 
the conditions is that the license does not 
authorize the licensee to do any act which 
is an infringement of a subsisting copyright. 
It may be that when the music was relayed 
on the particular date in the defendants’ 
restaurant the defendants were not aware 
that the relaying was an infringement of 
the plaintiffs’ copyright, but it is provided 
by S. 8 (l), English Copyright Act of 1911, 
which has been incorporated in the Indian 
Copyright Act 3 of 1914, that where pro. 
ceedings are taken in respect of the infringe, 
ment of the copyright in any work and the 
defendant in his defence alleges that he 
was not aware of the existence of the copy¬ 
right, the plaintiffs shall not be entitled to 
remedy other than an injunction. In 
order to come within the provisions of S. 8 
it is for the defendants to allege and prove 
that the infringement was innocent. There 
is no such allegation, and no evidence before 
me either. Even therefore assuming that 
there was no condition in the license held 


by the defendants on 23rd March 1937, 
similar to condition 13 in Ex. 4, the liabi. 
lity of the defendants under the law still 
remains. They would therefore be liable to 
pay damages, and I assess the same at 
Bs. 50. 

Plaintiffs will be entitled to an injunction 
for the full term of their copyright in the 
musical work “Classica” restraining the 
defendants, their servants and agents from 
performing or causing to be performed or 
authorizing the performance of the said 
musical work or any part thereof in public 
without the plaintiffs’ written consent or 
permitting their premises mentioned in the 
plaint or any other place of entertainment 
to be used for their private profit for the 
public performance of the said work with, 
out the plaintiffs’ consent or from otherwise 
however infringing the plaintiffs’ copyright. 
There will be a decree for Bs. 60 by way 
of damages. The defendants must pay plain¬ 
tiffs’ costs of the suit including the coat of 
evidence taken on commission which was 
necessitated by the contention taken by the 
defendants which they ultimately aban¬ 
doned at the hearing. Interest on judgment 
at six per cent, per annum till payment. 

D.s./b.K. Suit decreed. 
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Mulchand Jivraj — Plaintiff — 

Applicant. 

V. 

D, Low and another — Defendants — 

Opponent. 

Suit No. 406 of 1936, Decided on 19th 
July 1938. 

(a) Minor Suit bled on behalf of minor bj 
next friend dismiMed with costs^ln execution 
of decree for costs minor's property attached— 
Application^ for refund of money paid to raise 
attacbmentis maintainable by new next friend 

Where a suit filed on behalf of minor by next 
friend is dismissed with costs and in execution of 
decrM for costs minor's property is attached, an 
application for refund of money paid by minor to 
raise the attachment on the ground that the decree 
could not be executed against the minor is main¬ 
tainable by a new next friend. [P 351 C d] 

(b) Minor — Suit by next friend on behalf 
of minor dismissed with costs — Decree simply 
saying that minor plaintiff should pay costs of 
defendant—Estate of minor remains liable for 
costs. 

Where a suit by next friend on behalf of minor 
is dismissed with costs and if the Court intends 
the next friend to pay the costs, there should be 
an express direction to that efieot. Where there is 
no such direction in the decree and all that the 



1989 Mulohand Jivbaj y. D. Low (Engineer JJ Bombay 351 


d«oiee saya U thafc the minor plaiotifi abonld pay 
the ooata of the defendant the decree must mean 
what it saya and the estate of the minor plaintiff 
remains liable to satisfy the costs. It is not neoes* 
sary that the deoree should state in so many words 
that the costs of the socoessful party are to be 
taken out of the estate of the minor losing party : 
(1?S6) 2 Str 708 and (1739) Willea 190,Dialing.; 
(1876) 25 W R 316, Bel. on, [P S52 G 1, 9] 

M. A. Jinnah — for Applicant, 

M. C. Setalvad, Adyocate.General — 

for Opponent, 
Judgment.—This Is a Chamber Sammons 
taken oat on behalf of the minor plaintiff 
for an order that the Sheriff of Bombay do 
refand to him certain moneys paid to the 
Sheriff under protest in order to raise an 
attachment brought on certain goods belong, 
ing to the minor plaintiff. The plaintiff’s 
contention is that the decree is not onh 
which can be executed against him. The 
suit was filed on behalf of the minor plain, 
tiff by his next friend TJmedmal Genaji. 
The suit was dismissed with costs. The 

deoree as drawn up says : 

The plaintiS's suit is dismissed and the plaintiff 
do pay to the defendants their costs of the suit 
when taxed and noted in the margin hereof. 

In execution of this decree for costs 
the defendants got attached certain goods 
belonging to the minor plaintiff in the busi. 
ness which he now carries on through a 
*munim’ who is other than the original next 
friend. The present application is made on 
behalf of the plaintiff by his present munim 
as biff new next friend. It is contended on 
behalf of the defendants that the summons 
is misconceived as the application cannot be 
made on behalf of the plaintiff by anybody 
else except the original next friend. I cannot 
jaocept that submission. The suit is at an 
end and in any event it certainly cannot 
be expected that the original next friend 
should come forward and say that the estate 
of the minor plaintiff is not liable but be 
himself is personally liable. The present 
application has nothing to do with the suit 
itself and the present next friend has made 
an affidavit stating that he has no interest 
directly or indirectly adverse to the minor 
applicant. I do not see any resison why the 
present application cannot be made by the 
new next friend. On the merits of the sum¬ 
mons, the contention on behalf of the plain, 
tiff is that whoever might be liable for the 
costs of the defendants, the decree taken in 
connexion with the judgment shows that 
the minor is not liable. In the affidavit in 
support of the summons the contention is 
put in these terms : 

The remedy ol the defendants (or realization of 


their costa U against the said Umedmal Genaji. the 
next friend who in law is liable to the defendant 
for payment of the costs andnotthesaidMulchand 
Jlvraj nor his properties. 

The affidavit alleges that the conduct of 
Umedmal Genaji in the suit was improper, 
that his evidence was disbelieved by the 
learned Judge who tried the suit and that 
Umedmal Genaji is nob even entitled to 
look to the minor's properties in respect of 
his liability for costs of the defendants. 
The question is really one of construction of 
the deoree. There is no doubt that a minor 
cannot be made personally liable for the 
costs of the suit. It is equalise clear that 
where the plaintiff’s suit is dismissed with 
costs, the Court generally directs the next 
friend to pay the costs either without pre. 
judice to his right to have recourse to the 
estate of the minor or without having such 
recourse if the next friend’s conduct has not 
been proper. In this case the order does 
not say that the next friend should pay the 
costs. All that the decree says is that the 
plaintiff do pay the costs of the defendants. 
The argument for the plaintiff falls into 
two parts. First it is contended that in a 
decree of this kind it is the next friend who 
is liable to pay the costs, and, secondly, 
that in any event even if the next friend can. 
not be held liable on the construction of the 
deoree as it stands, the minor cannot be 
liable and that the decree so far as the pay. 
ment of costs is concerned is abortive. Two 
decisions were cited in support of the first 
submission. They were (1726) 2 Str 708^ 
and (1739) Willes 190.^ In those cases the 
order simply was that the action be dis. 
missed with costs, and it was held that 
under a judgment in that form proceedings 
could be taken against the next friend for 
recovering the costs. In those cases there 
was no express direction that the plaintiff 
should pay the costs, and the next friend 
was considered liable to satisfy a deoree in 
that form. Subsequent decisions however 
show the necessity of the decree providing 
expressly for payment of the costs by the 
next friend. In (1919) W N 104^ judgment 
was entered for the defendant with costs, 
and an application was subsequently made 
to amend the certificate of judgment by 
adding in the judgment the words that the 
next friend should pay the costs. In deli, 
vering the judgment allowing the amend, 
ment the learned Judge observed as follows 
(page 104): _ 

1. Turner v. Tamer, (1726) 2 Str 708. 

2. Slaughter 7. Talbott, (1739) Willes 190. 

8. Harrison v. O’Donnell, (1919) W K 104. 
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As an infant was not liable for costs, it might 
well be argued that the judgment as delivered and 
as recorded in the associate’s certificate amounted 
to a direction that the costs should be paid (to the 
defendant) bj the (plaintiS’s) next friend; but it 
was a better and safer practice that the Judge, 
when delivering judgment, should be asked to deal 
in express terms with any question that might 
arise as to the liability of the next friend in refer¬ 
ence to costs. 

It yvill be noticed that in this case the 
judgment had not been perfected before the 
application for amendment was made. In a 
■similar case, (1931) W N 171,^ an applica. 
tion for insertion of the words that the next 
friend should pay the costs was refused 
because the judgment had been drawn up 
and perfected. In (1931) W N 254® as the 
order was not drawn up, an application to 
have the order amended so as to make the 
next friend pay costs without prejudice to 
fais right against the minor’s estate was 
allowed. In making the order, the learned 
Judge observed that he did not intend to 
make an abortive order. It is these words 
which are relied on on behalf of the plain, 
tiff in support of the submission that unless 
the order specifically directs the costs to 
come out of the estate of theminor, an order 
cannot be executed, I do not think that 
the submission is correct. One does not 
know what the position was in that case. 
It may be that the minor bad admittedly 
no property and the order would therefore 
be abortive. In any case there is high 
authority for the proposition that an order 
can be made simply in terms that the minor 
plaintiff do pay the costs. I will refer to 
those authorities presently. 

In 25 W B 316® where the decree did 
not in express terms say that the next 
friend was to pay the costs, execution pro. 
ceedings taken against the next friend were 
set aside. It was pointed out that the rights 
of the parties depended upon the terms of 
the decree. It was argued on behalf of the 
plaintiff that in this suit the decree does 
not make it quite clear that the learned 
Judge intended that the costs of the defen¬ 
dants were to be recovered out of the estate 
of the minor plaintiff, and that therefore 
the execution proceedings taken cannot be 
sustained. In my opinion, the decree is quite 
clear and it directs the minor plaintiff to 
pay the defendants’ costs. Undoubtedly 
such a decree does not entail any personal 

4. Halbert v. Thurston, (1931) W N 171. 

5. In re Picton; Picton v. Picton, (1931) WN 254. 

6. Erijessureo Dossia v. Kishore Doss, (1076) 25 

W E 316. 
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liability on the minor, but there is no 
reason why under a decree in this form 
the defendants cannot proceed against the 
estate of the minor as they have done. It is 
not necessary that the decree should state 
in so many words that the costs of the 
successful party are to be taken out of the 
estate of the minor losing party. The Court 
of Appeal in (1916) 32 T L B 364^ made 
an order directing the infant and his guar, 
dian to pay the costs both in the Court of 
Appeal and in the Court below. The case 
went np to the House of Lords and the 
decision of the Appeal Court was confirmed. 
But as regards the costs of the appeal to 
the House of Lords it was ordered that the 
next friend should pay the costs. Again in 
63 Mad 716® the Court of Appeal made an 
order allowing the successful respondents 
to recover their costs from the next friend 
or the minor appellant as they chose. 

I cannot, in these proceedings, go into the 
alleged misconduct of the next friend in the 
suit and conjecture whether the Court did 
or did not mean that the minor's estate 
should be liable for the costs. I can only go 
by the decree as it stands. There is nothing 
in the judgment itself which militates 
against the construction which I put on the 
decree. The judgment is that the suit is 
dismissed with costs. That is the form of 
the judgment usually adopted whether the 
plaiutiff is an adult or a minor. But where 
the plaintiff is a minor, if the Court intends 
the next friend to pay the costs, there 
should, in my opinion, be an express direc. 
tion to that effect. In the absence of such 
direction the decree must mean what it 
says and the estate of the minor plaintiff 
must remain liable to satisfy the costs. 
Summons dismissed with costs. Costs to be 
paid by the present next friend. Counsel 
certified. 

D.S./b.e. Summons dismissed. 

* 

7. Sliogsby v. The Attorney-Qeneral, (1916) 33 
TLB 864. 

8. Elaznalai Haicker v. Kappammal, (1931) 18 
AIR Mad 249=128 I C 156=53 Mad 716 = 

56 M L J 623. 
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Maoklin J. 

J5ai Hart — Defendant — Appellant. 

V. 

Nathubhai Parbhubhai and another — 

Plaintiffs — Opponents. 
Civil Revision Appln. No. 161 of I93d| 
Decided on 20bh December 1938, against 
■decree of Joint First Class Snb.Judge, 
Surat, in Sm. C. C. S. No. 87 of 1936. 

(a) ProviDcial Small Cause CourtsAct(1887)« 
Sch. 2, Art. 4|at amended by Bombay Act 6 of 
1930—**Subttacitial issuot'* meaning explained 
^ Suit to recover potsestion and rent on 
strength of lease—Hollowness of tease raised by 
way of defence is substantial issue ~ Court of 
Smalt Causes has no jurisdiction to try suit. 

*'Substantlal issue" means an issue arising not 
only upon the allegations in the plaint but upon 
those allegations oobnbined with the allegations 
made in the written statement. There oan be no 
4^ueation at issue unless there is a difference be* 
tween the parties, and in order to determine what 
the issue is, it is necessary to consider the allega¬ 
tions of both sides. A substantial issue is an issue 
which goes to the root of the case, other issues be¬ 
ing merely incidental or concerned with matters of 
detail: A 1 B 19S$ Bom 98, BaL on. [P 353 0 2] 
In a suit to recover possession and rent on the 
strength of a lease, the question of the hollowness 
of the lease is a matter whioh goes to the root of 
the whole case. If the lease Is hollow then the de> 
-Cendant is not a tenant, and the plaintiff cannot 
succeed upon the basis of tenancy. Hence the 
Ck>urt of Small Causes has no juri^iction to try 
the suit. CP 363 0 2; P 864 0 1] 

(b) Evidence Act (1872). S. 116—S. 116 does 
mot apply when tenancy itself Is denied. 

Where in a suit for recovery of possession and 
«ent the defendant denies the tenancy itself. 8.116 
have no applicability and the defendant would 
mot be precluded from raising defence which in- 
<volves denial of the landlord’s title. [P 864 0 1] 

N. N. Hungund — for Appellant, 

B. G. Thakor — for Opponents, 

Order.—This was a suit to recover pos. 
'Session and rent on the strength of a lease. 
Xt was tried by the Court of ■ Small Causes 
And the defendant comes in revision upon 
the allegation that the Court had no juris¬ 
diction to try it except as a long cause suit. 
Coupled with the application for revision, 
there is a farther application for restitution 
of possession to the defendant. Normally 
'this suit would not be triable by a Court of 
Small Causes. But by an amendment of the 
year 1930, the Bombay Legislature per. 
mitted Courts of Small Causes to entertain 
auits for possession of landed property in 
•oases where 

the only Bubetantial isBue arising for decision Is as 
'to whether the lease has determine by efflux of 
'time limited thereby or has been determined by a 
motiee in accordance with cl. (h) of 8. Ill, T. P. 
.Act of 1882. 
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In this case the dofeuco was that tho 
property belouged to the defendant hut 
that she executed a rent-note merely as a 
matter of form and because she had mort¬ 
gaged the land and the mortgagee-plaintill 
insisted that a lease should bo executed. 
She contends tliat it was never intended 
that the lease should be acted upon and 
that in no circumstances was the nominal 
lessor to recover either rent or possession. 
The learned Judge thinks that the hollow¬ 
ness of the lease is not a substantial issue 
arising in the case within the meaning of 
the Bombay amendment. He oites certain 
authorities whioh state that the jurisdiction 
of the Court is determiued purely upon the 
allegations in the plaint, but he recognizes 
that those authorities are earlier than the 
Bombay amendment and are of no eCToot in 
determining the meaning of the amend¬ 
ment. He goes on to say that the amend¬ 
ment itself was made in the interests of 
plaintiffs to give them a speedy remedy and 
it seems unreasonable that the Legislature 
should have in effect ousted the jurisdiction 
of the Small Cause Courts merely because 
the defendant raises a defence whioh gives 
rise to the issue speoiffed in the amend- 
ment. I am not concerned with the reason 
or unreason of an Act of the Legislature i 
but I am perfectly satisfied, when the Le- 
gislature says **substantial issue” it means 
an issue arising not only upon the allega¬ 
tions in the plaint but upon those allega- 
tions combined with the allegations made 
in the written statement. That is only oom- 
moDsense. You can have no question at 
issue unless there is a difference between 
the parties, and in order to determine what 
the issue is, you have to consider the alle¬ 
gations of both sides: see for example 37 
Bom L E 965,^ and the remarks of the 
learned Chief Justice in that connexion. But 
the question is whether this issue is substan. 
tial. It is contended on behalf of the plain, 
tiff that it is not substantial but is merely 
frivolous and the Court is not in a position 
to say that it was a substantial issue until 
it had heard evidence and found on the 
foots that it was nob frivolous. This seems 
to me to give to the word substantial ” a 
meaning which it does nob possess. A sub. 
stantial issue is an issue whioh goes to the 
root of the case, other issues being merely 
incidental or concerned with matters of 
detail. Obviously the question of the hol¬ 
lowness of the lease is a matter which goes! 


1. jlvkora v. Himatlal, (1986) 28 A 1 B Bom 98 
=1611 C 210=87 Bom L B 966. 
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|bo the root of the ■whole case. If the lease is 
I hollow then the defendant is not a tenant, 
and the plaintiff cannot succeed upon the 
jbasis of tenancy. I think therefore that the 
'Court had no jurisdiction. 

It has also been contended that S. 116, 
Evidence Act, precludes the defendant from 
raising this defence, since, in effect, it in- 
[yolves a denial of the landlord’s title. If it 
^were admitted that the defendant is a ten. 
ant, then no doubt she would not be per. 
mitted to deny her landlord’s title. But the 
tenancy itself is denied in this case, and I 
do not see how S. 116 has any applicability. 
The application must therefore succeed and 
the decree of the Court below be set aside. 
I direct that the plaint be returned to the 
plaintiff for presentation in a Court having 
jurisdiction. The application for restitution 
of possession automatically succeeds. The 
costs to date including the costs of C. A. 
No. 644 of 1938 will be costs in the cause. 

D.S./k.K. Decree set aside. 
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Broomfield and Macklin JJ. 

Mahant Narsidasji Balmukunddasji 
and others—Defendants —Appellants. 

V. 

Bai Jamna — Plaintiff — Respondent. 

First Appeals Nos. 95 and 255 of 1936, 
Decided on 3rd February 1939, from deci. 
sion of First Class Sub-Judge, Ahmedabad, 
in Special Civil Suit No. 937 of 1931. 

(a) Civil P, C. (1908), O. 7. R. 11 — O. 7, 
R. 11, does not preclude amendment of plaint 
which under O. 6, R. ,17 may be made at any 
stage. 

Prima facie, Order 7, R. 11 is mandatory only 
rebus sic stantibus, that is to say, when the Court 
has to deal simply with the position referred to in 
the Buie, and would not preclude an amendment of 
the plaint which under O. 6, B. 17 may be made 
at any stage of the proceedings. 0.7,R.ll, and 0.6, 
B. 17 must be read together: AIR 1917 Cal 77, 
Dissent,; AIR 1914 Bom 117,ExpU [P 357 C 1] 

(b) Civil P. C. (1908), S. 92—Hindu dhpos- 
ing of his property in favour of charitable 
institution by will and trust deed — Will pro¬ 
viding certain sum as maintenance for his 
widow—Suit by widow, in spite of trust, for 
maintenance suitable to her according to Hindu 
law — Suit is not governed by S. 92. 

A Hindu died disposing of his property in favour 
of charitable institution by wills and a trust deed. 
In the wills certain sum was provided for the 
testator’s widow by way of maintenance. The 
widow brought a suit challenging the validity of 
the deeds and alternatively if this could not be 
done claiming maintenance suitable to her require¬ 
ments and status according to Hindu law : 

Held that the widow was not seeking to enforce 
the trust. She was claiming what she considered 
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reasonable maintenance not on the basis of the 
trust but in spite of the trust, relying on principles 
of Hindu law to which the trust, though valid in 
other respects, must conform. She was not asking 
the Court.to administer the trust but administer 
her husband’s estate in accordance with these 
principles simply for the purpose of giving her pro¬ 
per maintenance. The suit therefore was not gov¬ 
erned by Sec. 92 and not liable to be dismissed 
because it had not been filed as a representative 
suit with the sanction of the Collector : A I R 
2931 Bom 33; AIR 1936 Bom 412 and AIR 1928 
P C 16, Disling, [P 358 0 1, 2) 

(c) Practice—Pleadings—Mofussil pleading. 

Mofussll pleadings should not be construed too 
strictly, if to do so would work injustice. 

[P 358 C 2] 

(d) Hindu Law— Maintenance — Widow — 
Arrears of — Same principles as to future 
maintenance apply. 

Generally speaking, the same principles apply to 
arrears as to future maintenance, although the 
Court is not bound to award arrears of mainten¬ 
ance at the same rate as might be considered rea¬ 
sonable for the future : A I R 1929 P C 128 and 
AIR 1937 Bom 135, Rel. on. [P 359 C 2] 

(e) Hindu Law — Maiatensmce — Widow — 
Husband giving part of his estate to charity 
Widow’s maintenance should be calculated 
with reference to income as eiusting after gifts 
or bequests were made. 

Hindu Law and opinion regard charitable gifts 
and bequests with favour, and if a Hindu husband 
of his own free will chooses to diminish his estate 
by giving away part of it to charity (assuming of 
course that he is nob doing it with the object of 
defeating his widow’s reasonable claims), the 
widow is not entitled to say that she should be 
given maintenance in proportion to what the in¬ 
come was before the charitable gifts or bequests 
were made. Maintenance ought to be calculated 
with reference to the income as existing after gifts 
or bequests were made. [P 359 C 2] 

(f) Hindu Law — Maintenance — Widow — 
Sum awarded should enable widow to live 
with same reasonable luxury of life as she had 
in husband's lifetime — Husband keeping 
carriage in his lifetime — Widow is entitled to 
reasonable nllowance for carriage. 

General principle is that the sum awarded as 
maintenance to the widow must enable her to live 
as consistently with the position of a widow in 
something like the same degree of comfort and 
with the same reasonable luxury of life as she had 
in her husband’s lifetime. Where husband during 
his lifetime bad kept a carriage for several years, 
it may be regarded as a reasonable luxury and 
reasonable allowance for conveyance may be made 
to the widow : A I R 1929 P C 128, Rel. on. 

[P 359 C 2] 

M. C. Setalvad, Advocate-General, K. J. 
Khandalawala and H. M. Chokai — 

for Appellants, 

G. N. Thakor, N. N. Majmudar and 
B. G. Thakor — for Despondent. 

Broomfield J. — First Appeal No. 95 of 
1936 is an appeal against a decree of the 
First Glass Subordinate Jndge, Ahmedabad, 
awarding the plaintiff Rs. 5044 in respect 
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of arrears of maintenance. The facts lead, 
ing to the litigation were shortly these: 

The plaintiff’s hnsband Ambalal, who was 
a wealthy and pions Hindu, died on 27th 
July 1929, leaving properties immoveable 
and moveable which have been described 
in a schedule annexed to the plaint. They 
consisted of lot No. 1 a large residential 
house in Jamalpur, Ahmedabad, containing 
several buildings in one compound, lot No. 2 
a shop forming a portion of the above, lot 
No. 3. a building, and lot No. 4 a also 
situated in Jamalpur, lot No. 5 a building 
known as the Apangashram or Cripples 
Home which was constructed by Ambalal 
in his lifetime on land belonging to the 
temple of Shri Jagannathji, and lot No. 6 a 
building on the Richey Road, Ahmedabad, 
in which Ambalal in his lifetime had started 
a dispensary. The moveable properties con- 
sisted of 12 shares in the National Mills, 
ten shares f>i the Saraswati Oil Mills Com 
which is now in liquidation, a certain 
amount of outstandings of the deceased 
Ambalal, and two deposit receipts for 
Rs. 10,000 each, one in the name of the 
plaintiff and the other in the name of 
Ambalal’s sister Kashi now deceased. At 
the time of AmbalaVs death there was a 
sum of Bs. 20,000 and over lying on depo¬ 
sit in the National Mills and this was 
divided into two separate deposits of 

Bs. 10,000 each. , . u # 

Ambalal disposed of his property by four 

wills and a trust deed dated 29th Septem¬ 
ber 1925, and two subsequent wills dated 
5th May 1928. All these documents were 
registered. Without going into detail it may 
be stated that of the four wills executed on 
29th September 1925, one, Ex. 35, gives 
the income of the Saraswati Oil Mills Co., 
shares and deposit for the maintenance of 
the Apangashram. Another, Ex. 36, gives 
lihe shares of the National Mills and some 
other moneys and outstandings^ for the 
maintenance of the same institution. The 
third will, Ex. 145, gives all Ambalars 
immovable properties in the event of his 
having no son to provide Rajbhog (i.e. food 
for the deity and Sadhus) in Shri Jagan- 
nathji’s temple of which defendant 1 is the 
mahant. This is subject to provision being 
made for the residence of Ambalal’s wife, 
the plaintiff, and his sister Kashibai. The 
fourth will. Ex. 146, provides for the main¬ 
tenance of Kashibai, who was to have 
Rs. 600 a year, and also a sum of Rs. 5000 
for charity, etc. Rs. 10,000 deposited in the 
National Mills were to be set apart for her 


maintenance. A similar provision was mado 
for the maintenance of the plaintiff, and it 
was provided that after her death Rs. 5000 
were to be spent on her obsequies. The 
trust deed, which is Ex. 160, provided for 
the dispensary. The house on Richey Road, 
which Ambalal had purchased for rupees 
60.000, was given for housing the institu¬ 
tion, and it was to be maintained by letting 
part of it on rent. Three years later, two 
farther wills were executed. Ex. 17 pro¬ 
vides for the maintenance of Ambalal s 
sister and wife in much the same way as 
before but with slight modifications. By 
this will it is provided that the wife as well 
as the sister was to be allowed to spend 
Rg. 5000 on punyadan or pilgrimage in¬ 
stead of the money being spent only after 
her death. Ex. 48. the last will, contains 
further dispositions for the Apangashram 
which had in the meantime been built. 
Ambalal’s shares in the National Mills 
were assigned for this purpose. 

Apart from these wills and the trust 
deeds, the plaintiff would have been her 
husband’s heir. No action was taken by her 
till 1931. In April of that year she sent 
notices through a pleader to the defen¬ 
dants, who are executors under the wills 
or trustees under the trust deed or both, 
contesting the validity of these deeds and 
claiming maintenance suitable to her re¬ 
quirements and status in life. The plaint in 
the suit in which this appeal arises was 
presented on 28th September 1931. It is a 
long and prolix document the gist of which 
is, that the wills should be declared null 
and void as having been obtained by the 
undue influence of defendant 1, the mahant 
of the temple, and defendant 2, who was 
Ambalal's doctor, and that, alternatively, 
if this could not be done, plaintiff should 
be awarded the maintenance to which aha 
claims to be entitled under Hindu law, and 
that the defendants should be called upon 
to account for the losses alleged to have 
been sustained owing to their mismanage¬ 
ment and should be removed, and that new 
trustees should be appointed. The reliefs 
asked for were *. (a) A declaration that the 
six wills were executed by Ambalal owing 
to the undue influence of defendants 1 and 
2, and that plaintiff is the legal heir and 
owner of all the property of her deceased 
husband. This relief was valued at Rs. 5250. 
Plaintiff reserved the right to bring a sepa¬ 
rate suit for similar relief in respect of the 
trust deed, (b) A permanent injunction res¬ 
training all the defendants from taking 
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posaeaaion of any of the suit properties, from 
collecting rents, making yabivat and so on, 
and from obstructing the plaintiff or inter¬ 
fering with her enjoyment of the properties. 
This relief was valued at.Rs. 200. (c) The 
Court was asked to take accounts from 
the defendants of their management and to 
settle their liability to the estate of the 
deceased for any loss that the estate might 
have suffered owing to their negligence and 
mismanagement. This relief was valued at 
Rs. 200. (d) The Court was asked to deter¬ 
mine the amount which defendant 1 should 
pay in respect of the superstructure of the 
Apangashram which had heen erected by 
Ambalal on the premises of the temple. 
This relief was valued at Hs. 2000, but the 
plaintiff expressed her willingness to pay 
the deficit stamp, if any. 

In the alternative, the plaintiff prayed 
for two reliefs. In the plaint as originally 
framed the first prayer was for mainten- 
ance at the rate of Rs. 400 or Rs. 350 in 
addition to the Rs. 50 provided by the wills. 
She claimed this for the future and also 
claimed arrears at the same rate for 26 
months from the date of Ambalal’a death, 
and she prayed that the estate should be 
administered to enable these payments to 
be made. The relief was valued at Rs. 8000. 
By an amendment, which was allowed on 
13th December 1934, the claim was limited 
to past maintenance only at the rate of 
Rs. 350orRs. 300 in addition to the Rs. 50 
given by the wills. This was done to avoid 
the payment of the additional court-fees on 
the sum of Rs. 42,000 which the plaintiff 
had been ordered to pay. The second alter¬ 
native relief prayed for is that true and 
proper accounts should be taken of the 
defendant’s management and of the loss 
sustained by the estate of the deceased 
owing to their mismanagement and negli. 
gence, that the Court would decide the 
Liability of the defendants to the estate 
and would remove them from their trustee¬ 
ship and appoint new trustees and make 
proper administration of the estate. This 
relief was valued at Bs. 200. 

In their written statements, the defen¬ 
dants denied the allegation that the wills 
were obtained by undue infiueoce, and con. 
tended that the plaintiff is not entitled to 
any higher rate of maintenance than that 
provided by the wills. Defendant 1 claimed 
credit for certain expenditure on the plain, 
tiff’s behalf. Some technical defences were 
also raised, viz. that the court-fees paid were 
insufficient, that the suit is governed by 


S. 92, Civil P. C., and is, therefore, bad for 
want of the sanction of the Collector, and 
that it is not maintainable as an administra¬ 
tion suit. There were certain interlocutory 
proceedings to which I may ju’st refer. In 
February 1932, an application was made by 
plaintiff for appointing a receiver and for in¬ 
terim maintenance. The Subordinate Judge 
refused to appoint a receiver, and as to in¬ 
terim maintenance ordered that the plaintiff 
should continue to recover the rent of lots 
Nos. 2 and 3 as she was doing. There were 
cross.appeals against these orders but they 
were dismissed. Plaintiff also applied to be 
examined on commission and this was gran¬ 
ted by the trial Court, but the order was 
set aside in revision by the High Court., 

The issue as to court-fees was tried as 
a preliminary issue. Defendants 2 and 4 
in their written statement contended (l) 
that the court.fees should be paid on the 
value of the property as the belief sought 
was really possession, (2) that the court-fees 
on the future maintenance should be paid 
on Rs. 42,000, i. e. ten times the annual 
sum claimed. The Subordinate Judge who 
tried this issue thought that the suit should 
bo treated as in essence one for increased 
maintenance and nothing else, and he 
ordered the plaintiff to pay court-fees on 
Bs. 42,000. That was on 10th October 1934, 
and a fortnight’s time was given for pay. 
ment. This time was extended by a month 
on 25tb October and by another week on 
22nd November. In the meantime on 20th 
November plaintiff made an application for 
amending the plaint by dropping the prayer 
for future maintenance, and this was allow, 
ed, as I have said, on 13th December 1934. 
The case was then disposed of on the 
merits. The dispositions by the six wills 
were held to be valid, but the plaintiff was 
held to be entitled to maintenance at the 
rate of Bs. 275 a month less Bs. 50 a month 
already paid under the wills and less rupees 
806 which she had recovered as rent for 
26 months. A decree was accordingly passed 
for the sum of Rs. 5044 from the estate 
of Ambalal in the hands of the executors. 
Defendants 1, 2 and 4 have appealed, and 
there are cross objections by the plaintiff. 

The first point taken by the learned 
Advocate-Greneral, who appears for the 
appellants, is that the suit is in effect one 
for possession of the properties enumerated 
in the schedule to the plaint and fees should 
have been paid on the value of these pro¬ 
perties. The point has not been discussed by 
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the trial Judge, and apparently was not 
seriously argued before him. The argument 
of the learned counsel for the respondent is 
that this is not to be regarded as a suit for 
possession. The plaintiff does not need to 
sue for possession. She is now in possession 
admittedly of lots Nos. 1 and 4 ; lot No. 1 
she occupies as her residence and lot No. 4 
she has been using as a stable. She is also 
in possession of lots Nos. 2 and 3 through 
tenants. She does not seek possession of lot 
No. 5, which is the Apangashram, but 
claims only the amounts spent on building 
it, and in the present suit she does not seek 
any relief at all in respect of lot No. 6 which 
is the dispensary. As for the shares they 
are in the name of Ambalal, and if she gets 
the injunction asked for, that would be 
sufficient to protect her rights. We think 
that this reasoning is sound, and that the 
Judge was right in holding that the reliefs, 
apart from the claim for maintenance, were 
correctly valued in the plaint. The second 
point is, that, as the additional court fees 
which plaintiff was ordered to pay were not 
paid, the plaint should have been rejected 
under O. 7, B. 11, Civil P. G., and that an 
amendment of the plaint was not permis. 
sible. The Rule says : 

The plaint shall be rejected in the following 
cases : (a) where it does not disclose a cause of 
action : (b) where the relief claimed is under¬ 
valued, and the plaintiff, on being required b7 the 
Court to correct the valuation within a time to be 
fixed by the Court, fails to do so : (o) where the 
relief claimed is properly valued, but the plaint is 
written upon paper insufficiently stamped, and the 
plaintiff, on being required by the Court to supply 
the requisite stamp paper within a time to be fixed 
by the Court, fails to do so. 

No doubt the Buie uses the words “shall 
reject” which are mandatory words. But 
prima facie the Buie would seem to be man. 
datory only rebus sic stantibus, that is to 
say when the Court has to deal simply 
with the position referred to in the Buie, 
and would not preclude an amendment of 
the plaint which under O. 6, B. 17, may be 
made at any stage of the proceedings. It 
might obviously lead to great hardship if a 
plaintiff were unable to pay the enhanced 
fees ordered, and if there were no alter, 
native but the rejection of the plaint. The 
learned Advocate-General suggested that in 
that case he might apply to continue the 
suit in forma pauperis. But if the Buie is 
to be construed as strictly as the learned 
counsel contends that would not be a com. 
plianoe with it. It would be as much an 
avoidance of payment of the fees as an 
amendment of the plaint. 


We were referred to 44 Cal 352^ which 
does no doubt support the argument which 
has been put forward. With all deference 
however to the learned Judges who decided 
that case, we think that it takes too tech, 
nical a view of the Buie. There is no autho. 
rity of this Court which is really in point. 
In 16 Bom L B 763^ the trial Court had 
dismissed a suit for non-payment of court, 
fees under Sec. 10, Court, fees Act, and in 
appeal the District Judge held that the 
proper procedure was to reject the plaint 
under this Buie. But he allowed the plain, 
tiff an option to abandon part of his claim 
and so avoid the payment of further fees. 
This Court held that this procedure was un. 
justided. The learned Judges said (p. 766): 

.we are not aware of any provision of law 

or any authority which shows that a plaintiff 
who has not properly valued his claim or paid a 
sufficient couit.fee is entitled at the last moment 
to an option such as wae allowed to him by the 
District Judge. 

The Court did not bold or intend to bold, 
we think, that once an order under the Rule 
has been made no amendment of the plaint 
may ever be permitted. It may be men. 
tioned that the plaintiff had intimated her 
willingness to abandon the claim for future 
maintenance even before the Court passed 
orders on the question of court.fees (see the 
pursbis dated 8bh October 1934, at p. 461 
of the paper book). We think that O. 7, 
B. 11 and O. 6, B. 17, ought to be read 
together, and are not prepared to say that 
the amendment was not properly allowed 
in this case. It seems worthy of note that 
els. (b) and (c) of R. 11 are differently 
worded. The Judge in this case did not call 
on the plaintiff to correct the valuation 
although the case clearly comes under ol.(b) 
and not under cl. (c). He corrected the 
valuation himself and called on the plain, 
tiff to pay the fees. The fact that the party 
is to be called on to correct the valuation, 
which must mean apparently to remove the 
inconsistency between the relief claimed 
and the valuation, instead of being merely 
told to pay the deficit, rather seems to sug. 
gest that it is open to him to remove the 
inconsistency by abandoning part of bis 
claim. On that view the plaintiff has in 
fact corrected the valuation which is all 
that is necessary under cl. (b) of the Buie 
and the plaint after the amendment was no 

1, Midnapore Zemindary Co. Ltd. v. Secretary 

of State, (1917) 4 A I R Cal 77 = 40 I C 96= 
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longer undervalued. This reasoning may 
perhaps be rather technical but then so is 
the objection. Then it was argued that the 
suit relates to a public charitable trust, the 
Apangashram. It seeks some of the reliefs 
enumerated in S. 92 (l) of the Code, and 
therefore under clause (2) of the Section it 
could only be instituted according to the 
provisions of the Section with the sanction 
of the Collector. As the sanction of the 
Collector has not been obtained, it is argued 
that the whole suit ought to be dismissed. 
In para. 19 of the plaint it is stated : 

It seems that defendant 1 has not put at all 
into practice the said scheme vrhich was made for 
the Apangashram under the two wills mentioned 
in para. 16 above. On the contrary, the Sadhus 
of defendant I’s Akhada stay in the buildings 
erected in the name of Apangashram. And they 
have been using it for the keeping of carriages, 
chariot and storing of grass belonging to defon> 
dantl. That is, really speaking defendant 1 enjoys 
the said property in the name of the Apangashram. 

The Court was asked to take accounts 
from the defendants and settle their liabi¬ 
lity for any loss caused by their negligence 
and mismanagement, and has also been 
asked to remove them from their trus¬ 
teeship and to appoint new trustees. In 
support of his argument, the learned Advo. 
oate-General relies on 32 Bom L R 1435® 
and 38 Bom L R 808.^ But in these cases 
and in the Privy Council case in 55 I A 96,® 
which is referred to and discussed therein, 
suits had been brought by beneficiaries 
under a public trust to enforce the trust. 
In so far as the plaintiff here seeks to set 
aside the wills as having been brought 
about by undue influence, she is quite obvi¬ 
ously not suing to enforce the trust and the 
learned Advocate-General concedes that so 
far the suit is not obnoxious to S. 92. There 
is we must admit Considerable difficulty as 
regards the alternative reliefs which are 
certainly claimed on the footing that the 
wills are “legal and fit to be confirmed’' as 
stated in the plaint. But even here it may 
be argued, not unreasonably we think, that 
the plaintiff is not seeking to enforce the 
trust. She is claiming what she considers 
reasonable maintenance not on the basis of 
the trust but in spite of the trust, relying 
on principles of Hindu law to which the 
trust, though valid in other respects, must 

S. Narsidas v. Havisbankar, (1931) 18 A IB Bom 
33=128 I C 891=32 Bom L R 1435. 

4. Anoappa v. Krishna, (1936) 23 A 1 R Bom 412 

=165 I C 1001=38 Bom L R 808. 

5. Abdur Rahim v. Abu Mahomed Barkat Alt. 

(1928) 15 AIR PC 16=108 IC 361=55 I A 96 
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conform. She is not asking the Court to 
administer the trust but administer her 
husband’s estate in accordance with these! 
principles simply for the purpose of giving 
her proper maintenance. This is the gist of 
the argument of learned counsel for the 
plaintiff, and we think on the whole it is 
sound. The plaint is very awkwardly draft¬ 
ed, but it has frequently been held that 
mofussil pleadings should not be construed 
too strictly, if to do so would work injus- 
tice, and reading the plaint as a whole we 
think it permissible to take this view of it. 
On this view we consider that it is not 
governed by S. 92 and not liable to be dis¬ 
missed because it has not been filed as a 
representative suit with the sanction of 
the Collector. 

On the merits of the case, that is to say 
the propriety of the award of Rs. 5044 for 
arrears of maintenance, Mr. Setalvad has 
argued, first, that whatever rate of main¬ 
tenance be held suitable, the plaintiff must 
give credit for what she has received. The 
trial Judge has deducted from the gross 
amount found due to her at the rate of 
Rs. 275 a month, Rs. 50 a month provided 
in the wills and Rs. 806 the rent recovered 
for part of lot No. 1 at Rs. 31 per month. 
But she has also recovered, it is said, an 
equal amount as rent of lots Nos. 2 and 3 
and has used lot No. 4 as a stable for which 
Rs. 10 a month should reasonably be charg. 
ed as rent. Besides that, witness Natvarlal, 
a protege of Ambalal, says that be paid to 
her a sum of Rs. 108 which was owing 
from him to Ambalal. If these sums are 
deducted the amount to be awarded, what¬ 
ever it is, would be farther reduced by 
Rs. 806 plus Rs. 260 plus Rs. 108=Bapee3 
1174. Bub the amount actually recovered 
as rent for lots Nos. 2 and 3 seems to have 
been Rs. 380 only (see pp. 212 and 214 of 
the paper book). As for lot No. 4 which 
plaintiff used as a stable we do not think; 
she can be charged rent for this if she was 
entitled to maintain the carriage, and in 
our opinion she was. The proper deduc¬ 
tions to bo made in our opinion are Rs. 1300 
paid under the wills, Rs. 806 for rent of 
part of lot No. 1, Rs. 380 for rent of lots 
Nos. 2 and 3 and Rs. 108, i. e. in all Rs. 2594. 

It was argued that the amount should be 
still further reduced by a sum of Rs. 2500 
which plaintiff is said to have realized by 
the sale of ornaments not proved to be her 
stridhan ornaments. The amount recovered 
was perhaps only Rs. 2100 as plaintiff says. 
But the point to be noted is that the second 
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ftnd final will which dealb with plaintiS'a 
maintenanoe, Es. 47, provided that the 
ornaments are to be sold on plaintifi’a death 
and the proceeds spent within one month 
in connexion with her obseqnies. That being 
Bo, we do not think the ornaments can be 
regarded as forming part of Ambalal’s 
estate or that they have to be taken into 
eonsideration in the calculation of the plain, 
tiff's maintenance. As the ornaments have 
been sold the amount to be spent on the 
obsequies may have to be diminished pro 
tanto. But we can see no justification for 
deducting the amount from the sum to be 
allowed for arrears of maintenance. 

The Municipal taxes on the buildings 
occupied by the plaintiff are fairly heavy 
and in providing for the future this may 
have to be taken into consideration. But 
the accounts at p. 220 of the paper book 
and the bills and receipts Exs. 36 to 44 
show that defendant 1 paid the tax for the 
year 1930.31 and there is no evidence that 
plaintiff paid any taxes at all during the 
period with which we are concerned. As 
regards the rate of maintenance allowed 
by the trial Court, which is made up of 
Bs. 200 for household and other expenses 
and Bs. 75 for a carriage, Mr. Setalvad's 
eontentions are that plaintiff has produced 
no evidence as to her actual expenditure 
and the trial Judge has not based his figures 
on actuals but on what he considers the 
plaintiff might reasonably have spent, that 
whereas the present income of the estate is 
only about Bs. 4000 a year—and that was 
the income for the last four years of Amba. 
lal’s life—the Judge allowed himself to be 
influenced by the fact that the income used 
to be much more and the average for ten 
years was about Bs. 10,000 a year, that it is 
unreasonable to allow the plaintiff rupees 
3300 a year for her maintenance when for 
the last four years of his life Ambalal and 
his sister and plaintiff together had little 
more than this to live upon, that there is 
no necessity for plaintiff to have a carriage 
and her husband gave express directions to 
defendant 2 on several occasions that the 
horse and carriage were to be sold, and, 
lastly, that the estimate of Ambalal’s house, 
hold expenses on which the Judge has based 
plaintiff's allowance is exaggerated and in. 
eludes a great deal of expenditure which 
there is no need for plaintiff to incur. 

We do not think that the absence of 
reliable evidence as to what plaintiff has 
actually spent is very important. She may 
have spent more or less than she was 


entitled to charge the estate with for her 
maintenance. The principles on which main, 
tonaoce is to bo calculated are expounded 
in 56 I A 182*^ to which the trial Judge has, 
referred, and generally speaking the same, 
principles apply to arrears as to future 
maintenance, although, as pointed out in 
38 Bom L B 1293,^ the Court is not bound 
to award arrears of maintenance at the same 
rate as might be considered reasonable for 
the future. We agree with the learned Ad. 
vooate.General that the maintenance ought] 
to be calculated with reference to the in.; 
come of the estate as it is now and not as; 
it was before Ambalal began to spend soi 
much money on charity. Hindu law and 
opinion regard these charitable gifts and 
bequests with favour, and if a Hindu bus. 
baud of his ow.n free will chooses to dimi. 
nish bis estate by giving away part of it to 
charity (assuming of course that he is not 
doing it with the object of defeating his 
widow's reasonable claims), the widow is 
entitled to say that she should be given 
maintenance in proportion to what the in. 
come was before the charitable gifts or be. 
quests were made. Such a claim would be 
quite absurd in the present case because 
it appears that Ambalal’s ordinary expen¬ 
diture remained pretty much the same 
throughout, aod he spent no more on him¬ 
self and his family for ordinary living ex- 
penses when bis income was Bs. 20,000 a 
year than he did when it was Bs. 4000. But 
although there is one passage in the judg. 
ment which rather suggests that the trial 
Judge thought the gift of the Biobey Boad 
bungalow in trust for the dispensary might 
be disregarded in the calculation of main, 
tenance, I doubt if this really has affected 
his conclusions. At any rate he professes to 
base bis award not on Ambalal’s income 
but on his normal expenditure on his house¬ 
hold. 

As regards the allowance for a convey, 
anoe Ambalal had kept a carriage for fifteen 
or sixteen years with one short interval of 
six months. Sometimes be kept two con. 
veyances. We think it may be regarded as 
a reasonable luxury within the meaning of 
the rule laid down in 56 I A 182® and we 
are not prepared to say that the allowance 
of Bs. 75 a month for this purpose is an.' 
warranted. We may say that when the time 

6. Kkradeshwarl Bahuasin v. Homeshwar Siogh, 
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comes for making provision for the future 
this allowance might fairly be taken to 
include stabling. On the other hand, we 
think, there is a good deal of force in the 
argument that the figures of household ex¬ 
penditure in Ambalal’s diaries which are 
accepted as correct by both sides do not 
justify an allowance of Ks. 200 a naonth for 
the expenses of plaintiff alone. The trial 
Judge says that Ambalars household ex. 
penses were on the average Eg. 4500 per 
annum. This figure appears to be taken 
from the statement compiled from the dia¬ 
ries and put in on plaintiff's behalf. In this 
statement household expenses and miscel¬ 
laneous expenses of Ambalal, Dharmada, 
etc., have been lumped together. A jumbled 
total of this kind is meaningless. There is 
no reason why plaintiff's miscellaneous and 
charitable expenditure should be on a scale 
comparable to her husband’s. The state, 
ment put in by the defendants shows that 
the household expenses proper were never 
more than about Bs. 1600 a year and 
often much less. In the years when the in. 
come was at its highest, in 1921 and 1922, 
the figures were Es. 976 and Bs. 1297. 
The average for the last three years of 
Ambalal’s life was Bs. 1400, or less than 
Bs. 120 a month for three people and their 
servants. The plaintiff's dress costs roughly 
Bs. 180 a year or Bs. 15 a month. 

A very considerable item in plaintiff's 
statement is under the heading of personal 
and medical expenses. The annual totals for 
the years Samvat 1980 to 1984 (omitting 
the year Samvat 1981 for which the diary 
is not forthcoming) were Bs. 362, Bs. 1302 
made up of two items of Bs. 677 and rupees 
625, Es. 874 and Es. 451. In the defen. 
dants’ statement there is no separate head, 
ing for plaintiff’s personal expenses. The 
corresponding figures for her medical ex. 
penses are Bs. 13, Bs. 334, Bs. 386 and 
Bs. 11. In 1925, when the plaintiff's last 
child was born and died soon after delivery, 
she had a difficult confinemeot and heavy 
medical expenses had to be incurred. But 
that is a long time ago. It is vaguely stated 
that she is still weak and infirm, but there 
is no reliable evidence, the evidence of any 
medical man or nurse for instance, to show 
that she is a confirmed invalid or in need 
of constant or expensive medical treatment. 
An allowance of Bs. 50 a month for medi. 
cine and miscellaneous expenses including 
charity ought, in our opinion, to be quite 
sufficient. Bs. 75 for a conveyance, Bs. 60 
for medicine and cook, Bs. 15 for dress ; 
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and Bs. 50 for other expenses, comes to 
Bs. 200 a month, and we see no reason* 
why that allowance should be exceeded. 
The amount due for twenty.six months i» 
therefore Bs. 6200, from which, as I havo 
said, Bs. 2594 are to be deducted as having 
been already recovered, leaving a balance* 
of Bs. 2606 as the amount to be decreed. 

In the cross objections Mr. Thakor for 
the plaintiff has repeated the contention 
that the wills are void for undue inffuence. 
He relies on S. 16, Contract Act, S. 89» 
Trusts Act, and on the equitable rule which 
has been referred to in 40 Bom L B 132®' 
that when a person obtains any benefits 
from another, whether under a contract or 
as a gift, by exerting his inffuence, which, 
in the opinion of the Court, prevents the 
grantor from exercising an independenh 
judgment in the matter, the latter can set) 
aside the contract or recover the gift. It ie 
argued that it is for defendants 1 and 2 to 
prove that these wills were not induced by 
undue inffuence. This argument, however, 
presupposes that these defendants were in 
a position to dominate the will of Ambalal, 
and we agree with the trial Judge that 
there is no good reason to suppose that they 
were in that position. Ambalal was a reli¬ 
gious man and might perhaps be described 
as a religious fanatic. But we can see no 
reason to suppose that he was under the 
domination of defendant 1. He was a devo. 
tee of the temple of which defendant 1 is 
the mahant and claims to be the proprietor. 
He regarded defendant 1 with reverence 
and treated him accordingly. But we think 
that the plaintiff and her witnesses are 
exaggerating when they say that Ambalal 
regarded defendant 1 as a Clod or imposed 
a blind confidence in him. The evidence 
shows that he used to visit other temples 
as well, and was in the habit of making 
charitable gifts for the benefit of sadhus 
and cripples and cows. The dispositions of 
his property, which have been impugned, 
seem to have been quite in keeping with bis 
character. 

Defendant 2 was his medical attendant 
and, as be was somewhat frequently ailing, 
he may have seen a good deal of him. But 
defendant 2 was not his only doctor, and 
we can find no reliable evidence that he 
dominated the will of his patient in any way. 
The plaintiff has admitted in her evidence 
that Ambalal used to consult defendant 2: 
about medicine but not about business. The 

8. Sbivgacgawa v. Basacgoiida, (1938) 96 A I Ik 
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BUggeslioD that Ambalal was depressed by 
the loss of his infant son in 1925 and that 
the defendants took advantage of his state 
of depression seems to ns to be far>fetobed. 
It was in 1925 that the child died. He lived 
for font years after that during which he 
took active steps to start the Apangashram 
and the dispensary. 

We can find no proof at all that the 
defendants exerted any pressure on him in 
connexion with the wills. The writer of the 
wills and the trust deed, who is a retired 
Sub.Begistrar and apparently a respectable 
witness, has deposed that Ambalal himself 
gave him all the instructions for the docu. 
ments and approved of the drafts and that 
neither defendant 1 nor defendant 2 bad 
anything to do with the wills or made any 
suggestions in connexion with them. Prao. 
ticaily. all that has been elicited in the 
cross examination of this witness is that 
defendant 2 paid him his writing charges 
on Ambalal's behalf. The writer had asked 
for a sum of Hs. 250 and Ambalal, apparently 
at the suggestion of defendant 2, decided to 
pay Rs. 110 only. That is one point, and 
the other is that the witness says that 
Ambalal told him not to talk about the wills. 
Then it is to be noted that according to the 
evidence Ambalal was not by any means a 
weak-minded sort of man. On the contrary 
he seems to have been a shrewd business¬ 
man who dealt in shares, quite profitably 
as it appears, and was a director in several 
companies. 

Then again the dispositions made by 
these wills cannot be regarded as in any 
way unconscionable. It is true that the 
provision made in them for Ambalal’s wife 
is below the standard which the law con¬ 
siders reasonable, but it is not so patently 
unreasonable as to rouse any suspicion that 
Ambalal was not acting on his own voli¬ 
tion. The hdhse which has been assigned 
for plaintiff’s residence is apparently a very 
good one. Ambalal had expended a lot of 
money on re-building it shortly before his 
death. He very probably anticipated that 
she would be able to let part of it and he 
may well have thought that an additional 
allowance of Bs. 50 a month would suffice. 
Plaintiff has alleged that she was kept in 
ignorance of these wills. It seems to me 
that that is a little doubtful. It is an 
admitted fact that Ambalal constructed the 
Apangashram and started the dispensary 
in his lifetime. So that plaintiff must have 
known all about them and indeed she 
admits that she did. She has also admitted 


that her husband once told her "you are an 
illiterate woman. So I have asked defen¬ 
dant 2 and Popatlal (defendant 4) to look 
after all this work." In any case a man 
does not necessarily consult his wife about 
his testamentary dispositions. It has been 
suggested that Ambalal's letters to defen¬ 
dant 2 show a spirit of subservience to him. 
These letters are at pp. 437 and 438 of the 
paper book. They show no doubt extreme 
devotion on Ambalal’s part to the God of 
Sri Jagannathji temple. But we cannot find 
in them any indication that he was under 
the influence of defendant 2. On the con¬ 
trary the letters rather suggest that the 
dispositions made in the wills were Amba- 
lal's own and that he was instructing de- 
fendant 2 to carry them out. The learned 
trial Judge has expressed the opinion that 
two of the defendant’s witnesses, the pujari 
of the temple and a retired talati, have 
given false evidence about one of the wills, 
the one which related to the Apanga¬ 
shram, having been deposited in the tem¬ 
ple by Ambalal in the presence of the 
plaintiff. This conclusion seems to be 
mainly based on discrepancies as to time 
which are not necessarily at all suspicious 
after the lapse of ten years. Bub any how, 
as the learned Judge says, this has little or 
no bearing on the question of undue influ¬ 
ence. We cannot find any real similarity 
in the circumstances present here to such a 
case as 10 All 535^ on which learned coun. 
sel for the plaintiff relied. In that case the 
plaintiff was obviously under the thumb of 
the defendant who had housed and financed 
him and helped him to recover his pro. 
perty, which he then induced him to trans¬ 
fer half to his brother and half to a temple 
of which he was the proprietor but in 
which the plaintiff was not interested at 
all. The evidence in this case has been 
examined by the trial Judge with meticu- 
lous care, and the opioion of an experienced 
Hindu Judge on a point of this kind must 
be given great weight. We hold that there 
is no substance in the cross objections. 

The result is that the decree of the trial 
Court is modified by substituting the figure 
Hs. 2606 for Rs. 5044. The order as to 
costs in trial Court will stand, and as each 
party here has partly succeeded and partly 
failed, we propose to make the same order 
in the appeal, viz. that each party should 
bear his own costs. The cross objections 
will be dismissed with costs, and First 
Appeal No. 255 of 1936, which relates to 
9. Sital Prasad v. Parbhu Lai, (1888) 10 All 63&. 
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the rent of lot No. 4 and which U not 
pressed, is dismissed with costs. 

D.S./r.k. * Decree modified. 
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Beaumont C. J. and B. J. Wadia J. 

Commissioner of Income-tax^ Bombay 

V. 

D. B. Naik — Assesses. 

Civil Ref. No. 15 of 1938, Decided on 
20th March 1939, made by Commissioner 
of Income-tax, Bombay. 

(a) Income.tax Act (1922), S. 34 —Words 
** if for any reason tbe assessment is too low '* 
are wide enough to cover mistake of law occur- 
ring in original assessment. 

The words of S. 34 are very wide. The words “if 
for any reason the assessment is too low” are wide 
enough to cover a mistake of law oocuring in the 
original assessment. [P 863 C 1] 

Where an assesses was assessed as a member of 
a joint Hindu family, although he was sole survi¬ 
ving coparcener, in accordance with the decision 
of tbe High Oourt to the eOect that in such a case 
he was entitled to be so assessed, but subsequently 
tbe Privy Council took a different view and hold 
that tbe assessee was, in such a case liable to be 
assessed as an individual : 

Held that tbe words of S. 34 were wide enough 
to cover such a mistake as existed in the present 
case and the Income-tax Officer was entitled at 
any time within one year of the end of the year 
lor which tbe assessee was assessed to take action 
under S. 34 with a view to re.assess the assessee to 
super-tax as an individual. [P 363 C 1] 

(b) Income-tax Act (1922), Ss. 34, 35 As- 
sesiroent—When becomes hnal and conclusive. 

Until the time limited for altering the assess¬ 
ment under Ss. 34 and 36 has expked it cannot be 
said that the assessment to incom*tax has become 
final and conclusive. [P 863 0 1] 

(c) Income-tax Act (1922), Ss. 34 and 35 — 
Fact that mistake might be remedied under 
S. 35 does not prevent assessment being altered 
under S. 34. 

Sections 84 and 35 are not mutually exclusive 
and the fact that a mistake might be remedied 
under S, 36 is no reason why the assessment should 
not be altered under S. 34 if the case falls within 
that Section, [P 363 0 1] 

(d) Income-tax Act (1922), Ss. 6 and 9 — 
Whole income of assessee derived from im¬ 
movable property— Property subject to charge 
for maintenance allowances payable to female 
members in joint family by decree of Court — 
Amount paid as maintenance should be deduct¬ 
ed from total income at time of assessment. 

Where tbe whole income of an assessee is derived 
from immovable property, which is subject to a 
charge for maintenance allowance payable to cer¬ 
tain female members of a joint family by a decree 
of Court, the amount paid by way of maintenance 
allowance should be deducted from the total 
income of the assessee at the time of assessment, 
although such charges cannot be deducted under 
Bee. 9. The real income of the assessee, which is 
liable to tax, is the income subject to the deduc¬ 
tions in respect of the charges : A I R 1933 P C 
145, Foil. [P863 C1.2] 


M. C. Sebalvad, Advocate-General 

—for I. T. Commissioner* 

Sir Jamahedji Kanga —for Assessee. 

Beaumont G. J.—This is a reference by 
the Commissioner of- Income-tax under 
Sec. 66 (2), Income-tax Act, raising two 
questions : 

(1) Whether on the facts of the case, the Income- 
tax Officer was entitled to take action under S. 81 
of the Act with a view to re-assess the assessee to 
super-tax as an individual? (2) Whether the aases- 
see is entitled to a deduction of Rs. 7200 from the 
total income onaccountof maintenance allowances 
paid under a decree of a High Court to certain 
female members of tbe Hindu family to which he 
belongs ? 

The learned Commissioner answered the 
first question in the affirmative and the 
second in the negative. So far as the first 
question is concerned, tbe facts are that 
tbe assessee was assessed for the year 
1936-37 on Ist Jnly 1936, the assessment 
being based on the income of the preceding 
year, which expired on Slab March 1936. 
Then in February, 1937, there was a sup¬ 
plementary assessment, because it was 
found that the income of a house had been 
omitted from the original assessment, and 
the final assessment was at a sum of 
Es. 1,67,260, which was duly paid. That 
assessment was based on the view that the 
assessee was the last surviving coparcener 
of a Hindu joint family, which still existed 
and was assessable as such. On 27th Sep. 
tember 1937, the assessee was served with 
a notice under S. 34, alleging that he had 
been assessed at too low a rate for the pur. 
poses of super-tax, because in assessing the 
super-tax the assessee had been allowed a 
deduction of Es. 75.000 as a member of a 
Hindu joint family, whereas as an individual 
he would only have been allowed a dedno- 
tion of Es. 30,000. The object therefore of 
the notice under Sec. 34 was to assess to 
super-tax the sum of Es. 45,000. S. 34 pro. 
vides, so far as material, thflt if for any 
reason income, profits or gains chargeable 
to income-tax has been assessed at too low 
a rate, tbe Income.tax Officer may, at any 
time within one year of the end of that 
year, serve a notice and proceed to correct 
the mistake. Snper-tax is chargeable nnder 
Sec. 55. and, by virtue of the provisions of 
S. 58, S. 34 is applicable to assessments to 
super-tax. The reason why the assessee 
was assessed as a member of a Hindu joint 
family, although he was the sole surviving 
coparcener, was because this Court had 
held that in such a case he was entitled to 
be so assessed, bub subsequently, the Privy 
Council took a different view. ^ that tbe 
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mistake, which resulted in the original 
assessment, was a mistake of law, for which 
the learned Commissioner of Income-tax 
had some justification. The words of S. 34 
are very wide and say that *‘lf for any 
reason the assessment is too low,” I think 
those words are wide enough to cover such 
a mistake as existed in the present case, 
and I see no reason therefore why a fresh 
assessment should not be made under S. 34. 

It is suggested by Sir Jamshedji Kanga 
for the assessee that the assessment to 
income-tax had become final and conclusive 
for the purposes of income-tax by payment 
of the tax and therefore under S. 56 it was 
also final and conclusive for the purposes 
of super-tax. But the fallacy of that argu. 
ment lies in saying that the assessment had 
become final and conclusive for the pur. 
poses of income-tax, because the assessment 
might have been corrected under S. 34 in a 
proper case for the purposes of income-tax, 
and until the time limited for altering the 
assessment under S. 34 or S. 35 has expired, 
I think it cannot be said that the assess, 
ment has become final and conclusive. It 
is also suggested that this is really a mis. 
take, which ought to have been remedied 
under S. 35, but, even if that be so, the 
fact that a mistake might be remedied 
under S. 35, is no reason why the assess, 
ment should not be altered under S. 34, if 
the case falls within that Section. I see no 
reason for supposing that Ss. 34 and 35 
are mutually exclusive. In my judgment 
therefore the learned Commissioner was 
right in answering the first question in the 
affirmative. 

With regard to the second question, the 
whole of the income of the assessee is de. 
rived from immovable property. But under 
a decree of this Court made on 22nd Decern, 
ber 1914, the income is subject to certain 
maintenance allowances in favour of widows, 
who are members of a joint family, and, 
in my opinion, those maintenance allow, 
ances are a charge on the property, because 
the decree of the Court declares that the 
immovable property belongs to the resi. 
duary legatee subject to the abovementioned 
payments, that is payments for mainten. 
ance. The learned Commissioner took the 
view that as the income is derived from 
immovable property, the only deductions 
which can be allowed are those specified in 
9, and he is of opinion,—rightly, I think 
•—that charges of this sort do not fall with. 
HU the language of 8. 9. But, in my opinion, 
«the answer to the learned Commissioner’s 


view is to be found in the decision of the 
Privy Council in 35 Bom L R 811.^ Their 
Lordships thero were dealing with a very 
similar case, in which the assessee’s income, 
derivable in part from immovable pro¬ 
perty, was subject to charges in favour of| 
a widow, and their Lordships held thatj 
although those charges could not be de-i 
ducted under S. 9, the question really wasj 
whether the income of the assessee was the 
whole income of the immovable property,j 
or the income of the immovable propertyi 
less the deduction, and they held that the 
real income, which was liable to tax, was 
the income subject to the deductions ip res-i 
pact of the charges. I think that that rea- 
soning applies in this case and that the 
assessee ought to have been assessed not to 
the full amount of the income derivable 
from the immovable property, but to that 
income less the Bs. 7200 payable for main, 
tenance allowances. In my opinion the 
second question also should be answered in 
the affirmative. Both questions will be 
answered in the affirmative. No order as to 
costs on either side. 

B. J. Wadia J* — I agree. 

R.M./r.K. Answer accordingly. 

— . « — 

1. Bejoy Singh Dudburia v. Commissioner of 
Inooma-tax, Calcutta, (1933) 20 A I R P 0 
146=143 I C 146=60 I A 196=36 Bom L B 
611=60 Cal 1029 (P C). 
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Beaumont 0. J. and B, J. Wadia J. 

Commissioner of Income-tax, Bombay 

V. 

Ahmedabad Millowners' Association — 

^^3503900 

Civil Ref. No. 16 of 1938, Decided on 
20th March 1939, made by Commissioner 
of Income-tax, Bombay. 

Income.tax Act (1922), S. 3 — Expression 
**association of individuals'* in S. 3^ means an 
association of human beings and does not mean 
or include association of,companies. 

The expression "association of individuals" in 
B. 8 means an association of human beings and 
does not mean or include an association of com" 
panics. The whole expression "income, profits and 
gains of every individual, Hindu undivided family, 
company, firm or other association of individuals" 
in S. S means "every human being, Hindu undivi. 
ded family, company, firm and other association 
of human beings." [P 364 C 1] 

M. G. Betalvad, Advocate General— 

for I. T. Commissioner. 

Purshottam Tricumdas —for Assessee. 

Beaumont C. J.—This is a reference by 
the Commissioner of Income-tax, under 
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S. 66 (2), Income.tax Aoti in which he 
raises the question: 

Whether the Association constituted as afore¬ 
mentioned and having the members mentioned in 
para. 4 hereof has been correctly treated by the 
Assistant Commissioner as chargeable to income- 
tax, under 8. 3 of the Act as being an 'association 
of individuals.’ 

The association in question is the Ahmeda- 
bad Millowners’ Association, and according 
to the finding of the learned Comnoissioner 
it consisted, daring the year of assessment, 
of 61 members, 60 of whom were limited 
companies and one was an individual 
person. It is clear, therefore, that if the 
association is to be assessed as an associa¬ 
tion of individuals, it must be on the basis 
that a limited company is an individual for 
the purposes of the charging Section in the 
Income-tax Act. The learned Commissioner, 
relying on the dictionary meaning of “in- 
dividual," holds that a company is an indi- 
vidual, since it is an indivisible entity. I am 
disposed to agree that if one takes merely 
the dictionary meaning, "individual” would 
include a limited company, although I 
think so to use the word would not be in 
accordance with its popular use by people 
speaking the English language. But what¬ 
ever the dictionary or popular meaning 
may be, we have to deal with the word in 
the context in which it appears in the 
Income-tax Act. The phrase in Sec. 3 is 
Income, profits and gains of every indivi. 
dual, Hindu undivided family, company, 
firm or other association of individuals." 
The same words appear in various places in 
the Act, including Ss. 55 and 56 under 
which super-tax is charged, although in 
those Sections the disjunctive “or" is used 
before other association of individuals" in¬ 
stead of the copulative "and." The question 
is whether' other association of individuals" 
includes an association of companies. It 
seems to me quite clear on the context 
that it cannot do so. "Individual," where 
first used, must mean human being, because 
it is used as something distinct from a 
joint family, firm and company. The whole 
expression seems to me to mean "every 
human being, Hindu undivided family, com- 
Ipany, firm and other association of human- 
beings." One cannot give to the word 
r'individuals" in the expression ' association 
qf individuals" a different meaning to that 
[which the word "individual" bears in the 
^same phrase. 

In my opinion, therefore, the answer to 
the question raised by the learned Com¬ 
missioner must be in the negative. The 


assessee to get costs to be paid by the 
Commissioner on the Original Side scale. 

B. J. Wadia J.—I agree. 

r.m./r.k. Answer accordingly. 
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Beaumont C. J. and N. J. Wadia J. 

DinJcar Krishnalal Mehta and others 

Accused. 

V. 

Emperof 

Criminal Ref. Nos. 5, 6 and 7 of 1939^ 
Decided on 7th March 1939, made by 
Sessions Judge, Abmedabad. 

Bombay Diilrict Police Act (4 of 1890), 
S. 48 (1) (a) — Rules under, published on 19tl> 
July 1934 for city of Abmedabad and five 
miles beyond, R. 1—R. 1 cannot be challenged 
as ultra vires on ground that it deals with those 
who have contemplated procession and not 
with those who have formed procession and 
that R- 1 involves prohibition of processions. 

The rules under Section 48 (1) (a) must be made 
before the processious are contemplated, since it is 
obvious that after the assembly or procession has 
actually been constituted the police cannot pro¬ 
ceed to make rules. They must make the rules 
with reference to possible future events. But the 
rules as made can only regulate the conduct of 
persons as members of assemblies and processions. 
R. 1 does deal only with the conduct of persons 
constituting processions. Such persons cannot go 
in procession along a street within the municipal 
limits of Abmedabad without a pass. No doubt 
the rule involves that a person requiring a pass 
shall apply for it before the procession actually 
starts ; but the actual prohibition under the rule 
is against some action by a person who is at the 
time a member of an assembly or procession. 
Therefore there is no objection to the rule on the 
ground that it deals with those who have contem¬ 
plated a procession and not with those who have- 
formed a procession. The other objection that the 
rule prohibits a procession altogether is not sound 
because it does nothing of the sort. There is no 
prohibition against the forming of an assembly 
and the starting of that assembly into motion 
which would constitute a procession, provided that 
the procession does not proceed along streets. 
There must be many open places in the limits of 
Abmedabad Municipality and five miles beyond ia 
which processions can be taken without a pass, 
but if they are to be taken along a street, wher» 
the police necessarily have to control traffic, a- 
pass has to be produced. [P 365 C 2] 

B. G. Thakor — /or Accused. 

M. C. Setalvad (Advocate-General) and 
R. A. Jahagirdar (Govfc. Pleader) — 

for the Crown. 

Beaumont C. J. — These are three 
references made by the Sessions Judge of 
Abmedabad. The accused were convicted 
by the Additional City Magistrate, F. C.^ 
Abmedabad, under S. 68 (c), Bombay Dis^ 
trict Police Act, 1890, the charges against 
them being that they had led a processioD 
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in the streets of Ahmedabad without taking 
out a pass as required by R. 1 made under 
S. 48 (l) (a), Bombay District Police Act. 
The learned Sessions Judge was of opinion 
that the rulei made by the District Super, 
intendent of Police for breach of which the 
accused had been convicted were ultra vires 
and not justified by the terms of 8. 48 (l) 
(a). S. 48 (l) (a) provides that the District 
Superintendent or an Assistant or Deputy 
Superintendent may make rules for and 
direct the conduct of and behaviour or 
action of persons constituting assemblies 
and processions and moving crowds or 
assemblages on or along the streets, and 
prescribe, in the case of processions, the 
routes by which, the order in which, and 
the times at which the same may pass. 
Under that Section, the District Superinten. 
dent of Police made certain rules which 
were published in the Bombay Government 
Gazette of 19th July 1934. They are 
expressed to be rules for the conduct, beha> 
viour and action of persons desirous of con. 
ducting processions within the municipal 
limits of the City of Ahmedabad and five 
miles beyond. The first rule for the breach 
of which the accused were convicted says: 

No procession shall pass on or along the streets, 
within the area specified above unless a pass has 
been obtained from theBubdlvisionalPoliceOffioer. 
having jarisdiotion, or the Distriot Superintendent 
of Polioe, and upon the conditions mentioned in 
the pass; provided that no pass wiU be required in 
the of bona fide religious or funeral or marriage 
prooessions. 

Then further rules provide how that 
application for a pass is to be made and 
what partionlars it is to contain. Then, B. 6 
provides that the applicant or bis represen. 
tative shall accompany the procession with 
the pass granted to him and shall produce 
the same for inspection by a police officer 
whenever required; and R. 6 provides that 
subject to the provisions of the foregoing 
rules and snbject to the imposition of 
euch conditions as may be deemed neoes. 
sary, a pass shall be granted, unless the 
officer concerned is of opinion that the pro. 
cession proposed to be organized or taken 
out should be prohibited in which case he 
shall forthwith refer the application toge. 
ther with his report thereon, for the orders 
of the Oity Magistrate, or' the Additional 
Oity Magistrate or the Additional District 
Magistrate. So that if a pass is applied for, 
it must be granted by the police or the 
application referred to higher authority. 
The police themselves have no power under 
the rules to refuse to grant a pass. 


The grounds on which the learned Ses. 
sioDS Judge thinks that the rule is ultra 
vires appear to be two. He thinks, first, 
that the rule deals, not with an existing 
procession, but with a person intending to 
form a procession, and, secondly, that the 
rule involves in effect the prohibition of 
processions which he considers that the Sec¬ 
tion does not authorize. With regard to the, 
first objection, it is in my opinion clear 
that the rules must be made before the pro.j 
cessions are contemplated, since it is obvi.' 
ous that after the assembly or procession 
has actually been constituted the police 
cannot proceed to make rules. They must 
make the rules with reference to possible 
future events. But I agree that the rules 
as made can only regulate the conduct of 
persons as members of assemblies and pro¬ 
oessions. But B. 1, with which we are con- 
corned in this case, does deal only with the 
conduct of persons constituting proces¬ 
sions. Such person cannot go in proces¬ 
sion along a street within the municipal 
limits of Ahmedabad without a pass. No 
doubt the rule involves that a person 
requiring a pass shall apply for it before 
the procession actually starts; but the 
actual prohibition under the rule is against 
some action by a person who is at the time 
a member of an assembly or procession. 
Therefore, in my opinion, there is no objec¬ 
tion to the rule on the ground that it deals 
with those who have contemplated a pro. 
cession and not with those who have formed 
a procession. The other objection is that the 
rule prohibits a procession altogether, but 
it is plain to my mind that it does nothing 
of the sort. There is no prohibition against 
the forming of an assembly and the start- 
ing of that assembly into motion which 
would constitute a procession, provided 
that the procession does not proceed along 
streets. 

There must be many open places in the 
limits of the Ahmedabad Municipality and 
five miles beyond in which prooessions 
can be taken without a pass, but if they are 
to be taken along a street, where the polioe 
necessarily have to control traffic, a pass 
has to be produced. As 1 have already 
pointed out the polioe authorities have no 
power to refuse to grant a pass. All that 
they can do if it appears to them that the 
procession ought to be prohibited, is to 
refer the matter forthwith to a Magistrate 
and the Magistrate will then deal with the 
matter by an order. In my opinion neither 
of the objections which the learned Sea- 
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sioDS Judge felt to this rule is sound in law. 
We must therefore reject the references. 

N. J. Wadia J. — I agree. 

d.s./r.k. Beferences rejected. 
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Macklin j. 

Dahyabhai Marghabhai Patel — 

Appellant. 

% 

V. 

Bai Diwali and others — Respondents. 

First Appeal No. 209 of 1937, Decided 
on 22nd December 1938. 

(a) Guardians and Wards Act (1890), Ss. 43 
and 47~Order of District Judge refusing to 
sanction marriage of ward upon application of 
her personal guardian is appealable. 

The {lerfonnance of a marriage is one of the 
’'proceedings'’ of a guardian that are referred to in 
S. 43, Guardians and Wards Act, so that any order 
passed under that Section is subject to an appeal. 
Hence an appeal lies from an order of District 
Judge refusing to sanction the marriage of ward 
upon the application of her personal guardian : 
AIR 1930 AM 66 : AIR 1915 Cal 1 ; AIR 
1932 Bom 156 and AIR 1920 Bom 51, Rel. on. 

[P 366 0 1, 2] 

(b) Guardians and Wards Act (1890), S. 43 
—Application for sanction of ward’s marriage 
—Procedure to be followed by District Judge 
stated. 

On an application by guardian for sanction of 
the marriage of his ward the District Judge should 
not act as a matoh.maker. The proper procedure 
to be followed in a case of this description is to 
allow the choice to be made in the first instance 
by the guardian who is responsible for the mar¬ 
riage and then for the District Judge to sanction 
the marriage unless he is satisfied that the mar¬ 
riage is an unsuitable one '.AIR 1915 Cal 1, 
Rel. on. [P 367 C 1) 

G. N. Thakor and E. J. Thakor — 

for Appellant. 

S. A. Desai and C. K. Shah — 

for Bespondents 1,2 d 3 respectively. 

Judgment.—This is an appeal against 
an order of the District Judge of Nadiad, 
refusiog to sanction the marriage of one of 
bis wards upon the application of her per. 
sonal guardian. A preliminary objection 
jwas taken that no appeal lay; but 1 am 
satisfied that the performance of a marriage 
lis one of the ‘'proceedings” of a guardian 
!that are referred to in S. 43, Guardians and 
Wards Act, so that any order passed under 
that Section is subject to an appeal: see 62 
All 74 also 42 Cal 351,^ 56 Bom 71® and 

“l. Beoti Lai v, Shiam Lai, (1930) 17 A I R All 
66=121 I 0 690=52 All 74=1930 A L J 152. 

2 Monijan Bibi v. District Judge, Birbhum, 
(1915) 2 A I R Cal 1=25 I 0 229=42 Cal 351 
=19 OWN 290=20 C L J 91. 

3, Salubai Ganesh v. Keshavrao Vasudeo, (1932) 
19AlRBoml66=56Bom 71=34BomriR 83. 


44 Bom 690,^ where by implication it 
could be inferred that Sec. 43 of the Act 
would govern the acta of a guardian ap¬ 
pointed by a Court as regards the perform- 
ance of the marriage of his ward. 

In the present case it was alleged that 
the marriage was an unsuitable one be¬ 
cause the bridegroom was thin and had 
a tendency to consumption, because he 
was indebted, and because he had al. 
ready been married and had two children. 
The girl herself had written two letters, in 
the first of which she said that she was 
not willing to marry him, but afterwards 
said that she was willing and not only wil- 
ling but ready. She also said in the second 
letter that her first letter ought to be 
ignored. The learned Judge however has 
thought that he ought to lay stress upon 
the fact that the girl originally expressed 
her unwillingness to marry and he does 
not seem to have thought it worthwhile 
examining her as to her present willing, 
ness, since he has come to the conclusion 
that she is not old enough to know her 
own mind. There are two letters upon the 
record written by the bridegroom in which 
he refers to debts; but there is nothiog to 
show the amount of the debts, and there is 
nothing to show that they seriously affect his 
position. There is on the contrary the plain- 
tifi’s evidence to show that he is a man who 
comes from aiamily of considerable property 
and is prima facie a suitable match in that 
respect. It is admitted however that he is 
very thin, and the learned Judge seems to 
have thought that his health and constitu. 
tion are bad. For this there is no evidence 
whatever. On the contrary, there is evi. 
dence upon the record in the shape of a 
medical certificate signed by the Presidency 
Surgeon of Bombay (of the authenticity of 
which there can be no possible doubt) say. 
ing that after a careful examination no 
trace of past or present disease has been 
found and that he has a first class life for 
the purpose of insurance or marriage. I am 
at a loss to know why the learned Judge 
has excluded this document from evidence 
merely because the Presidency Surgeon 
himself has not been called to Nadiad to 
give evidence. 

Upon the evidence in the case there can 
be no doubt that the order of the learned 
Judge is wrong. The principles which 
should guide District Judges in a case like 

4. Laxminarayan Shesbgiri ▼. Parvatibal, (1920) 

7 AIR Bom 51=57 I 0 79=44 Bom 690=22 
Bom L R 399. 
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this are laid down in 42 Gal 351.^ That was 
a case where the District Judge had him. 
self acted as a match, maker and had com. 
mitted various other irregular acts, and it 
was stated that the proper procedure to be 
followed in a case of this description was to 
allow the choice to be made in the first 
instance by the guardian who was respon. 
Bible for the marriage and then for the 
District Judge to sanction the marriage 
unless he was satisfied that the marriage 
was an unsuitable one. The learned Judge 
correctly framed the issue in the first in. 
stance; but, though he framed it in the 
proper form showing that he realized that 
it was for him to find that the marriage 
was unsuitable before rejecting the applies, 
tion for sanction, he nevertheless treated it 
as if it was for the personal guardian to 
satisfy him that the marriage was in every 
way suitable. The result is that we have 
no evidence on the record of the case to 
show that the marriage is in any way un. 
suitable. In fact the only evidence in the 
legal sense that we have is the two letters 
showing that at the end of 1936 the bride, 
groom was to some extent indebted, and 
that originally the minor was pretending 
to be unwilling to marry this particular 
bridegroom though she afterwards changed 
her mind. It is obviously not enodgh to 
justify the rejection of the proposal of the 
man who knew more about it than any¬ 
body else, and who is primarily responsible 
for marrying the girl, and, it is clear, ar. 
ranged for the betrothal of the girl with 
the full consent of those who now oppose 
the marriage. 

The matter will therefore have to be 
reopened and reconsidered by the Court 
below in the light of circumstances as they 
exist at the present date. It should frame 
an issue in the following terms and only 
reject the application if it is satisfied that 
the marriage proposed is unsuitable. I set 
aside the orders of the Court below and 
direct the Court to reopen the matter 
after a finding upon the following issue : 

Is it shown that Jashbhai is an unsuit, 
able husband for the minor on the grounds: 
(a) of physical health as distinct from mere 
appearance, (b) of financial circumstances, 
in particular pecuniary embarrassment, (c) 
that the girl herself does not wish to marry 
him, (d) that somebody more suitable and 
acceptable to the girl is available and wil. 
ling to marry her, or upon any other 
ground which the Court thinks cogent 

The parties should be given liberty to 


Bombay 367 

lead such evidence as they may require. 
The costs will bo costs in the cause. In the 
event of the decision going against the per¬ 
sonal guardian, the costs should be paid 
out of the minor's estate. 

d.s./r.k. Orders set aside 
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Beaumont C. J. and B. J. Wadia J. 

Nariman Edulji Contractor — 

Appellant. 

V. 

Pirojbai Nariman Contractor — 

Respondent. 

Appeal No. 44 of 1933, Decided on 16th 
March 1939. 

Civil P. C. (1908), O. 21, R. 11 — Wife and 
husband arriving at arrangement under pro- 
ceedings under Guardians and Wards Act with 
regard to maintenance of their children—Con- 
sent order passed under which husband was to 
pay expenses of maintenance and schooling of 
children to wife or schooling authorities as the 
case may be — Wife taking out summons for 
leave to execute consent order as it were 
decree for payment of money—Although order 
did not fall within terms of Guardians and 
Wards Act, still it was valid being within ordl- 
nary jurisdiction of Court and as parties were 
properly before the Court —- It could not how¬ 
ever be regarded as decree for payment of 
money. 

Under proceedings under the Guardians and 
Wards Act. a husband and wife arrived at the 
arrangement with regard to the maintenance and 
custody of their minor children and agreed to a 
consent order being passed to the effect that the 
husband was to pay the expenses of the mainte¬ 
nance and schooling of the children, and the wife 
or the school authorities, as the case may be, were 
to receive the amount for the said purpose! The 
wife subsequently took out a summons for leave to 
execute the consent order as if it were a decree for 
payment of money under O. 21, R. ll : 

Held that although the consent order did nob 
fall within the terms of the Guardians and Wards 
Act, which did not confer on the Court any power 
to order a parent or anybody else to pay school 
bills of minors, yet as the parties consented to the 
Court passing the order, which was within its 
ordinary jurisdiction and as they were properly 
before the Court, the order was a valid order. Bub 
the consent order could not however be regarded 
as a decree for payment of money to the wife, for 
a part and possibly the whole amount might be 
paid to third parties and that therefore it could 
not be executed as such. [P 368 0 2 ; P 369 C 1] 

F. J. Coltman — for Appellant, 

Sir Jamshedji Kanga and R. J. Colah_ 

for Bespondent, 

Beaumont C. J. — This is an appeal 
against an order made by Engineer, J. 
giving leave to the applicant to execute a 
consent order dated 6th August 1929 to 
the extent of Rs. 9008. The consent order 
of 6th August 1929 was made on two cross 
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petitions by a husband and a ^ife under 
the Guardians and Wards Act, 3 of 1890. 
By consent the two petitions were consoli¬ 
dated and certain orders were made as to 
the custody of the minor children of the 
marriage of the husband and wife (of whom 
there were three), and as to their main¬ 
tenance and then the order contained this 
provision : 

And I do by and with the like consent further 
order that the said Nariman Edulji Contractor 
(i e. the husband) do pay all the expenses of the 
maintenance and schooling of all the said minors 
and that the said Pirojbai Nariman Contractor 
{i.e. the wife) or the school authorities, as the case 
may be, do receive the money sent by him from 
time to time for the said purpose and do forward 
to him proper receipt and vouchers therefor. 

In the year 1937, there were divorce 
proceedings and ultimately a decree for 
divorce was made in favour of the wife. 
On 7th March 1938 the wife took out a 
summons for leave to execute the consent 
order inserting in col. G, in the form under 
O. 21, E. 11, a sum of Rs. 15,400 odd, 
which she alleged to be the amount due for 
schooling and maintenance under the con¬ 
sent order. On that application, there was 
a reference to the Commissioner to find out 
what was the amount due for schooling 
and maintenance, and on 25th July 1938, 
the Commissioner reported to the Court 
that the parties had agreed the sum at 
Rs. 9008. On that report the learned Judge 
made the order, which is the subject of 
this appeal, in which he ordered that the 
husband do pay to the wife a sum of Rs. 
9008 and further ordered that the wife be 
granted leave to execute the consent order 
dated 6th August 1929 to the extent of 
Rs, 9008. The husband objects to the order 
giving leave to execute the consent order,. 
and his objection is baaed on three grounds. 
It is said, first, that the consent order re¬ 
garded as a decree of the Court is a nullity, 
as it was made without jurisdiction; sa- 
condly, that if it is a valid decree, it is not 
& decree for payment of money; and thirdly, 
that there is no method of quantifying the 
amount for which a decree is passed when 
such amount is not specified in the decree. 

With regard to the first point, Mr. Colt, 
man relies on 36 Mad 39' and 41 Mad 241^ 
as authorities for the proposition that an 
order directing the father to pay a sum for 
the maintenance and schooling of his 
children is not an order which can be made 

1. Somakka v. Ramiab, (1913) 36 Mad 39=13 IC 

251=22 M L J 193. 

2. Parvathammal v. Obokkalinga Cbetfcy, (1918) 

5 A I B Mad 389=111 0 311=11 Mad 211. 


under the Guardians and Wards Act, and 
that if such an order is made under the 
Act it cannot be treated as a decree made 
under the ordinary original jurisdiction 
and executed as such. I am quite prepared 
to accept the propositions which those oases 
lay down, and I think that the order made 
in this case did not fall within the terms of 
the Guardians and Wards Act, which does 
nob confer on the Court any power to order 
a parent, or anybody else, to pay the school 
bills of the minors. But neither of the 
Madras cases dealt with a oonsent order. It' 
is no doubt well established that parties 
cannot by oonsent confer upon a Court 
jurisdiction which it does not possess, but 
that is not quite the case with which we 
have to deal. In this case the parties were 
properly before the Court in a matter under 
the Guardians and Wards Act, under which 
DO doubt the Court bad only a limited 
jurisdiction, and it seems to me that the 
parties were justified in consenting to the 
Court making an order, which it was with, 
in the general competence of the Court to 
make, though it was not within the special 
jurisdiction which alone the Court could 
have exercised in the absence of oonsent. 
As the parties consented to the Court pass¬ 
ing an order, which was within its ordinary 
jurisdiction, and as they were properly 
before the Court, I think that the order 
was a valid order. 

The second question is whether this is a 
decree for the payment of money. O. 21, 
B. 11, provides that where a decree is for 
payment of money, the Court may execute 
it in the manner therein provided, and then 
sub-rule 2 provides for the application for 
execution containing various particulars, 
and under the heading (g) the amount due 
upon the decree has to be stated. I am nofe 
prepared to say that every decree, to come 
within the description of a decree for pay. 
ment of money, must state the exact sum 
due. Tou may certainly have a decree for 
payment of money not presently due, and 
when the amount claimed by the decree- 
holder is not admitted by the jadgment. 
debtor, I see no objection to the Court 
adopting the course, which it adopted in 
this case, and directing an inquiry to ascer- 
tain the amount due. I am not therefore 
impressed with the appellant’s third objec¬ 
tion to the order appealed from. But the 
difficulty I feel is in holding that this is a 
decree for payment of money. It is a decree 
for payment of all the expenses for the 
maintenance and schooling of the minors. 
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and it provides that the wife or sohool 
anthoritiies, as the case may be, are to re¬ 
ceive the money. It is quite plain that it is 
not a decree for payment of money to the 
decree-holder, the wife, for a part, and 
possibly the whole amount might be paid 
to third parties. It seems to me that a 
decree in that form cannot be regarded as 
a decree for payment of money, which can 
be executed as such. On that ground I think 
that the appeal must be allowed and the 
order of the learned Judge set aside, so far 
as it relates to execution of the consent 
order of 1929. The respondent to pay to 
the appellant the costs in this Court as 
well as in the Court below. 

B. J. Wadia J.—I agree. 

E.M./r.K. Appeal allowed. 
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Beaumont C. J. and Lokur J. 

Wasudev Vishnu Deshpande — 

Plaintiff — Appellant. 

V. 

Pandu Vithu Yadav and others — 

Defendants — Respondents. 
First Appeal No. 32S of 1936, Decided 
on 13bh January 1939. 

Bombay Revenue Juriidiclion Acl (10 of 
1876), S. 4 (a) —Collector refusing to set aside 
alienation of watan property made before 
Watan Act was passed — Subsequent civil suit 
for possession of alienated property is not 
barred under S. 4 (a). 

Where the Oolleotor refuses under the provt- 
Biona of 6. 9, Watan Act. to set aside an alienation 
of watan property made before the Watan Act 
was passed, such an order can bo ignored and a 
subsequent suit in a CivR Court for possession of 
the alienated watan property ifl not barred by S. 4 
(a) Revenue Jurisdiction Act : A I B 1921 Bom 
17 , Bel. on. [P 371-0 1] 

B. N. Gokhale and M. G. Chitale — 

for Appellant. 

K. N, Dharap — 

for Respondents 1 to 3 and 6, 

Lokur J. — This is an appeal from a 
decree passed by fcha First Glass Subordi¬ 
nate Judge of Satara, dismissing the appel¬ 
lant’s suit on the preliminary ground that 
it is barred under para. 3 of 8. 4 (a), Bom¬ 
bay Revenue Jurisdiction Act, 1876. The 
land in suit, survey No. 476, is Deshpande 
watan land belonging to the appellant's 
family. The appellant’s father Vishnu mort¬ 
gaged the middle half of the land with 
possession to the defendants’ ancestor, 
Subhana, for Rs. 300 in 1868. Subse¬ 
quently in 1877 Vishnu passed a miras- 
patra in favour of the mortgagee in 
oonsideratfon of a premium of 500 
1939 B/47 A 48 


which was made up of Rs. 300 duo under 
the mortgage of 1868 and Rs. 200 paid in 
cash. The remaining half portion of the 
land was subsequently mortgaged by the 
plaintiff’s father to the defendants’ ances- 
tors in 1891 for Rs. 1600, and thus the 
defendants’ family came to be in possession 
of the entire survey number. Vishnu hav¬ 
ing died in 1922 and the defendants being 
strangers to the watan the plaintiff made 
an application to the Assistant Collector to 
have the alienations declared null and void 
and the land restored to his possession. 
The Assistant Collector after hearing the 
parties thought that as the alienation of the 
middle half of survey No. 475 was prior to 
the passing of the Watan Act, it was in his 
discretion to order its restoration under S. 9 
of the Act and in his discretion he refused 
to pass an order of restoration in respect of 
that portion of the land. But as regards the 
other half of the survey number he declared 
the alienation null and void under S. 11, 
Watan Act; and instead of restoring its 
possession to the plaintiff, he ordered the 
defendants to pay full rent to the plaintiff 
under S. 11-A read with S. 9, ol. (2) of the 
Act. The plaintiff thereafter filed this suit 
to have all the alienations set aside and 
the entire land restored to his possession. 
The lower Court held that the suit was 
barred under 8. 4 (a), Bombay Revenue 
Jurisdiction Act, 1876, and dismissed it. 

It is conceded in this Court that so far 
as the alienation of 1891 is concerned, the 
Assistant Collector did pass an order under 
S. 11-A, Watan Act, and therefore the 
Civil Court has no jurisdiction to entertain 
a suit to set aside or avoid that order. The 
appeal is therefore pressed with regard to 
the alienation of the middle half of survey 
No. 475 only. So far as that portion of the 
land is concerned, the Assistant Collector 
observed : 

The first alienatioii of the central half of the 
land being prior to the passing of the Watan Act, 
i. e. in the year 1868 A. D., it falls under Sec. 9, 
Watan Act, the powers under which are disore, 
tionary, and I do not see any valid grounds to 
interfere with this alienation. 

On this ground he refused to grant the 
plaintiff’s request in respect of this portion 
of the land. When the revenue authorities 
refuse to pass an order setting aside an 
alienation under the Watan Act, it is held 
by a Fall Bench of this Court in 45 Bom 
1141^ that there being no order under the 

1 . Dattatraya Keshav v. Tukaram Baghu, (1921) 
8 A I R Bom 17=61 10 672=46 Bom 1141= 
23 Bom Ij B 376 (F B). 
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joioed as respondents in this appeal, the 
names of respondents 7 and 8 have been 
struck out as notices were not served on 
their guardian. It is not necessary to ex¬ 
press an opinion as to what the effect of 
the absence of respondents 7 and 8 from 
the record in this appeal will be; but obvi¬ 
ously they would not be bound by the 
decree passed in this appeal. For these 
reasons I record a finding on issue 1 that 
the Court has jurisdiction to consider whe¬ 
ther the alienation of 11th April 1877 is 
valid or not but has no jurisdiction to con¬ 
sider the validity of the alienation of 15th 
June 1891. The decree of the lower Court 
must be set aside and the suit remanded to 
the lower Court for further hearing and 
disposal in the light of this finding. 

Beaumont C. J.—I agree and will add a 
few words. The only effective point in this 
appeal is whether the alienation of 11th 
April 1877 can be challenged in view of the 
refusal of the Assistant Collector to make any 
order on the application made to him by the 
plaintiff. Now the Assistant Collector held* 
rightly or wrongly, that the case fell under 
S. 9, Watan Act, and that he bad jurisdic- 
tion to set the alienation aside, but that in 
the exercise of bis discretion it would not 
be proper for him to do so. He therefore 
refused the plaintiff’s application. The 
learned trial Judge held that that order re¬ 
fusing the plaintiff's application was an 
order which the plaintiff in this suit will 
have to avoid or set aside and therefore 
the Court had no jurisdiction to entertain 
the suit having regard to the provisions of 
S. 4 (a), para. 3. Bombay Revenue Juris¬ 
diction Act of 1876. It seems to me that 
that point is concluded by the Full Bench 
decision of this Court in 45 Bom 1141,‘ 
which was not cited before the learn¬ 
ed trial Judge. That no doubt was a case 
under S. 11, Watan Act, and under S. 11, 
if the Collector holds that the facts are pro¬ 
ved, he is bound to set the alienation aside; 
that is to say, he must either set the alie. 
nation aside, or refuse to set it aside and be 
has no discretion as he has under Sec. 9- 
But whether the order is made under S. 9 
or under S. 11, Watan Act, if the Collector 
refuses to make an order, the result must 
be exactly the same. The order in either 
case is one refusing the plaintiff’s applica¬ 
tion for possession. 

The ratio decidendi of the Full Bench de¬ 
cision in 45 Bom 1141^ was that an order of 
the Collector refusing the plaintiff's claim 
for possession was not an order ^ft^hicb is re- 


Watan Act. a civil suit is not barred. It is 
contended on behalf of the defendants m 

this Court that the Full Bench ruling refer^ 
red to an order passed 
Act, whereas in the 

half portion him under S. 9, 

the that S. 11 requires 

Watan Ao . .. to declare an alie- 

after the passing of the Watan 
rorto be null and void if the alienee is 
rstranger to the watan, while in the case 
of a similar alienation prior to the Watan 
Act the revenue authorities are given a 
discretion whether to declare the alienation 
? be void or not. But this makes no differ. 

«« CLR regards the effect of the refusal to 
^°terfere with the alienation. The effect of 
f-ho Full Bench decision is that when the 
revenue authorities refuse to interfere with 
the alienation, it is not necessary to have 
such refusal set aside. Civil Courts have an 
inherent jurisdiction to declare such an 
alienation of watan property to a stranger 
void after the alienor’s death. The Watan 
Act provides an additional quicker remedy 
by empowering the revenue authorities to 
grant the same relief. If they refuse to 
grant that relief, there is no reason why 
the Civil Courts should not exercise their 
inherent jurisdiction to consider whether 
the alienation should be set aside or not. 
If, on the other hand, the revenue authori- 
ties pass an order setting aside the aliena- 
tion, then the Civil Courts cannot entertain 
a suit in respect of the same matter since 
the relief prayed for will necessarily have 
to be to have that order set aside or avoided. 

In the present case the Assistant Col¬ 
lector refused to exercise his discretion in 
favour of the plaintiff and set aside the 
alienation in respect of the middle half of 
the land. Even if that order stands as it is, 
it causes no harm to the plaintiff. All that 
it means is that the plaintiff had failed to 
secure his remedy in a summary way at 
the hands of the revenue authorities, but 
that cannot debar him from filing a regular 
suit for the same relief. This is plainly the 
effect of the ruling of the Full Bench, and 
the refusal of the Assistant Collector to m- 
terfere with the alienation does not oust 
the jurisdiction of the Civil Court. Hence 
this appeal must be aflowed so far as the 
alienation of the middle half of Survey 
No. 475 is concerned. In this case there 
were eight defendants in the lower Court 
and although all the eight of them were 
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qtilred to be avoided or set aside under S. 4 
(a), Bombay Bevenue Jurisdiofcion Act, 1876. 
It is trne that Hayward J. held in that case 
that the order was not an order at all under 
the Watan Act. It is difficult. I think, to 
justify that view because plainly an order 
dismissing an application is an order. It does 
not leave the parties in the same position 
as before the order was made, because it 
debars a similar application in future. But 
I think the ratio decidendi of the Full Bench 
decision really was that an order refusing 
the plaintiff’s application made by the re¬ 
venue authorities was an order which the 
plaintiff could ignore in a subsequent suit 
in a Civil Court for possession and which 
be need not seek to set aside or avoid. The 
reasoning seems to me as applicable to cases 
arising under 8. 9, Watan Act. as to those 
arising under S. 11. We must therefore hold 
that the Court has jurisdiction to entertain 
the plaintiff’s suit as to the alienation of 
11th April 1877, The order will be that the 
appeal is allowed as against respondents 1 
to 6. The names of respondents 7 and 8 are 
struck out and issue 1 is answered as my 
learned brother has suggested. There will 
be no order as to the costs of the appeal. 

Per curiam.—The Court allows the appeal 
as against respondents 1 to 6 so far as the 
alienation of 11th April 1877, is concerned. 
It records a finding on the first issue that 
the trial Court has jurisdiction to entertain 
the suit in respect of the alienation of 11th 
April 1877, but not in respect of the alie. 
nation of 15th June 1891. The decree of 
the lower Court is set aside and the suit is 
remanded to the lower Court for further 
hearing and disposal in accordance with 
this finding. There will be no order as to 
the costs of the appeal. 

N.S./r.k, Swii remanded. 

A, I. R. 1939 Bombay 371 

Beaumont 0. J. and Lokur J. 

Emperor 

V. 

Mahomed lilam Abdul Sakur — Accused. 

Criminal Ref. No. 137 of 1939. Deci¬ 
ded on 17th January 1939, made by Dis. 
trict Magistrate, Nasik. 

Bombay Children Act (13 of 1924), S«. 23, 
32 and &1 (3) — High Court can, at any time 
before expiration of term of detention, extend 
period of detention, provided it does not exceed 
limit in S. 32. 

High Oourt has joriedictioD tinder S. 61 at any 
tlzne before the expiration of the term of detention 
limited In the order under 8. 23 to extend the 
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period of detention provided the extended period 
does not exceed the limit specified in Sec. 32. 

[P 372 C 1] 

P. B, Shingne (Govt. Pleader) and B. G. 

Bao (Asst. Govt. Pleader) — 

for the Crown. 

G. A. Desai — for Accused. 

Beaumont C. J. — This is a reference 
made to the Court by the District Magis- 
trate of Nasik in which he asks us to extend 
by one year the period for which Mahomed 
Islam Abdul Saknr was directed to be kept 
in a certified school. The facts are that the 
boy in question was found guilty of an 
offence on I8tb June 1934, by the District 
Magistrate of Nasik. The boy was at that 
date aged 11 years, and the learned Dis¬ 
trict Magistrate ordered him to be detained 
in a reformatory school for a period of five 
years. He was accordingly sent to the Yera- 
vada Industrial School, and the Superin. 
tendent of that school has reported to the 
District Magistrate of Nasik that the Visit, 
ing Committee of the School considers that 
in view of the character and circumstances 
of this boy, the period of his detention 
should be extended by one year. The 
learned District Magistrate held, I think 
quite rightly, that he had no jurisdiction to 
extend the period; and he has referred the 
matter to ns for action, and the only ques¬ 
tion which we really have to consider is 
whether we have jurisdiction to make the 
order, because, if we have jurisdiction, I see 
no reason why we should reject the opinion 
of the Visiting Committee. 

The boy was sent to the reformatory 
school under the power conferred on the 
Magistrate by S. 23, Bombay Children 
Act, 1924, which Act provides in S. 32 that 
the period for which a child—and this boy 
was a child within the meaning of the Act 
—is to be detained in a certified school 
shall be specified in the order in pursuance 
of which he is sent there and shall be such 
period, not being less than two years in the 
case of a youthful offender who at the date 
of the order is over the age of 15 years and 
three years in the case of other youthful 
offenders as to the Court may seem proper 
for'his teaching and training but not in any 
case extending beyond the time when he 
will, in the opinion of the Court, attain the 
age of 18 years. Under 8. 51 of the Act. 
an appeal is allowed from an order made 
by a Court under certain Sections, but the 
list of such Sections, does not include S. 23. 
Therefore there was no right to appeal 
against the order made in this case. But 
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sub. 3 . (3) of S. 51 provides that any order 
passed under the provisions of the Act, and 
not subject to appeal under sub-s, (1) may 
be revised by the High Court. Therefore, 
unquestionably we could have revised the 
order soon after it was made. The High 
Court could have held that the case was 
not a proper one for sending the boy to a 
certified school, or that the period of deten. 
tion was too long or too short. There is no 
limit of time within which an application 
for revision must be made, and I think that 
it can be made under S. 51 at any time 
before the expiration of the term of deten¬ 
tion limited in the order. I think, therefore, 
ithat this nigh Court has jnrisdiction'to 
extend the period of detention in this case, 
iprovided the extended period does not 
exceed the limit specified in S. 32. As the 
boy was 11 at the date of the order direct¬ 
ing his detention, he is now 16 years of 
age, and we can, therefore, extend the 
period of his detention by one year as 
asked by the Superintendent of the school. 
We, therefore, make the order asked for. 

liokur J. — I agree. 

B.S./R.K. Order accordingly. 
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N. J. Wadia and Macklin JJ. 

Akberally Tayaballi and others — 

Accused — Applicants. 

v. 

Alimahomed Abdul Uussain — 

Complainant — Opponent. 

Criminal Revn. Appln. No. 6 of 1939, 
Decided on 28th March 1939, against 
order of Munsif, Additional Sesa. Judge, 
Ahmedabad. 

(a) Criminal Trial — Committal proceedings 
.^Duties o£ Magistrate bolding inquiry in pro¬ 
ceedings by way of committal“~lf Magistrate 
refuses to commit and discharges accused, it is 
duty of Sessions Court to see whether Magis¬ 
trate's order of discharge is proper or not. 

In proceedings coming up before Magistrate by 
way of committal the Magistrate’s duty is to con¬ 
sider whether a conviction is possible in the ^se, 
and in order to come to that conclusion he is 
entitled to appreciate the evidence. Bnt he must 
appreciate the evidence from that point of view 
only* and it la not within his province to consider 
the evidence merely from the point of view of the 
probability of a conviction resulting.^ It may be 
that a conviction is improbable. Bnt if it is pos¬ 
sible for a Court to take such a view of the evi- 
dence as to be able to found a conviction upon it, 
then it is the duty of the Magistrate to commit 
the accused for trial. If the Magistrate refuses to 
commit, the grounds of the refusal should be stated 
(very generally) that no conviction Is possible. The 
duty of the Sessions Court is to appreciate the 
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evidence from the point of view of the correctness 
of the Magistrate’s order of discharge,^ in other 
words, in order to see whether the basis of the 
Magistrate’s order of discharge is correct : A I B 
2935 Bom 37, Expl. and Appl. [P 373 C 1, 2: 

P 374 C 1] 

(b) Criminal Trial— Practice—Order of dis¬ 
charge—Setting aside. 

Sessions Court as well as High Court should bo 
very slow to interfere in revision with an order of 
discharge: AIR 1935 Bom 37, Ref. [P 374 C 2] 

G. N. Thakor and B. G. Thakor — 

for Applicants. 

I. I. Chundrigar — for Opponent. 

Macklin J. — This is an application in 
revision by four persons who have been 
ordered by the Additional Sessions Judge 
of Ahmedabad to be committed for trial to 
that Court on charges under Ss. 406, 420, 
467. 114, 493, 497 and 498, I. P. C. The 
case arose oat of a private complaint by 
the opponent to this application. It was 
his allegation that accused 1 wanted to 
marry the opponent’s wife and with that 
object devised a plot by which the oppo¬ 
nent was induced to sign a blank paper 
upon a representation that it was to be 
used for an application for some form of 
service, but that after the signature was 
made and attested, the aconsed between 
them arranged for the document to be 
filled up in the form of a deed of divorce. 
The Magistrate before whom the proceed, 
ings came up by way of committal went 
into the evidence, and at the end of his 
judgment remarked as follows : 

On the whole the evidence which is led by the 
complainant in the case to prove the alleged 
charges against the respective accused has app^r- 
ed to me a subsequent conooction. It is on the 
whole found untrustworthy and incredible. It is 
not at all found such as would justly the com¬ 
mittal of any of the accused to the Court of Ses- 
eion at Ahmedabad for taking their trial for any 
of the charges which are compiainea of by the 
complainant against them* 

On these grounds the learned Magistrate 
directed that the accused should be dis¬ 
charged. The matter came in revision be- 
fore the Additional Sessions Judge, who 
considered the law on the point as laid 
down in certain cases, and also considered 
the appreciation of the evidence by the 
committal Court and came to the concln- 
sion that there was more to be said for the 
evidence led by the complainant than the 
learned Magistrate seemed to think. The 
judgment of the Additional Sessions Judge 
concludes as follows : 

Tn fact there is sufficient material on the record 
to justify an order of committal against all the 
four accused. It may be that in the I^rnedMagis- 
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trate*s opiaion the trial agaiost the accused may 
not end in their oonviotion. But from theobseiva« 
tions of the learned Judges in the cases to which I 
have already referred, it Is clear that the learned 
Magistrate’s fnnction was not to see whether a 
conviction would result or not. 

Upon these grounds the learned Addi* 
tional Sessions Judge set aside the order of 
discharge and directed that the applicants 
he committed for trial. The first point 
urged by the accused before us is that the 
Additional Sessions Judge had no power to 
pass any snch order, since the Criminal 
Procedure Code does not provide for any 
such order being passed by an Additional 
or Assistant Sessions Judge as distinct from 
the Sessions Judge himself. But the argu- 
ment overlooks S. 438 (2), Criminal P. C., 
which provides that an Additional Sessions 
Judge shall have and may exercise all the 
powers of a Sessions Judge under “this 
chapter,” and “this chapter” provides by 
S. 437 that the Sessions Judge may direct 
the committal of a case triable exclusively 
by the Court of Session. The case in 9 Bom 
164,^ to which reference was made in sup¬ 
port of this point, was decided before sub- 
B. (2) to S. 488 was enacted. 

There are several decisions of this Court 
relating to the powers of a Magistrate be- 
fore whom committal proceedings are 
pending and to the powers of the Sessions 
Court to revise the Magistrate’s order declin¬ 
ing to commit and discharging the accused. 
But I need not go further than the case in 
37 Bom L R16* which was decided by a Full 
iBench. It was there decided beyond all 
'possibility of doubt that in order to satisfy 
himself whether he should commit the 
accused for trial by a Sessions Court the 
Magistrate is entitled to go into the evi¬ 
dence. As the learned Chief Justice said 
(page 22) : 

He has got to satisfy himself that there are 
su£Bcient grounda for committing the accused 
person for trial, and to do that he must consider 
the evidence, both its nature and credibility. 

Later on be says (p. 22) : 

If the Magistrate cornea to the conclusion that 
there is evidence to be weighed, (which means evi* 
dence that is worth weighing), he ought to commit 
the accused for trial and he ought not to discharge 
the accused merely because he thinks that if he 
were to try the case himself he would not be pre* 
pared to convict the accused on the evidence before 
him. But if he comes to the conclusion that the 
evidence for the prosecution is such that no tribu¬ 
nal, whether a Judge or jury, oould be expected to 

1. In re Musa Asmal, (2886) 9 Bom 164. 

3. Bamaobandra Babajl v. Emperor, (2935) 22 
AIR Bom 187 1935 Gr O 286 = 155 1 0 

201=36 Or L J 643 = 59 Bom 126 = 37 Bom 
L R 16 (F B). 
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convict the accused, then he ought to dischargo 
him. 

That clearly means that the Magistrate’s^ 
duty is to consider whether a conviction is| 
possible in the case, and in order to oome| 
to that conclusion he is entitled to appre-i 
ciate the evidence. But he must appreciate 
the evidence from that point of view only, 
and it is not within his province to consider 
the evidence merely from the point of view 
of the probability of a conviction resulting. 
It may be that a conviction is improbable. 
But if it is possible for a Court to take such 
a view of the evidence as to he able to found 
a conviction upon it. then it is the duty of 
the Magistrate to commit the accused for 
trial. I do not see that there is any other 
way of interpreting this judgment, and with 
respect I do not think that there is anything 
incorrect in the statement of law which it 
lays down. Now the learned Magistrate in 
this case, though he has appreciated the 
evidence and has come to the conclusion 
that it is, in his own words “untrustworthy 
and incredible,” has not in so many words 
stated that no Court could convict upon it. 
But we are prepared, after reading his 
judgment, to assume for the sake of argu- 
ment that that was his intention. It is 
possible that if he had clearly stated his 
view that no Court could convict upon such 
evidence and upon that ground had refused 
to commit the accused, the learned Addi- 
tional Sessions Judge might have had some 
hesitation in disturbing his order. Unfortu- 
nately he has not expressed himself as 
clearly as that, and the question is whether 
in these circumstances the learned Addi¬ 
tional Sessions Judge was justified in dis- 
turbing the order of discharge. The decision 
of the Full Bench to which I have already 
referred not only deals with the duties of 
the Magistrate in such cases, but it lays 
down the principles also which should de- 
termine the Sessions Court in dealing with 
an order of the Magistrate discharging the 
accused and refusing to commit. These 
principles are summed up at the end in 
the judgment of Bangnekar J., and in the 
body of the judgment of the learned Chief 
Justice at p. 23 the following observations 
are made : 

Under S. 437 . ... all that the Sessions Judge 
has to do is to come to the conclusion that the 
order for discharge was improper. He may, as it 
seems to me, reach that conclusion not only on 
the grounds indicated in the judgment of Broom* 
fi eld J. in 57 Bom 430,^ that is to say, that the 

3. Farasharam Bhika v« Emperor,(1938) 20 AIR 
Bom 168=1933 Or C 470=148 1 0 289 = 84 
Cr L J 664=57 Bom 480=85 Bom L B 246. 
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order was perverse or maoifestly unreasonable and 
inconsistent with an honest appreciation of the 
evidence in the case; but also on the ground that 
the Magistrate has however competently taken 
upon himself the discharge of a duty which under 
the Code is entrusted to the Sessions Court, that 
is to say, the duty of appreciation of evidence of 
doubtful credibility. On that ground, I think, the 
Sessions Judge clearly can set aside an order of 
discharge, but I am prepared to go further and to 
hold that in a proper case he may do so on the 
ground that he disagrees with the appreciation of 
evidence by the Magistrate. 

Now the duty of a committal Court is to 
see whether a conviction is possible: and if 
|a conviction is possible, then it ought to 
commit; and if it refuses to commit, the 
grounds of the refusal should be (stated 
very generally) that no conviction is possi. 
;ble. The doty of the Sessions Court (stated 
ivery broadly upon the principles laid down 
by the Full Bench) is to appreciate the 
evidence from the point of view of the 
correctness of the Magistrate’s order of 
discharge, in other ^ords, in order to see 
whether the basis of the Magistrate’s order 
of discharge (namely the impossibility of 
any conviction resulting) is correct or not. 
I have quoted the conclading words of the 
judgment of the learned Additional Sessions 
Judge in this case. The view that he takes 
of the learned Magistrate’s opinion is that 
the learned Magistrate thought that the 
trial against the accused “may not” end in 
their conviction; and the learned Judge 
goes on to say that the learned Magistrate’s 
function was not to see whether a convic¬ 
tion “would” result or not. Here again the 
remarks of the learned Judge, as in the case 
of the Magistrate also, are not as clear as 
they might have been; but I am prepared 
to read into those remarks the view that 
in the opinion of the Magistrate the trial 
against the accused "might” end in an 
acquittal, whereas the true test should be 
whether it was or was not impossible for 
the committal to end in a conviction. In bis 
remarks upon the authorities the learned 
Additional Sessions Judge is right when he 
says that the Magistrate’s function was not 
to see whether a conviction would’ result 
or not, since upon those authorities, as I 
have already stated, the Magistrate’s real 
function is to see whether a conviction 
could result or not. 

We have gone through the judgment and 
we have come to the conclusion that the 
view taken by the Sessions Court is really 
that a conviction in this case is not impos- 
sible. Whether the leaarned Judge is right 
in that view or not we do not think it 


necessary to consider at this stage. We 
should interfere if it were possible for us 
to assume the evidence to be true and yet 
to hold that no conviction could follow. 
But that is not the case here, and we do 
not think that there is any authority which 
would justify us in once more appreciating 
the evidence and holding that no Court 
could possibly convict when one Court at 
least has given an indication that on the 
evidence a conviction is possible. We must 
therefore decline to interfere partly upon 
that ground and partly upon the ground 
(which has been emphasized by the Full 
Bench in 59 Bom 125^) that the Sessions 
Court should be very slow to interfere in 
revision to set aside an order of discharge, 
a principle which a fortiori would apply to 
the High Court in what I may call a second, 
revision. 1 wish to make it clear that wel 
are not in any way criticizing the learnedj 
Magistrate in this case. He has taken the; 
view (as we understand his judgment) that 
no conviction is possible, and upon appre- 
oiatiog the evidence he is entitled to reach 
that conclusion; and having reached that 
conclusion he was in our judgment perfectly 
correct in refusing to commit the case for 
trial. The application is dismissed and the 
rule is discharged. 

N.S./b.K. Rule discharged. 
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Lokur J. 

Gajanan Sheshadri Pandharpurkar 
and others—Plaintiffs — Appellants. 

V. 

Shantabai — Defendant — Respondent, 

Second Appeal No. 513 of 1936, Decided 
on 16bh February 1939, against decision 
of Assistant Judge, Sholapur, in Appeal 
No. 49 of 1935. 

Civil P. C. (1908). S. 13 (•) and (b) — Suit 
by mortgagee against minor daughter of mort¬ 
gagor in Osmanabad Court —~ Husband though 
appointed guardian ad litem not appearing and 
Court appointing its naztr as guardian ad Utem 

— Court after considering evidence passing 
decree for sale and providing that in case of 
insufficiency of tale proceeds mortgagee would 
be entitled to personal decree Suit by mort¬ 
gagee for personal decree in British India Court 

— Defendant held could not get benefit of 
cl. (b) but of cl. (a). 

A mortgagee filed a suit against minor daughter 
of mortgagor in the Osmanabad Ck>art (Nizam's 
State) to recover the snm dne nnder the mortgage 
deed by the sale of the mortgaged property and 
the balance oat of the assets of the deceased mort¬ 
gagor in the hands of the defendant. Her busbaod 
was appointed her guardian ad litem bat he did 
not appear to defend the suit, and the Osmanabad 
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Coart appointed its Kazir as the defendant’s gaar> 
dian at litem. The l^azir put in a written statement 
denying the mortgage and after taking evidence 
the Court passed a mortgage decree, which further 
provided that if the decretal amount was not satis* 
fied out of the sale proceeds of the mortgaged pro¬ 
perty the mortgagee was at liberty to apply for a 
personal decree against the defendant to the extent 
of the assets of her father in her bands. The mort* 
gagee filed suit in the Court at Sholapur, on the 
judgment of the Osmanabad Court for personal 
decree : 

Held that as the Court considered the plaintiff’s 
claim on its merits and took evidenoe.the suit was 
disposed of on merits, and the defendant could not 
get the benefit of the exception contained in ol. (b) 
of S. 18: A 2 B 1927 Ail 510 and A1 B 1930 Bom 
611, Bel, on. t? 376 C 1] 

Held further that part of the decree passed by 
the Osmanabad Court against the defendant which 
was a personal decree against her most be regarded 
as a nullity : 22 Oal 222, Bel. on. 376 0 3) 

Held also that the Osmanabad Court acted be. 
yond its jurisdiction in appointing its Nazir as the 
defendant's guardian when her husband, who was 
her de jure and de facto guardian and had been 
appointed guardian at litem by the Court itself, 
bad never expressed his unwillingness to act as her 
guardian. In such oiioumstances the Court acted 
against the interests of the minor and against 
natural justice by indirectly compelling her to 
appear in suit by appointing its own officer as her 
guardian ad litem. Moreover, it could not be said 
that the officer of the Court who was thus ap¬ 
pointed guardian at litem voluntarily appeared to 
defend the suit. He was after all an officer of the 
Court and had to obey the orders passed by the 
Court. Thus his appearance could not be regarded 
as a voluntary submission to the jurisdiction of 
the Osmanabad Court. As such submission was 
not voluntary, it could not be said that the defen¬ 
dant rendered herself willingly amenable to the 
jurisdiction of the foreign Court. Hence the per¬ 
sonal decree passed against the defendant was an 
ex parte decree and the defendant did not volun¬ 
tarily submit herself to the jurisdiction of the 
Osmanabad Court. She was therefore not bound by 
the personal decree against her : A J B 1915 Mad 
486, Bel. on. [P 377 O 1, 2] 

D. A. Tulzapurkar — for Appellants. 

A. A. Adarkar — for Respondent. 

Judgment.— This second appeal arises 
oat of a suit on a foreign judgment. The 
defendant's father Shankar Komti mort- 
gaged his hoase within the jurisdiction of 
the Osmanabad Court to the plaintiffs, and 
after bis death, his daughter, the defendant, 
inherited his property as his sole heir. The 
plaintiffs filed a suit against her in the 
Osmanabad Court (Nizam s State) to recover 
Bs. 1,300 due under the mortgage deed by 
the sale of the mortgaged property and the 
balance out of the assets of the deceased 
mortgagor in the hands of the defendant. 
The defendant wm then a minor and was 
living with her husband in the Sholapur 
District. Her husband was appointed her 
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guardian ad litem, and notices were served 
both on the minor defendant and on her 
husband. The defendant’s husband how¬ 
ever did not appear to defend the suit, and 
the Osmanabad Court appointed its Nazir 
as the defendant’s guardian ad litem. The 
Nazir put in a written statement denying 
the mortgage, and after recording the state- 
ment of the writer of the mortgage deed, 
the Osmanabad Court passed a mortgage 
decree, which farther provided that if the 
decretal amount was not satisfied out of the 
sale proceeds of the mortgaged property 
the plaintiffs were at liberty to apply for 
a personal decree against the defendant to 
the extent of the assets of her father in her 
hands. The decree was executed by the 
Osmanabad Court, and after the sale of the 
mortgaged property, a sum of Rs. 698-11-9 
still remained due to the plaintiffs. The 
plaintiffs therefore filed this suit in the 
Additional Joint Second Class Subordinate 
Judge’s Court at Sholapur, on the judg. 
ment of the Osmanabad Court, to recover 
Bs. 698-11-9, costs and future interest from 
the defendant out of her father's assets in 
her hands. Both the lower Courts dismissed 
the suit on the ground that the judgment 
of the Osmanabad Court was not binding 
on the defendant as the personal decree 
against her was passed ex parte and she 
had not submitted to the jurisdiction of 
that Court and as the suit had not been dis. 
posed of on its merits. The case is governed ‘ 
by S. 13, Civil P. C., which says that: 

A foreign judgment shall be conolneive as to 
any matter thereby directly adjudicated upon be¬ 
tween the same parties or between parties under 
whom they or any of them claim litigating under 
the same title. 

Then follow six exceptions, of which we 
are concerned only with exceptions (a) and 
(b), which say : “(a) where it has not been 
pronounced by a Court of competent juris, 
diction;" and *‘(b) where it has not been 
given on the merits of the case." 

It is urged on behalf of the defendant 
that as her husband was her de jure and 
de facto guardian and was appointed by the 
Osmanabad Court to act as her guardian 
ad litem in the suit, the Court bad no juris, 
diction to appoint its own officer unless 
the defendant’s husband refused to act as 
her guardian. It is clear from the notices 
(Exhibit 36) served upon both the defendant 
and her husband that neither of them oh. 
jected to her husband’s appointment as her 
guardian ad litem. He did not refuse to act 
as her guardian for the suit. In these oir. 
oumstanoes the Osmanabad Court should 
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not have appointed its own officer as her 
guardian for the suit. Assuming this to be 
90, the most that can be said in favour of 
the defendant is that her guardian ad litem, 
viz. her husband, having remained absent, 
the suit was tried against her ex parte. 
Even then the judgment delivered by the 
. Osmanabad Court (Ex. 33) shows that the 
suit was heard on its merits. From the 
roznama (Ex. 37) it appears that several 
adjournments were given to the plaintiffs 
to enable them to lead their evidence to 
prove the mortgage. Ultimately, the writer 
was examined, and on the strength of his 
evidence the plaintiffs were given a decree. 
As observed in 50 All 270^ the question to 
be considered in such a case is whether the 
judgment is given on the merits or whether 
it is only by way of penalty. The true test 
is whether the judgment has been given as 
a penalty for any conduct of the defendant 
or whether it is based on a consideration 
of the truth or otherwise of the plaintiffs’ 
case. The Osmanabad Court did not give a 
decree to the plaintiffs merely because the 
defendant was unrepresented or that the 
defendant did not raise any objection to 
the plaintiffs’ claim; but it considered the 
plaintiffs’ claim on its merits, and after 
taking evidence, it came to the conclusion 
that the claim was proved. In 32 Bom 
L R 1178’^ the defendant's pleader did not 
defend the suit on its merits owing to 
absence of instructions from the defendant, 
and it was held that the decree did not on 
that account cease to be one passed on the 
merits. It is obvious that in this case the 
suit was disposed of on the merits and the 
'defendant cannot get the benefit of the 
exception contained in clause (b) of S. 13, 
Civil P. G. 

But whether the defendant can claim 
the benefit of the exception contained in 
cl. (a) of S. 13, Civil P. C.. is not so easy to 
decide. The claim made by the plaintiffs 
before the Osmanabad Court consisted of 
two different parts. They first claimed to 
recover the amount due under the mort¬ 
gage by the sale of the mortgaged house. 
They also further claimed that if the amount 
realized by the sale of the mortgaged house 
was found to be insufficient, the deficit 
should be recovered from the defendant out 
of the assets of her deceased father in her 

1 . Ishri Prasad v. Sri Ram, (1927) 14 A I R All 

510=106 I C 186=60 All 970=25 A L J 887. 

2. BphtayimiH.Ephrayim v. Turner, Morrison & 

Co., (1930) 17 A I R Bom 511 = 128 I C 609 

= 32 Bom L B 1178. 
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hands. The wording of the judgment is not 
so clear since it merely says that the deficit 
should be recovered out of the assets of the 
deceased mortgagor, and it does not clearly 
say that so far as the deficit was concerned 
a personal decree was passed against the 
defendant; but the effect of the decree is 
obvious. After the sale of the mortgaged 
house, no property of the deceased was left 
within the jurisdiction of the Osmanabad 
Court and that Court had no jurisdiction 
to pass any decree against the property of 
the mortgagor situate outside its jurisdic¬ 
tion. That property was neither pledged nor 
mortgaged to the plaintiffs, and no decree 
against the property itself could be passed. 
But what the decree did actually say was 
that the deficit should be recovered from 
the defendant personally, but that her lia¬ 
bility was limited to the extent of the value 
of her father’s assets in her hands. That 
was purely a personal decree against her 
though her personal liability was not unlimi¬ 
ted. That personal decree could be made 
final only after the sale proceeds from the 
mortgaged property were found to be insuffi. ’ 
cient. Thus, the foreign judgment on which 
the present suit is based consists of two 
different parts, one of which the foreign 
Court had jurisdiction to pass and the other 
was purely a personal decree limited to a 
certain sum. If so, the principle laid down 
by the Privy Council in 22 Cal 222® ap¬ 
plies to the latter. In that case a suit was 
filed in the Native State of Faridkot to 
recover certain sums alleged to have been 
misappropriated by the defendant. The 
defendant did not appear at the hearing 
and an ex parte decree was passed against 
him. The defendant was a native of another 
Native State, and at the date of the suit 
he neither resided in the State in which 
the suit was filed nor was he a domicile of 
the State. On these facts, it was held that 
the Court in that Native State had on 
general principles of international law no 
jurisdiction to entertain the suit in respect 
of the claim which was a mere personal 
claim as distinguished from a claim relat¬ 
ing to land,- and that decree was therefore 
held to be a nullity. In the same way that, 
part of the decree passed by the Osmana-i 
bad Court against the defendant which was 
a personal decree against her must be re¬ 
garded as a nullity. But even the personal 
decree would be binding upon her if it is' 
found that she submitted herself to the 

3. Gardyal Singh y. Baja of Faridkot. (1895) 22 
Cal 222=21 I A 171=6 Sar 603 (P 0). 
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joiisdiotiion of that Court yoluntarily. It 
is therefore urged on behalf of the plain, 
tiffs that the appointment of the Nazir as her 
guardian ad litem was legal and valid, and 
that as he appeared on her behalf and put 
in a written statement contesting the plain¬ 
tiffs’ claim, it must be held that the defen¬ 
dant submitted herself to the jurisdiction 
of the Osmanabad Court. 

If this contention be upheld, it follows 
that even the personal decree against her 
is not a nullity and is conclusive in a British 
Court under Sec. 13, Civil P. C. But, as I 
lhave already pointed out, the Osmanabad 
ICourt acted beyond its jurisdiction in ap¬ 
pointing its Nazir as the defendant’s guar, 
dian when her husband, who was her de 
ijure and de facto guardian and had been 
appointed guardian ad litem by the Court 
itself, had never expressed his unwilling- 
mess to act as her guardian. O. 32, R. 4, 
Civil P. C., which enables a Court to ap¬ 
point any of its ofiBcers to be the guardian 
ad litem for a minor defendant, specifically 
provides that this power can be exercised 
when there is no other person fit and will¬ 
ing to act as the guardian for the suit. It 
is not suggested that the defendant’s bus- 
band was not a fit person to be her guar¬ 
dian for the suit. His endorsement on the 
notice served on him shows that he was 
not unwilling to act as her guardian for the 
suit. The mere fact that he did not appear 
in the Court and put in a written state¬ 
ment on behalf of the defendant does not 
lead to the presumption that he was not 
willing to act as her guardian. It was open 
to him in her interests to refrain from sub¬ 
mitting himself to the jurisdiction of the 
Osmanabad Court and thereby laying the 
minor defendant open to a personal decree 
against her. If the defendant herself was 
then a major, she could have refrained 
from submitting herself to the jurisdiction 
of the Osmanabad Court and thereby saved 
herself from a personal decree against her. 
She could not have been compelled to sub. 
mit herself to the jurisdiction of the Osma. 
nabad Court. If so, the mere fact that she 
was a minor should not put her to a dis- 
advantage when her guardian who was in. 
terested in her took the same attitude and 
refrained from submitting himself, that is 
to say the minor, to the jurisdiction of the 
Iforeign Court. In such circumstances the 
Court acted against the interests of the 
minor and against natural justice by in- 
directly compelling her to appear in the 
suit by appointing its own officer as her 


guardian ad litem. Moreover, it cannot be 
said that the officer of the Court who was 
thus appointed guardian ad litem volun-; 
tarily appeared to defend the suit. He was, 
after all an officer of the Court and had to 
obey the orders passed by the Court. When 
the Court appointed its Nazir as the guar- 
dian, he had to appear and say something. 
Thus his appearance cannot be regarded, as 
a voluntary submission to the jurisdiction 
of the Osmanabad Court. ben such sub¬ 
mission is not voluntary, then, it cannot be 
said that the defendant rendered herself 
willingly amenable to the jurisdiction of: 
the foreign Court : 39 Mad 24.* Hence, 
under the circumstances of the present case, 
it must be held that the personal decree 
passed against the defendant was an ex 
parte decree and that the defendant did not 
voluntarily submit herself to the jurisdic¬ 
tion of the Osmanabad Court. She is there, 
fore nob bound by the personal decree 
against her, and the present suit, which is 
based on such a personal decree passed by 
the foreign Court, was rightly thrown out. 
For these reasons I confirm the decree of 
the lower Appellate Court and dismiss the 
appeal with costa. 

d.s./r.K. Appeal dismissed. 

4. Veeraraghava Ayyar v. JIuga Sait, (1915) 2 
air Mad 486=26 I 0 287=39 Jlad 24=27 
M li J 635 (F B). 
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Eangnekar j. 

Hirachand Gangji — Plaintiff. 

V. 

Rowji Sojpal and others — Defendants. 
Suit No. 1950 of 1933, Decided on Isb 
August 1938. 

(a) Hindu Law—Adoption—Low of adoption 
applies to Jains unless custom to contrary is 
proved—Burden of proof. 

In Bombay Presidency the ordinary presump¬ 
tion is that Hindu law of adoption is applicable 
to Jains. If a person says that a Jain is bound by 
a particular custom not prevalent among^ the 
Hindus the burden of proving that custom is on 
him '.AIR 1927 Mad 228, Rel. on. [P 380 0 1) 

(b) Hindu Law—Coparcenary—Creation of. 

A coparcenary under Hindu law is purely a 

creation of law and it cannot be created by an act 
of parties, except in the case of an adoption by 
which a stranger may be introduced into the co¬ 
parcenary. [P 381 O 2 ; P 382 C 1] 

ajs s{s (c) Hindu Law — Adoption — Bombay 
Presidency —After partition, widow of copar¬ 
cener who bad died long before partition, 
adopting son—Adoption is not valid and neither 
binds divided members nor affects property in 
tbeir bands. 

On the extinction of a coparcenary by partition, 
the widow of a coparcener, who had died long 


A. I. B. 


378 Bombay Hirachand Gangji v. Rowji Sojpal (Bangnehar J .) 


before the partition cannot make a valid adoption. 
Such adoption if made is not binding on the divid¬ 
ed members. Even assuming that the widow has 
an unlimited power of adoption which she can 
exercise at any time, snch adoption does not affect 
the property in the hands of thedividedmembers: 
AIR 1937 Bom 279 (F B) and 14 Bom 463, 
Foil.; Case law discussed : 9 Mad 64 (F B), 
JCHssent. [P 883 O 1; P 384 O 1] 

In this respect there is no analogy between the 
rights of a widow and those of an after-born son, 
a disqualiffed coparcener and his son or an absent 
coparcener. [P 384 0 1, 2} 

M. V. Desai, K. M. Vakil and E. S. 
Parekh — Jor Plainti 

M. C. Cbagla and M. C. Setalvad, 
Advocate-General and S. A. Desai — 
for Defendants 1 to 28, and 19 
respectively. 

Judgment.—This case raises an interest, 
ing question relating to the law of adop¬ 
tion applicable to Hindus in this Presidency 
and serves to illustrate the obscurity into 
which that law seems to have fallen, the 
responsibility for which, in my opinion, in 
part at least, rests upon iudicial decisions 
and dicta. 

A Jain from Cutch came to Bombay 
nearly 75 years ago with the proverbial 
brass lota and, starting with a bumble 
beginning, built up a lucrative business, 
out of the profits of which the family ac¬ 
quired considerable immovable property. 
He had four sons, the eldest of whom died 
nearly 46 or 47 years ago, leaving a widow 
who shortly after separated from the fami- 
ly, provision for her maintenance having 
been made by the father-in-law. True, the 
maintenance allowed was very meagre, 
considering the wealth acquired by the 
family, but the fact remains that for nearly 
half a century she was quite satisfied with 
the provision thus made. The father and 
the other sons continued the business. After 
some time, the father effected a partition 
between himself and his sons, and every 
one became separate. The sons prospered 
and acquired considerable property sepa¬ 
rately from each other. Three years ago, 
that is nearly 40 years after she had gone 
to live at Cutch, the widow came to Bom¬ 
bay and filed a suit for enhancement of the 
maintenance. She was then got hold of by 
some designing persons, who apparently 
knew of the recent Privy Council case in 
60 1 A 242.^ The result was that within a 
month after the suit she made an adoption 
and four or five months after that the pre- 

1. Amarendra i^Ianslng V. Sanatan Singh, (1933) 
20 A 1 B P C 156=143 I C 441 = 60 I A 242 
=12 Pat 642 (P C). 


sent suit was launched. If I were not con¬ 
cluded by authorities, I should have had 
no hesitation in saying that no oonsidera- 
tion of any religious merit ever entered into 
the adoption in this case, and, as will be 
presently seen, there can be none, but 
that the widow, at the instigation of design¬ 
ing persons, was actuated by improper 
motives of either greed or spite, and this 
litigation was launched with the object of 
extorting what she could from the defen¬ 
dants. 

The facts are short and are these. One 
Sojpal, a member of the Cutchi Visa Oswal 
Jain community, came to Bombay many 
years before 1888. The Advocate-General 
in his opening stated that he came to Bom. 
bay in 1861, and that seems to be common 
ground. He found employment in Bombay 
for two or three years, and thereafter 
opened a grain shop in partnership with 
some outsiders. Later on, his partners in 
that business were one Tejoo Kaya and 
Dharsi Lila. Sojpal had four sons, Gangji, 
Eowji, Pallon and Meghji. Of these, Gangji 
died in 1892 at the age of 15 years, leaving 
him surviving his widow, defendant 19. 
She lived for two or three years with the 
family, and then went to Live in a separate 
room in the family house at Cutch, under 
an agreement for her maintenance and 
residence (Ex. 4). The Advocate-General 
wanted to prove that she was so completely 
separated from the rest of the family that 
she behaved as if she by herself constituted 
a different family, and with that object he 
put certain questions to his witness. In 
my opinion, the fact whether defendant 19 
had completely separated herself from the 
family or not is irrelevant on the only 
question which arises in this case, and I 
disallowed the questions. To continue the 
narrative, about the same time Sojpal star¬ 
ted the business of building contractors 
under the name and style of Tejoo Kaya & 
Co., the partners in which were, besides 
Sojpal, Tejoo Kaya and Devji Dharsi. the 
son of Dharsey Lila. Shortly thereafter, 
Eowji, who is defendant 1, was associated 
in this business, and he at first worked in 
the grain shop and thereafter in Tejoo Kaya 
& Co. About 1899, the grain shop was 
closed, and Sojpal retired from active busi¬ 
ness and went to live in Cutch; but his 
share in the business was continued. There¬ 
after Pallon began to work in the firm, and 
in about 1907 Meghji (defendant 2). who 
until then was schooling, was also admitted 
into the business. Neither of them, nor 
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defendant 1 for the matter of that, 'cvas 
given any share, but a remuneration by 
way of paghdi used to be paid to Pallon 
and Meghji. 

This went on till about 1912-13, and 
in that year, which corresponds to S. Y. 
1969, the profits with interest to the credit 
of Sojpal stood at about Rs. 3,00,000. Prom 
that year definite shares were given to all 
the three brothers, which however were 
not equal but totalled seven and three, 
quarter annas in a rupee, but no new khata 
was opened. On 26th July 1915, the father 
and the three surviving sons agreed to 
separate between themselves, having com. 
menced, from about 23rd or 24th July, to 
mess and worship separately. Accounts were 
made up, and finally on 10th October 1915, 
hawala entries were made, and all the pro¬ 
perties belonging to Sojpal or his eons were 
divided in almost equal shares, each of the 
sons getting roughly about a lac of rupees, 
and the father getting about Rs. 1,05,000 
for himself. Releases were drawn up in 
Bombay but executed some time thereafter 
in Cutoh. In 1917 the firm of Tejoo Kaya 
was dissolved, and the sons formed a new 
partnership with one Kurpal. Large profits 
were made out of the business thereafter, 
and numerous properties were purchased 
by the sons separately. Raoh one of them 
dealt with and enjoyed his properties 
separately and independently of the others; 
some properties were sold, some -purchased 
and some gifted, and this went on till the 
suit was instituted. In 1928, Sojpal died. 
It seems that Rs. 1.05.000, which came to 
his share, was continued in his khata with 
the firm, Sojpal himself living sometimes 
with one son and sometimes with another 
until his death, and after his death the bulk 
of this sum was spent in charity under 
instructions given by Sojpal himself. In 
1934 Pallon died. In April 1935, defen¬ 
dant 19 filed the suit for enhancement of 
- maintenance; referred to above, and the 
next month she purp>orted to adopt the 
plaintiff. In November of that year the pre¬ 
sent suit was filed. The plaintiff prays for a 
declaration that he is the validly adopted 
son of Gangji and as such entitled to a share 
in the family properties. 

Bowji is defendant I. Meghji is defen. 
dant 2. Befendants 3 to 5 are the children 
of defendant 1. Defeiidants 6 to 8 are his 
grandchildren^by his eldest son, defen. 
dant 3. Defendants 9 and 10 are the sons 
of defendant 2. Defendant 11 is the widow 


of Pallon. Defendants 12 to 18 are the 
children and grandchildren of Pallon. The 
pleadings raised various questions of fact. 
The plaintiff denied that there was a parti¬ 
tion in fact between the father and his sons. 
The defendants by their written statement 
denied the factum of adoption of the plain¬ 
tiff. Some time was taken up in discussing 
the question as the admissibility of the 
entries in the books and the releases on the 
ground that they were not registered, though 
in fact they were, and allegations of fraud 
and misrepresentations were made by the 
plaintiff against the defendants in the 
matter of procuring the registration of the 
releases, and the inquiry threatened to go 
over several weeks. The good sense of coun¬ 
sel in the case, however, prevailed, with 
the result that the scope of the inquiry was 
to a very large extent curtailed. The defen¬ 
dants at the very outset admitted the factum 
of adoption. The plaintiff, after some evi¬ 
dence was led and after some arguments, 
admitted the partition and gave up his con¬ 
tention as to the admissibility of the re- 
leases. He also admitted that each branch 
dealt with its properties separately and 
independently of the others. The main ques¬ 
tion, which now survives, is, whether the 
adoption of the plaintiff by defendant 19 is 
valid and binding on defendants 1 to 18, 
and, if so, to what extent. 

Before dealing with that question, how- 
ever, it would be convenient to clear the 
ground by dealing with a point raised by 
the Advocate-General based on the fact that 
the parties to the litigation are Jains. He 
said that the adoption among the Jains is 
purely secular, and no question of religious 
efficacy enters into the validity of it, and, 
therefore the primary test emphasized by 
their Lordships of the Privy Council in 60 
I A 242' cannot apply to the present case, 
and the only test would be, whether the 
adoption interferes with the rights of third 
parties, and, if it does, it ought to be invalid 
against his clients. He said that there is no 
"giving and taking” among the Jains and 
finally instanced the cases of adoption of 
an orphan and a married man, which pre¬ 
vail amongst the Jains. He had to concede, 
however, that it is well established that in 
this Presidency the ordinary Hindu law of 
adoption is applicable to Jains. That was 
laid down so far back as in 10 BomH 0 R 
241® and followed in later decisions. It is 

3. Bhagvandaa Tojmal v. Bajmal, (1873) 10 Bom 
HOB 241. 
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true that the Jaing reject the scriptural 
character of the Vedas, and repudiate the 
Brahminical doctrines relating to obsequial 
ceremonies, the performance of shradhas 
and the offering of oblations for the salva¬ 
tion of the soul of the deceased. Amongst 
them there is no belief that a son, either 
by birth or adoption, confers spiritual bene¬ 
fit on the father. They also differ from the 
Brahminical Hindus in their conduct to¬ 
wards the dead, omitting all obsequies after 
the corpse is burnt or buried. (See Mulla s 
Hindu Law, 8bh Edn., page 629.) 

Now, it is true, as later historical resear¬ 
ches have shown, that Jainism prevailed in 
this country long before Brahminism came 
into existence or held the field, and it is 
wrong bo think that the Jains were originally 
Hindus and were subsequently converted 
into Jainism. It is also true that owing to 
their long association with the Hindus, who 
formed the majority in the country, the 
Jains have adopted many of the customs 
and even ceremonies strictly observed by 
the Hindus and pertaining to the Brahmi- 
inical religion. It must follow from this that 
!if a person says that a Jain is bound by a 
particular custom not prevalent among the 
Hindus, the burden of proving that custom 
must be upon him. Unfortunately, or for¬ 
tunately for the Jains, however, the law in 
this country has been so well settled that 
under it the Courts would start with the 
presumption that the Hindu law of adoption 
would apply to Jains, and the burden of 
showing any custom contrary to the ordinary 
principles of the Hindu law of adoption would 
be on the party who sets it up. Whether 
this state of things requires a change or not 
is a matter more for the Jains than for 
anyone else. When this was pointed out 
to the Advocate-General in the course of 
discussion, he had to concede this position 
and, if I understood him rightly, he did 
not press the point, though he has not 
given it up. Therefore, it seems to me that 
the validity of the adoption in this case 
must be determined upon the ordinary 
principles of the Hindu law of adoption as 
applicable to Hindus in this Presidency. 
The view which I am taking is supported 
by the observations of Kumaraswami 
Sastri J., in 50 Mad 228.^ The head-note 
is as follows : 

It is concluded by the authority of a series of 
decisions, extending over several years, that the 
presumption is that the Jains are governed by the 

3. Qottappa v. Eramma, (1927) 14 A IR Mad 228 
=99 1 C 503=50 Mad 226=51 M L J 757. 


ordinary Hindu law, unless it is shown that by 
custom a diSerent law prevails among them. 

The defendants in this case pleaded a 
custom under which they stated, defen¬ 
dant 19 could not make a valid adoption, 
but this contention was also given up by 
them at the outset and no issue was raised 
thereon. This brings me to the important 
question as to whether the adoption of the 
plaintiff is binding on the defendants. Mr. 
Hesai, to use his own words, says that on 
a partition a Hindu coparcenary is extin¬ 
guished only as to those who are parties 
thereto, but a partition amongst Hindus 
does not affect the character of the pro¬ 
perty which remains in the hands of each 
divided coparcener so far as his natural son 
or bis adopted son is concerned. As I under- 
stand Mr. Desai, his whole case is that 
this coparcenary of Sojpal and his three 
sons was dormant until the year 1935, 
although the husband of defendant 19 died 
in 1892, and that it is capable of being re- 
vived by an adoption made by defendant 19 
even after a hundred years, if she is fortu- 
oate enough to live so long and the adopted 
son will be entitled to share not only in 
the property which Sojpal retaiued for his 
share but also in the property held or ac¬ 
quired by the sons of Sojpal after the parti, 
tion, and also as may conceivably happoo, 
in the property of the great-grandsons of 
Sojpal. He further says that only in cases 
like 14 Bom 463* and 26 Bom 526® the 
widow’s power is gone and in all other 
cases she has the power to adopt, which 
she may exercise at any time, and he cites 
the instance of an adoption made after 
seventy years. He further relies on the 
analogy of an after born son, a disqualified 
coparcener or bis heir and an absent co¬ 
parcener to show that though a partition 
has taken place amongst the members of a 
joint family, it can be re-opened in these 
cases. On the other hand, the Advocate- 
General argues that a coparcenary becomes 
extinct by partition, and once it becomes 
extinct, the power of the widow of a pre¬ 
deceased coparcener to make an adoption 
to the deceased coparcener is gone and 
can never be revived. Alternatively, be 
contends that assuming that the power of 
the widow in this case was not gone and 
she could adopt to her own husband, that 
adoption cannot affect the properties held 
by his clients. This latter contention, it is 

4. Chandra v. Gojarabal, (1390)^14 Bom 463. 

5. Bamkrisbna v. Shamrao, (1902) 26 Bom 626 

=4 Bom L R 315 (F B). 
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obvious, is based upon the recent Full 
Bench case in S9 Bom L B 382.*^ 

The question thus raised is not covered 

by any authority, and naturally, therefore 

—and quite properly — arguments have 

traversed the whole field of Hindu joint 

family and coparcenary and the law of 

partition. The first question therefore is 

what is a Hindu joint family and what is 

a Hindu coparcenary? As Mayne points 

out, originally every Hindu family and all 

its property, was not only joint but indivi. 

sible. This state of things ceased when 

partition broke up the family and when 

property came to be held in severalty, 

either as being the share of a divided mem. 

her, or as being the separate acquisition of 

one who was still living in a state of union 

(Mayne’s Hindu Law, Edn. 10, p. 337.) 

Then the learned author points out ; 

Even where separation,either of person or estate 
is established, it can never be more than tempo* 
rary. The man who has severed his union with bis 
brothers, if he has children, becomes the head of 
a new joint family, composed of himself and his 
children, and their issne. And so property, which 
was the self^acqaisition of the first owner, as soon 
as it descends to his heirs, becomes their joint pro¬ 
perty, with all the incidents of that condition. 

It is well established that a Hindu family 
with a common ancestor is joint and there 
can be no limit to the number of persons 
of whom it consists, or to the remoteness of 
their descent from the common ancestor. 
But a Hindu coparcenary, properly so 
called, constitutes a much narrower body. 
Not every member of a joint Hindu family, 
who can trace descent from a common 
ancestor, is a coparcener. A coparcener as 
suob is one who, by virtue of relationship, 
has the right to enjoy and hold the joint 
property, to restrain the acts of other 
coparceners in respect of it, to burthen it 
with his debts and at his pleasure to enforce 
its partition. Outside this body there is a 
fringe of persons who possess inferior rights, 
such as that of maintenance, or who may, 
under certain contingencies, hope to enter 
into the coparcenary. A Hindu joint family 
therefore consisting of males and females, 
constitutes a sort of corporation, some of 
the members of which are coparceners, that 
is persons who on partition would be 
entitled to demand a share, while others 
are only entitled to maintenance. But until 
partition, the property continues to devolve 
upon the members of the family for the 

6. Bala Sskharam v. Lahoo, (1937) 24 AIR Bom 
279=170 I 0 898=1 L R (1987) Bom 606 = 
89 Bom li B 882 (F B). 


time being by survivorship and not by 
succession and no coparcener can say that 
he is entitled to a definite portion of the 
property, because until partition his share 
is liable to be reduced or increased by the 
birth or death respectively of another 
coparcener (Mayne, Edn. 9, pp. 344-345). 

It follows from this discussion that the 
question as to who are coparceners must 
depend upon the question as to who are the 
persons who take an interest in the pro¬ 
perty by birth. The answer will bo that 
they are the persons who offer the funeral 
cake to the owner of the property, that is 
to say the three generations next to the 
owner in unbroken male descent. There¬ 
fore, if a man has living sons, grandsons, 
and great-grandsons, all of these constitute 
a single coparcenary with himself. When, 
ever a break of more than three degrees 
occurs between any holder of the property 
and the person who claims to take next 
after that holder, the line ceases in that 
direction and the survivorship is confined 
to those collaterals and descendants who 
are within the limit of three degrees. It 
was laid down by the Privy Council in 11 
MIA 75^ at p. 89 that according to the 
true notion of an undivided family governed 
by the Mitaksbara law, no individual mem. 
ber of that family, whilst it remains un- 
divided, can predicate of the joint and 
undivided property that he, that particular 
member, has a definite share, one-third or 
one.fourth. It is also well established that 
the term * coparcenary property,” in its 
technical sense, is applied to property which 
descends upon one person in such a manner 
that his issue acquire certain rights in it as 
against him. Their Lordships of the Privy 
Council observed in 9 M I A 539® as follows 
(page 611): 

There is community of interest and unity of 
possession between all the members of the family, 
and upon the death of any one of them the others 
may well take by survivorship that in which they 
had during the deceased’s lifetime a common interest 
and a common possession. 

This, then, is a Hindu coparcenary, and 
these are the rights of the coparceners. It 
is important to note that a coparcenary is 
purely a creation of law and it cannot be 
created by an act of parties, except in the 
case of an adoption by which a stranger 

7* Appovier v. Bama 8ubha Aiyan, (1666-67) 11 
MIA 76=8 W R 1=1 Suthor 667=2 Bar 
218 (P 0). 

8. Katama Natchiar v. The Rajah of Shlvagunga, 
(1861-68) 9 M I A 689=2 W R 81 =1 Bather 
620=2 Bar 26 (P C). 
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property will be divided into four shares. 
If C dies leaving a son, G.l, and a grand, 
son, C~2, then at the partition, it is qnite 
clear, C-l and C.2 between themselves will 
get a one.fifth share. Suppose, before parti, 
tion, E dies, leaving a great.grandson. Even 
if E's great-grandson is alive at the date of 
the partition, he will get nothing. Why? 
The answer is because he is heyond the 
limits of the coparcenary. Now, suppose B 
has DO issue. He can do what he likes with 
the share he gets at the partition. He can 
sell the property; he can make a gift of it; 
he can destroy it; and his action cannot be 
controlled by C, E or by 0-2, C-j0, or by 
the grandson of and so on. But, euppos. 
ing C dies, and the property is taken by 0^1 
and 0.^, the dealings of C.i with that part 
of the property, which comes to his share, 
can be controlled by because C.I and 
C.2 form a new coparcenary different from 
the original coparcenary. The result there, 
fore is that when partition takes place 
between A and his four sons, the coparce. 
nary consisting of A and bis four sons is gone, 
and gone for ever. The property which each 
one of the sons gets will not be the copar. 
cenary property between themselves but 
will be their separate property, of which 
they will be absolute owners, subject to 
this, that if any one of them has a male 
issue within the necessary degrees, be will 
be entitled to control his father’s acts with 
reference to his share because be gets an 
interest in it by birth. So complete is the 
idea of the destruction of the original rights 
of the coparceners in the original coparce¬ 
nary as the result of a partition amongst 
them that Sanskrit commentators described 
partition as a complete annihilation of the 
joint rights amongst the dividing members. 
This is very forcibly brought out by Virami. 
trodaya in his Commentary on the Mitak. 
shara (para. 57), which literally translated 
is as follows ; 

We reply on this point as follows ; (where there 
is no partition) there exist ownership rights In 
each (member of the joint family), on account of 
the fact that all are equally connected with (the 
joint properties) ; but when they come to a parti- 
tion, among themselves, the ownership rights (of 
the several co.owners) die (i. e. cease) regarding 
that which is allotted to each separately just as 
(ownership of one co-owner) ceases by his death 
or by his entering the order of Sanyasia. Therefore, 
there is no inconsistency (in the dednition of 
Vibhag propounded by the Mitakshara). What 
(Mitakshara) means by 'adjustment' (Vyavastha- 
pana) is only this; otherwise it wocld say that 
there Is prodnction (generation of a right) in a 
specific portion (of the whole joint property owned). 
Therefore what is postulated (by the Mitakshara) 


■may be introdnced into the coparcenary. 
'The next question ie, what exactly is meant 
in Hindu law by partition, and what is the 
effect of partition? Partition, according to 
the Mitakshara. is the adiustment ^r 
cific portions of diverse rights of dfffere°t 
niembers accruing to tbe whole of the pro¬ 
perty : see Colebrook a M^akshara, o. I. s. 1, 
p 4 Partition under Hindu law there¬ 
fore is a new status and it can only arise 
Uere persons, who till then IWed in copar- 
cenary, intend or agree that their condition 
as coparceners shall thenceforth cease. The 
property ceases to be joint immediately the 
shares are defined, and thenceforth tbe 
parties hold the property as tenants-in- 
common. The effect of partition under the 
Mitakshara is the conversion of an indefi¬ 
nite joint right in the whole into a specific 
right in part. The effect of partition is to 
dissolve the coparcenary, with the result 
that the separating members thenceforth 
hold their respective shares as their sepa¬ 
rate property, and the share of each member 
dying without issue will pass on his death 
to his heirs. But if a member, whilst aepa- 
rating from his other coparceners, continues 
joint with his own male issue, the share 
allotted to him on partition will in his 
hands retain the character of coparcenary 
property as regards his male issue: see 
Mulla’s Hindu Law, Edn. 8, p. 410. Then 
the rule is that as between different bran, 
ches the division should be per stirpes, 
whilst as between sons of tbe same father 
it is per capita. (Mitakshara c. I. s. 5, p. 2, 
and 8. 3, pp. 1-7.) 

In the face of these principles, which are 
as old as the hills, it is difiBoult to appre- 
ciate the argument that the nature of the 
property remains the same after a partition 
as before it, or that the property remains 
dormant. True, that qua a divided member 
and his issue a coparcenary comes into exis. 
tence, but it is not the coparcenary which 
subsisted before the partition. It is a new 
coparcenary; and in that way a partition 
may at once give rise to several coparce¬ 
naries, but these coparcenaries are quite dis- 
dincb from the larger original coparcenary 
in existence before the partition but des¬ 
troyed by tbe partition. To give a simple 
illustration, A has four sons, B, C, D and 
E. If there is a partition of the property, 
each one of them, including the father, will 
get a one.fifth share in the property. But 
suppose C dies before partition, leaving no 
heir. In that case, C’s widow, if any, will 
be entitled only to maintenance, and tbe 
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is only the cessation (of ownership rights in) other 
oo*ownei8, and not the production of a difierent 
kind of ownership (where there is partition). 

According to this text therefore the rights 
of C as against -B in the illustration which 
1 have given, or vice versa, are annihilated 
bo the same extent as they would be anni. 
hilated, as, for instance, if B dies or becomes 
a Sanyasi and renounces the world. In my 
opinion therefore on the partition in 1915 
the coparcenary, which then consisted of 
Sojpal and his three sons, became completely 
extinct. If so, the question is whether 
it is open bo defendant 19 to adopt a son 
to her deceased husband Gangji. The ques¬ 
tions as to the power of a widow of a pre¬ 
deceased coparcener to adopt a son to him, 
and the validity of such an adoption after 
the property had come to the last surviving 
coparcener and on his death had been in¬ 
herited by his widow or by any other heirs 
of him, were considered in the recent Full 
Bench decision in 39 Bom L R 382,® to 
which I was a party, and it was pointed out 
there that all the Privy Council cases, 
which were then cited in support of the 
contention that such an adoption was valid 
and binding upon the heir of the last sur¬ 
viving coparcener, were cases where the 
coparcenary was subsisting, and that the 
only case, in which the question was con¬ 
sidered and it was found that the coparce¬ 
nary had become extinct, was the case in 
14 Bom 463.® The Full Bench held that the 
case in 14 Bom 463* was nob overruled by 
any of the recent decisions of their Lord¬ 
ships of the Privy Council, and that it still 
was good law. 

If, therefore, on the extinction of a co¬ 
parcenary by reason of the property devolv¬ 
ing by inheritance on the heir of the last 
surviving coparcener, an adoption made by 
the widow of a predeceased coparcener is 
invalid and cannot affect that property, it 
is difficult to hold that, on the extinction of 
a coparcenary by a partition, the widow of 
a coparcener, who bad died long before the 
Ipartition, can make a valid adoption. A 
coparcenary can go on for ever. It can only 
come to an end either by partition or by 
the deaths of all the coparceners, and on 
principle 1 am unable to see what difference 
there is between the case of the extinction 
of a coparcenary by reason of the deaths of 
all the coparceners or the case of the ex. 
tincbion of a coparcenary by partition among 
themselves qua the divided members inter 
86. If the answer—and that seems to me to 
be the only obvious answer—is that rights 


of third parties come in in the case of the 
extinction of a coparcenary on the property 
devolving by inheritance upon the heir of 
tfaqlasb surviving coparcener, that also holds 
good in the case of a coparcenary ex- 
tinguiahed by partition. Supposing in the 
illustration, which I have given, E dies 
leaving E.l, the widow of his grandson; 
and after his death, A, B, C and D separate 
from each other. Provision for E~1 s main¬ 
tenance will have to be made at the parti¬ 
tion. Now suppose that after the partition, 
B dies leaving his widow B-i. The latter 
will take all the property which came to B 
on partition. Now, if after this, E-1 adopts 
to her husband, can the adopted son get 
any share in the property held by B-I ? I 
think not. B, so far as his branch is con¬ 
cerned, is the last surviving coparcener and 
would be a collateral of the boy adopted by 
Eml, I know of no authority or principle 
which would entitle the adopted son of E.l 
to go against the property held by B-2. I 
am only giving this illustration to show the 
extent to which we are driven, if it is to be 
held that partition does not extinguish the 
original coparcenary existing between the 
parties. I have said that there is no case 
directly bearing on this point. But there is 
support for the view, which I am taking, 
in what is no doubt a dictum, but the 
dictum of one of the most eminent Judges 
this Court has ever seen. In 14 Bom 463* 
Telang J. says (p. 471) : 

When the inheritance devolved from Nana upon 
his widow Gojarabai, it devolved, not by succes¬ 
sion, as in an undivided family, but strictly by 
inheritance, as if Nana had been a separated house- 
holder. Strictly speaking, (and that is what I refer 
to), according to the view taken by our Courts, 
there was at Nana’s death no undivided family 
remaining Into which an adopted son could be 
admitted by virtue of his adoption. 


To the same effect are the observations 
by the learned authors of West and Buhler, 
which I have cited in my judgment in 39 
Bom L R 382.® The passage is as follows 

(p. 438): , 

A right in possession is keptaliveby the widow s 

constant capacity to adopt, so 
additional element retrospectively with the united 
family, but a mere possibility once extinguished 
cannot be revived. Thus adoption in a separated 
branch cannot divest the estate which the law gave 
to the then nearest collateral, 
passed unshared to him who has it. But within a 
group of united brethren the widow of one may 
adopt BO as to divest an estate wholly or in part. 

It follows from these observations that 
in 1936, when the adoption was m^e, 
there was no undivided family into which 
the adopted son of Gangji could be admitted 
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by virtue of hie adoption. Apart from 
direct authority, therefore, I am of opinion 
that the adoption in this case 13 not ^lid 
and not binding on the defendants. But. 
assuming that the principle in 60 'I A 242 
applies to the facts of this case, and that 
defendant 19 had an unlimited right of 
adoption, which she could exercise even 
after several generations, as Mr. Desai con. 
fAnflq if she survived so long, it seems to 
me that, on the principle laid down in 39 
Bom li B 382,® whatever my own view 
may be on this part of the judgment in 
that case, the adoption cannot affect the 
property in the hands of defendants 1 to 18. 
That there are, and there must be, limits 
to the power of a widow to adopt cannot 
be challenged, and indeed has been clearly 
recognized by their Lordships of the Privy 
Council in numerous decisions. It is argued, 
as it was argued in the Full Bench case, 
that those limits are only when property 
passes by inheritance to the heir of the 
last surviving coparcener, or in a case like 
the one in 26 Bom 526.® But I am unable 
4o find anything in any of the Privy Coun¬ 
cil decisions which would indicate that in 
their Lordships' view those are the only 
limits to the exercise of the power of a widow 
to adopt. On the ther hand, the language 
used in some of these cases, notably in the 
cases in 10 M I A 279,® 8 I A 229^® and 
14 I A 67^^ as also in 60 I A 242^ is so 
explicit that it is too late now to contend, 
in my humble opinion, that there is no bar 
of limitation to the exercise of the power 
of a Hindu widow to adopt. My views on 
this point are set out in my judgment in 
39 Bom L B 382.® Since then I have had 
to deal with numerous cases of adoption 
and to consider the whole law of adoption 
in different and varied circumstances and 
on varied facts, and I still adhere to what 
I have there said on this subject. 

Mr. Desai, in the course of his argument, 
■relied upon certain analogies, and he in¬ 
stanced the case of an after-born son, the 
case of a disqualified coparcener and of the 
i8on of such a disqualified coparcener, and 
the case of an absent member, that is to 
say the case of a member who was absent 
when a partition was effected. I do not 
propose to deal with these analogies in 

9. Mt. B^^un Moyee Bebia v. Earn Kishore 
Acharj Chowdhry, (1863-66) 10 M I A 279=3 
W R 16=1 Suther 674=9 Sar 111 (PC). 

10. PudmaCoomariDebi V. Court ot Wards, (1881) 
8 Cal 802=8 I A 229=4 Sac 285 (PC). 

11. Thayammal v. Veukatarama Aiyau, (1837) 10 
Mad 205=14 I A 67=6 Sar 10 (PC). 


detail, but it may be pointed oat that in the 
case of an after-born son special rights are 
given to him by virtue of special texts. 
Under the Hindu law when a partition is 
effected by the father as between him and 
his sons, a son who was begotten at the 
time of partition but born subsequent to it 
is entitled to reopen the partition and to 
have a share allotted to him. But different 
considerations arise where a son was both 
begotten and born after partition. In such 
a case where the father has at the time of 
partition reserved a share for himself, the 
after-born son is not entitled to have the 
partition reopened, but in lieu thereof is 
exclusively entitled after the father’s death 
to the father’s share as well as to his self- 
acquired or separate property. If however 
the father has divided the whole property 
among his sons without retaining a share 
for himself, a son begotten as well as born 
after the partition is entitled to have the 
partition reopened and to have a share 
allotted to him not only in the property as 
it stood at the date of the partition but 
also in tbe accretions made thereto. These 
are the principles of Hindu law. Apart 
from the fact as contended by tbe Advo¬ 
cate.General that in this case there is no 
scope for the application of the analogy of 
an after-born son as tbe plaintiff is not a 
son of Sojpal, nor a son of any of the co¬ 
parceners, but the son of Gangji, who had 
died before partition, it seems to me that 
Mr. Desai’s argument in favour of the 
claim which he makes on behalf of the 
plaintiff does not find support from the 
application of this analogy. 

Then coming to the case of a disqualified 
member of a joint family, he is but for his 
disqualification a coparcener. Under the 
texts which deal with the subject, be cau. 
not take a share in the property when it is 

partitioned. But as Mayne points out : 

Such incapacity is purely persoual.aud does not 
attach to their legitimate issue. Its eSect is to let 
in the next heir, precisely as if the incapacitated 
person were then dead. But that heir must claim 
upon his own merits, and does not step into his 
father's place .... if the defect be removed at a 
period subsequent to partition, tbe right to share 
arises in the same manner as, or upon the ana* 
logy of the right of a son born after ^rtition. 
How this analogy is to be worked out is not so 
clear. If the removal of the defect is to be treated 
as a new birth at the time of such removal, then 
the principles previously laid down would apply. 

If the partition took place during the-life of the 
father, and one of the sons were then incapable, 
he would take no share. But if his defect were 
afterwards removed, he would Inherit bis father s 
share : see Mayne’s Hindu Law, Hdn. 9, pp. 699 
and 700. 
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Then Mayne farther prooeeds to observe: 

li however the partition took place after the 
'father’s death, and one of the brothers wasexolad* 
•rd as being Incapable, and was afterwards cared, 
his care could only be treated as a new birth, so 
AS to give him any practical rights, by the further 
fiction that he was in his mother’s womb at the 
ilme of the partition. If this anal(^y coaid be 
4ipplied, he would be entitled to have the division 
opened up again and a new distribution made for 
■his benefit. But that would be rather a violent 
Motion to introduce, in a case where the incapacity 
was removed possibly many years after new rights 
had been created by the division and acted upon. 
Suppose however that the incapable heir was 
never oared, bat bad a son who was capable of 
inheriting. If the son was aotoally bom or was in 
the womb, at the time of the partition, ho would 
be entitled to a share, if sufficiently near of kin. 
Thit *lf he was neither born nor conceived at that 
time, he could cot claim to have the partition re« 
opened. He could only claim to succeed as heir to 
the share taken by his grandfather; and if the par- 
tition took place between the brothers, he could 
claim nothing more than maintenance (pages 700« 
701) 

The ease of an absent member presents 
no difficulty. A coparcener is entitled to a 
fihare wherever he may be. and if at the 
time of partition no share was reserved for 
a person who was away from bis family, 
then the separating ooparoeuer must take 
the risk of it, and the absent coparcener on 
coming to know of the partition would be 
entitled to ask that it should be reopened, 
and his proper share be allotted to him. 
I do not propose to refer to the oases which 
have been cited at the bar. As I have 
pointed out, there is no case directly bear, 
ing on the point, though there are two or 
three cases which call for notice. Mr. Desai 
relies on what, he concedes, is a dictum in 
9 Mad 64^^ at p. 78. I respectfully dissent 
from the view there expressed, and there 
is nothing in 3 I A 154^^ which is referred 
to, to support it. Then Mr. Desai also 
refers to 44 Bom 297^* which is easily in. 
telligible. That was the case of a mother 
-sucoeediDg as an heir to an unmarried son, 
and in such a case the adoption is reoog. 
•uized by all the decisions in this Court, 
'though as an exception. In the ratio deoi. 
dendi Bir Norman Maoleod says in that 
case that in making an adoption the mother 
was not divesting the estate vested in any. 
body but divesting the estate vested in her 
as an heir of her son. 

The n there remain two oases. One is 

^3. Krishna v. Sami. (1866) 9 Mad 64 (F B). 

18. Sri Raghunada Deo v. Sri Brozo Kishoro, 
(1076) 1 Mad 69=8 I A 164=26 W B 291=8 
Sar 688 (P 0). 

14. Mallappa v. Haumappa, (1920) 7 AIR Bom388 
=66 I 0 614=44 Bom 297=28 Bom L R 203, 
1939 B/49 & 60 


AIR 1926 P C 127.*^ The facts in that 
case are some what complicated, but it is 
clear that the case falls within the general 
principles. At the date the adoption was 
made Zingar Bbarati, the father, and the 
widow of bis son, Jairam, lived together. 
Ram Krishna, the other son, bad separated 
before that. So that the coparcenary, which 
originally consisted of the father Zingar 
and the two sons, Ram Krishna and Jairam, 
still subsisted, and thereafter Jairam's 
widow made an adoption, and the adopted 
son’s son brought a suit as a reversioner to 
set aside certain alienations made by the 
widow of Bam Krishna. There is nothing in 
that case therefore which militates against 
the principles to which I have referred. 
Then, there is an unreported decision of a 
Division Bench of this Court in 40 Bom 
L R 1185*® on which Mr. Desai relies. 
There were two branches there, one being 
represented by defendants 1, 2 and 4, and 
the other branch consisted of defendant 3 
and the widow of his father’s brother 
Parappa, who had died in 1923. In 1932, 
there was a partition between the two 
branches, and as the result thereof defen. 
dant 3 took a half.sbare in the property. 
In 1933, Parappa's widow adopted the 
plaintiff, and it was held that the adoption 
was valid against defendant 3 and the 
plaintiff was entitled to a half share in the 
property held by defendant 3 as joint 
family property. It is clear on these facts 
that the coparcenary of which defendant 3 
was the last surviving coparcener was alive 
and subsisting, and that is what the learned 
Chief Justice held. How this decision sup. 
ports the plaintiff’s case, I am unable to 
see. The case falls within the principles 
laid down in 39 Bom Li R 382® and 14 Bom 
463.® Id the result therefore the suit must 
be dismissed with costs. The costs will be 
paid by the next friend. 

N.s./b.E. Suit dismissed, 

[There was an appeal (No. 46 of 1938) 
against the above decision which came on 
for hearing before Beaumont C. J. and B. J. 
Wadia J. The parties having arrived at a 
compromise their Lordships passed an 
order in terms of the compromise on 14th 
April 1939.] __ 

16. Harlgir v. Anand Bharatbl, (1926) 12 A IBP0 
127=88 I O 343=21 N D R 127 (P 0). * 

16. Ohanbasappa v. Hucbappa,(19S9)26AIRBom 
47=100 I C 296=40 Bom L R 1186. 
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Lokur 

Laxman Manjunathaya Balwalli and 
others — Plaintiffs — Appellants. 


V. 

Venkatrao Mangeshrao and others ■— 

Defendants — Respondents. 
Second Appeal No. 283 of 1937. Decided 
on 24th February 1939. from de^sion of 
Dist. Judge. Kanara. m Appeal No. 121 

°^r»?CiviI P. c. (1908), Sec. 47 — Partition 

decree keeping certain property undivided 
pending certain litigation about it and further 
providing that after termination of that Iitiga« 
Uon that property should be partitioned by 
metes and bounds—Property subsequently lost 
to family and money acquired in its stead — 
Separate suit for partition of that money is not 
barred by S. 47. 


Where a partiton decree has kept certain pro¬ 
perty undivided pending litigation about it, and 
has farther provided that after the termination of 
that litigation that property should be divided by 
metes and bounds between the parties bat after 
the decree that property is lost to the family and 
some moveable property in the form of money is 
aoQuired in its stead, the money cannot be parti- 
tioned in execution of the decree which made no 
reference to it. Hence a separate suit mentioning 
the circumstances and basing right to the parti¬ 
tion of the money on the decree is not barred by 
R 4.1 ‘ 90 Cal 960 and 18 Bom 495, Bel. on. 

■ * [P 887 C 2] 

(b) Civil P. C. (1908), O. 8, R. 6—Suit by A 
against B for share in certain amount realized 
\,y B — H in written statement claiming set off 
in respect of certain amount awarded to him 
by previous decree — Set off can be granted — 
Mere omission of B to pay court-fee does not 
affect his claim to set-off. 


Where in a suit by A against B for share in cer¬ 
tain amount realized by R, B in a written state, 
meat claims set-ofi in respect of certain amount 
awarded to him against A by a previous decree, 
the set ofi can be granted as both the claims are 
definite pecuniary demands. It does not matter 
that B had already secured by a judgment against 
A the amount which he claimed by way of set oS. 
Omission of B to pay court-fees on the amount 
claimed does not affect bis claim to the set-ofi. 

[P 888 C 1] 

G, P. Murdeshwar and U. S. Hatfcyangadi 

— for Appellants. 

D. E. Manerikar, and E. A. Mundkur — 
for Respondents 1 and 2, and 3, 
respectively. 

Judgment. — This aecond appeal arises 
out of a suit Bled by the plaintiffs to re¬ 
cover their share in the moneys realized by 
the defendants on behalf of all of them. 
The plaintiffs and the minor defendants 
were members of a joint Hindu family, and 
by a compromise decree in the year 1925 
they partitioned the joint family property 
among themselves. Plaintiffs 1 to 4 were 


allotted one-fourth share, plaintiffs 5 and 6 
three-eighths share, and defendants 1 and' 
2 three-eighths share. One other property, 
situated in the village of Hosakuli, bad 
been purchased by the family, and as the 
vendor bad Bled a suit under the Dekkhan 
Agriculturists’ Relief Act alleging that the 
sale was a mortgage, the decree provided 
that that property should be left undivided’ 
until the termination of the said litigation. 
The part of the decree which dealt with, 
that property ran as follows : 

As there is litigation going on in respect of the 
property of the village Hosakuli, it is retained in 
common and undivided. The assessment of the 
said property should be paid by all the different 
three branches of the family, according to their 
respective shares determined in this compromise. 
Its income also is to be enjoyed similarly. After 
the determination of the said litigation, the pro¬ 
perty is to be divided specifically, according to 
their shares. All costs of the said litigation in¬ 
cluding the fnture, are to be borne by all the three 
different branches according to their shares. 

In the litigation it was ultimately held 
that the transaction was a mortgage, and 
the vendor was allowed to redeem the 
mortgage on payment of the amount found 
due. Defendants 1 and 2 being minors, the 
Deputy Nazir of the District Court was 
appointed their guardian and he recovered' 
Es. 981-4-9 from the mortgagor on lOtb 
February 1933. The plaintiffs, who were 
entitled to Bve.eigbths share in this amount, 
which represented the property of the vil¬ 
lage Hosakuli mentioned in the compromise* 
decree, made a demand from the Deputy 
Nazir for their share; but under the orders 
of the District Judge, plaintiff 1 was in¬ 
formed by a letter (Ex. 18) that he and the 
other plaintiffs should take steps to recover 
their share by executing the decree. In the 
meantime the Deputy Nazir himself bad 
persented a darkbaat against the plaintiffs 
to recover Rs. 260 and Ba. 376 which had' 
been awarded to the defendants by the 
compromise decree in order to equalize the 
shares. In the suit the defendants put in a 
written statement asking for a set-off in 
respect of these amounts. The trial Court 
held that the suit was barred by Sec. 47, 
Civil F. C., that the set-off was permissible, 
and that on deducting the amount sought 
to be set off from the amount due to tha 
plaintiffs as their share, nothing remained 
due to them. The suit was, therefore, dis¬ 
missed, and under the circumstances the 
parties were orderd to bear their own costa. 
Those findings were upheld in appeal, and- 
the decree of the trial Court was confirmed. 

In this appeal the plauntiffs have deducted^ 
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from their claim the amount of the ex. and executing certain deeds of conveyanco. 


penses of the litigation and limited their 
claim to Rs. 493 only. It is urged that 
their suit is not barred by S. 47, Civil P. 0., 
and that the defendants should not have 
been allowed to claim a set.off in this suit. 
It is also contended that, as the plaintiffs 
were driven to the suit by the reply given 
by the Deputy Nazir, they should have 
been awarded their costs. 

The suit would obviously be barred under 
S. 47, Civil P- C., if the claim made in the 
suit could be made in execution of the com¬ 
promise decree. The extract from that 
decree, which I have given above, clearly 
shows that the property of the village Hosa- 
kuli was kept undivided as a litigation was 
pending about it and it was further provided 
that after the termination of that litigation 
that property should be specifically divided 
according to the shares, that is to say that 
the property should be divided by metes 
and bounds between the plaintiffs and the 
defendants. It did not provide for a con. 
tingenoy of the property itself being lost to 
the family and the mortgage amount being 
realized. It was not then known that the 
property was only in mortgage with the 
family and that the family was only en- 
titled to recover the amount due under the 
mortgage. The decree did provide for the 
cost of the litigation, and the executable 
part of the decree provided for the partition 
of the land by metes and bounds. The facts 
of this case are analogous to those in 20 
Cal 260.^ There the plaintiff had purchased 
a one guntha share in a certain estate and 
obtained a decree for possession against the 
defendants. While the plaintiff's suit was 
pending, and before he took out execution 
under the said decree, there were certain 
partition proceedings, whereby the defen. 
dants’ interest in that estate was converted 
into a smaller estate in view of their share 
in the whole estate. It was then held that 
a separate suit could be brought by the 
plaintiff to have it declared that the defen. 
dants’ interest in the former estate had 
passed into the latter and that it was not 
barred by S. 244, corresponding to the pre. 
sent B. 47, Civil P. C. The same view was 
taken in 18 Bom 495.^ In that case an 
award decree for partition directed a certain 
sum of money to be paid to the plaintiffs by 
defendant 1 on the plaintiffs handing over 
certain moveable and immovable property 

1. Krishna Roy v. Jawahlr Singh, (1893) 20 Gal 

260. 

2. Ahmed v. Bhaik Esea, (1894) 18 Bom 495. 


But subsequently a vessel, which was part 
of the moveable property to be handed over 
to the plaintiffs, was lost at sea and the 
plaintiffs were therefore unable to fulfil tho 
condition on which alone they could claim 
the payment of the amount awarded to 
them. The plaintiffs issued a notice calling 
upon defendant 1 to show cause why in 
execution of the decree the Court should 
not ascertain and fix some sum as the value 
of, or compensation for, the loss of the 
vessel to be deducted out of the amount 
awarded to him, as their vessel could not 
be delivered. Subsequently, the plaintiffs 
applied to have the decree amended by 
stating the sum to be paid in lieu of the 
vessel, but that application was also refused; 
and ultimately it was held that the proper 
remedy was a suit. Starling J. observed 
(page' 604) : • 

In my opinion, the only ^ay in wbioh the 
plaintiffs can obtain what they seek is by filing a 
fresh suit setting out the decree herein, and the 
circumstances which have transpired since the 
passing of that decree, and asking for a deolaration 
of their rights under all the oircumstances of the 
case. 

In the present case also certain clroum- 
stances have transpired after the oompro. 
mise decree for partition was passed. That 
decree contemplated the division by metes 
and bounds of specific immovable property, 
but after the decree that property was lost 
to the family and some moveable property 
was acquired in its stead. Hence that 
moveable property cannot be partitioned 
in execution of the decree which made no 
reference to it, and the plaintiffs were right 
in filing a separate suit mentioning the 
oircumstances and basing their right to the 
partition of the money on the compromise 
decree. I therefore hold that the suit is not 
barred by S. 47, Civil P. C. This litigation 
was really unnecessary as the trial Court 
has found that the amount due from the 
plaintiffs to the defendants is almost equal 
to the amount claimed by the plaintiffs in 
this suit, and taking accounts, it found that 
nothing was really due to the plaintiffs. 
The plaintiffs however contend that as the 
amount due to the defendants is ordered to 
be paid to them by the compromise decree, 
and as the defendants have already filed a 
darkhast to recover that amount, it cannot 
be claimed as a set-off in this suit. In sup¬ 
port of this contention it is pointed out 
that a written statement asking for a set.off 
has the same effect as a plaint in a cross 
suit so as to enable the Court to pronounce 


380 Bombay 


GULABCHAND 


a final judgment in respeot both of the 
original claim and of the set-off, and that 
as the claim of the set-off has already 
been adjudicated upon and embodied in the 
decree, there cannot be a fresh suit asking 
for that Tery amount. This contention 
however cannot be upheld m view of illus- 
tration (d) to O. 8. B. 6, Civil P. 0.. which 

B on a bill of exchange for Rs. 600. B 
holds a judgment against A for Rs. 1000. The two 
Saims toing both definite pecuniary demands may 

*^It *^dSs not matter that B had already 
secured by a judgment against A the amount 
which he claimed by way of a set-off. The 
only other objection to the set-off is that 
the defendants should have been called 
upon to pay the necessary court-fees on the 
amount claimed. It is true that the defen. 
dants should have paid the requisite court- 
fees, but their omission t*o pay the court-fees 
does not affect their claim to the set-off 
since they can be called upon to pay the 
necessary court.fees at any stage of the pro- 
ceedings under S. 149. Civil P. C. Thus, the 
resuU 13 that if the defendants pay the requi- 
site court.fees on their claim for the set-off, 
nothing vvill be found due to the plaintiffs, 
but the plaintiffs had to file the present 
suit on account of the attitude taken by the 
Deputy Nazir on behalf of the defendants. 
(His Lordship then dealt with the question 
of costs and proceeded further.) The result 
is that the decree of the lower Courts dis. 
missing the suit is confirmed. The defen- 
dants shall pay the court.fees on their 
claim for the set-off in the trial Court. 
They will pay the plaintiffs their costs in 
the trial Court to the extent of their claim 
for Rs. 449-12-7 only, and will bear their 
own costs in the trial Court. The plaintiffs 
should pay the costs of the defendants in 
the lower Appellate Court and bear their 
own. The costs in this Court will be borne 
by the parties themselves. 

D.S./r.K. Decree confirmed. 
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LOKUR J. 

Oulabckand Motilal Marwadi — 

Defendant — Appellant. 

V. 

Mahadu Narayan Teli — 

Plainti ff —Respondent. 

Second Appeal No. 15 of 1937, Decided 
on 20th February 1939, against decision of 
Dist. Judge, Nasik, in Appeal No. 51 of 
1935. 


Mahadu (Lokur Jj A. 1. Rt 

Dekkhan Agriculturialc* Relief Act (17 ot 
1879), S. 15-D (1) — Suit under S. IS-D (1)— 
Court can go behind mortgage deed and tee 
how its consideration was made up. 

In determining the amount due under a mort« 
gage in a suit filed by an agriculturist under 
8. 15*D, ol. (1), accounts should be taken as if It 
were a suit by a mortgagee. A suit by a mortgagee 
to recover the amount due falls under cl. (y) of 
S. 3, and such a suit is governed by Ss. 12 and 18 
of the Act. It follows therefore that in every suit by 
an agriculturist under 8. 15-D accounts have to 
taken in accordance with the provisions of Ss. 12 
and 13 of the Act. In such a suit, it is open to the 
Court to go behind mortgage deed and see bow its 
consideration was made up. [F 388 C 2; P 889 0 11 

8. y. Abhyankar — for Appellant. 

• R. G. Karnik — for Respondent. 

Judgment.—This appeal arises out of a 
suit filed by an agriculturist for an account 
of a mortgage of 30th June 1924, under 
S. 15.D, cl. (1), Dekkhan Agriculturists’ 
Relief Act, 1879. The plaintiff had mort¬ 
gaged his land to the defendant’s father for 
Rs. 1225. The trial Court held that the 
consideration of the morlgage was Rupees 
177-13-0, and after taking an account it 
declared that on the date of the suit Rs. 
177-13.0 were due as principal and Rupees 
162-0-9 as interest. In appeal the learned 
District Judge varied the decree and held 
that Rs. 315.2.3 were due as principal and 
Rs. 290-7-6 as interest. The defendant has 
preferred this appeal, and it is contended 
on his behalf that the lower Courts were 
not right in going into the question of the 
consideration of the mortgage deed in suit 
when the plaintiff had merely asked for an 
account under S. 15.D, Dekkhan Agricul¬ 
turists’ Relief Act. It is urged on bis behalf 
that accounts should be opened between 
the parties from the commencement of the 
transactions under S. 13 only when the 
Court is to inquire into the history and 
merits of the case under S. 12, Dekkhan 
Agriculturists’ Relief Act, and that S. 12 
applies only to a suit described in 8. 3. 
0 ^. (w), (y) and (z), but not to a suit under 
S. 3, ol. (a). This argument is apparently 
sound, but 8. 15-D, cl. (2), specifically pro. 
vides that wheo a suit is brought under 
ol. (l) of that Section 

the amonnt (il any) remaining unpaid shall be 
determined under the same tales as would be 
applicable ander this Act if the mortgagee had 
saed for the recovery of the debt. 

In other words, in determining the 
amount due under a mortgage in a suit 
filed by an agricnltorist under S. I^-B. 
cl. (l), accounts should be taken as if it 
were a suit by a mortgagee. A suit by a 
mortgagee to recover the amount due falls 
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under ol. (y) of Sec. 3. and snob a suit is 
governed by Ss. 12 and 13 of tbe Act. It 
follows therefore that in every suit under 
S. 15-D,Dekkban Agriculturists’ Relief Act, 
accounts bave to be taken in accordance 
witb tbe provisions of Ss. 12 and 13 of the 
Act. It is further argued that it was not 
open to the lower Courts to go into the 
history of the different transactions which 
led up to tbe mortgage deed in suit. It 
appears that the consideration of the mort« 
gage deed in suit included the consideration 
of an earlier mortgage deed for Rs. 325 
passed on 5th July 1916, and it is urged 
that it was not open to the lower Courts 
to go behind that mortgage deed and see 
how its consideration was made up. This 
argument cannot stand, once it is held that 
accounts have to be taken under Ss. 12 and 
13, Dekkhan Agriculturists’ Relief Act. 
S. 13 provides that accounts between the 
parties are to be opened from the com. 
menoement of the transactions, and for that 
purpose the previous dealings bave to be 
considered and the real consideration of the 
transaction in suit has to be determined. 
This procedure has been followed by both 
the lower Courts, and I see no reason to 
interfere with the findings of fact recorded 
after accounts were taken under Ss. 12 and 
13, Dekkhan Agriculturists’ Relief Act. The 
appeal is therefore dismissed with costs. 

D.S./r.K. Appeal dismissed. 
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Lokub J. 

Laxman Mdhadev Bankar — Applicant. 

V. 

Maruti Rambhau Nikam and others — 

Opponents. 

Civil Rovn. Appln. No. 187 of 1938, 
Decided on 13th February 1939, against 
order of Asst. Judge, Poona, in Miso. Appln. 
No. 151 of 1936. 

(») Civil P. C. (1908), Sec. 115—Order of 
amendment of decree — Application for rcvi- 
aion ic maintainable. 

An order made under Ss. 151 and P. C., 

for amendment of decree does not Itself amount 
to a decree and therefore an application for 
revision against it is maintainable. [P 390 G 1] 

(b) Decree—Amendment—Decree not creat¬ 
ing charge for decretal amount—Decree-holder 
for long time taking no steps to get decree 
amended—Property purchased by stranger in 
good faith—Decree cannot be amended to his 
prejudice. 

Where a decree has not created any charge in 
favour of the deoree.holder for tbe decretal amount 
and the decree-holder has for a long time taken no 
Steps to get the decree amended and during the 


intervening period the property is purchased by a 
stranger in good faith, tbe decree cannot bo 
amended long afterwards so as to prejudice the in¬ 
terests acquired by the stranger in tbe intervening 
period, even though the Court had omitted to men¬ 
tion the charge in tbe decree through oversight. 
Tho principle which applies to amendment of 
pleadings cannot bo extended to amendment of 
decree after interest of third parties has accrued 7 
AIR 1935 Bom 75 ; (lb92) AO 547 ; AIR 
1921 P O 50 and 12 Bom 174, Ref. [P 391 0 1; 

P 392 C 1] 

P. B. Gajendragadkar — for Applicant. 

K. V. Joshi — for Opponent No. I. 

Order. — This is an application iu revi¬ 
sion against an order of the Assistant Judge 
of Poona directing an amendment of the 
decree passed by his predecessor in Appeal 
No. 23 of 1930, in such a way as to make 
the decretal amount a charge on tbe pro. 
perty in suit. The facts of the case may be 
briefly stated. The property in suit belongs 
to opponents Nos. 2 to 8, Pardeshis of 
Pimpri. They mortgaged it to the peti¬ 
tioner, Laxman Mahadev Bankar, and had 
subsequently entered into a contract with 
opponent No. 1 to sell the said property 
and had received some advance as earnest 
money. Subsequently opponent No. 1 filed 
a suit to specifically enforce the agreement 
or, in the alternative, to recover the 
amounts advanced from time to time to. 
gether with interest thereon as a charge on 
the property agreed to be sold. The trial 
Court passed a decree in favour of oppo¬ 
nent No. 1 for Rs. 1322-7-0 including past 
interest at tbe rate of 12 per cent, per 
annum and future interest at 6 per cent, 
per annum and ordered the decretal amount 
to be a charge on the property. The Par¬ 
deshis filed Appeal No. 23 of 1930 com. 
plaining inter alia that tbe amount of the 
charge was held to be more than they had 
received, that opponent No. 1 was nob en¬ 
titled to any interest and that tbe decretal 
amount should not have been made a charge 
on the property. The Appellate Court held 
that the amount advanced was only Rupees^ 
608 and refused to allow any interest on' 
that amount. It reversed the decree of tho 
trial Court and substituted in its place the 
following order : 

Plaintifl’g claim to the extent of Bs. 606 decreed 
with costs. In proportion, of both the Courts 
against defendants 1 to 7 (Pardeshis). The remain- 
ing claim of the plaintiff is dismissed with costs. 

That decree was passed on 11th Decem¬ 
ber 1930. The petitioner had also obtained 
an agreement of sale from the Pardeshis on 
8th November 1927, and about five months 
after the decree in appeal No. 23 of 1930 
was passed, he obtained a sale deed from 
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the Pardeshis on 19bh May 1931, purport- tion is required or necessary for the ends of 


ing GO convey the property in suit to him 
for Es. 4500. Opponent No. 1 presented two 
darkhasts to execute the decree of the Ap¬ 
pellate Court in 1931 and again in 1932 in 
which he sought for the attachment and 
sale of the property for the recovery of his 
decretal amount. Both these darkhasts were 
dismissed for want of prosecution, and a 
third darkhast was presented on 5th Feb- 
ruary 1935. On the application of the Par- 
deshi judgment-debtors the petitioner was 
added as an opponent, as he had purchased 
the property when the decree was sought 
to be executed. It was then brought to the 
notice of opponent No. 1 that the decree of 
the Appellate Court had not placed any 
charge on the property and therefore the 
applicant, who was not a party to the decree, 
was not bound by it. The darkhast was 
then withdrawn, and opponent No. 1 pre¬ 
sented an application on 4th August 1936 
to have the decree in appeal No. 23 of 1930 
amended by the addition that the decretal 
amount should be a charge on the property. 
The learned Assistant Judge granted the 
application and amended the decree accord, 
ingly. 

Two preliminary objections were raised 
on behalf of opponent No. 1 in this Court, 
viz. that, as the amended decree was not 
Appealed against, this application for revi¬ 
sion of the order directing the amendment 
is not^ competent and that the proper re¬ 
medy is an appeal against the order of the 
learned Assistant Judge as it amounts to a 
decree and not an application for revision. 
There is no substance in either of these 
contentions. The learned Assistant Judge 
has ordered an amendment of the decree, 
and if that order be held to be wrong, then 
the original decree stands as it is, and the 
amended decree automatically disappears. 
The order of amendment was made under 
8s. 151 and 152, Civil P. O., and it does not 
itself amount to a decree. Hence the present 
application for revision is maintainable. 

On the merits I do not think the learned 
Assistant Judge was right in allowing the 
decree to be amended after a lapse of nearly 
six years from the date of the decree sought 
to be amended. It is true that if there is a 
clerical or arithmetical mistake in a judg¬ 
ment, decree or order, or an error arising 
therein from any accidental slip or omis- 
sion, it can be corrected at any time by the 
Court, either of its own motion or on the 
application of any of the parties, under 
B. 152, Civil P. C. Similarly, if a correc. 


justice or to prevent abuse of the process of 
the Court, the Court has inherent power to 
make the necessary correction under S. 151, 
Civil P. G. But in this case I do not find 
that there was any clerical or arithmetical 
mistake in the judgment, decree or order or 
any error arising therein from any acci¬ 
dental slip or omission. The learned Assis¬ 
tant Judge has drawn an unwarranted 
inference from the judgment of his prede¬ 
cessor in appeal No. 23 of 1930. The final 
order in the judgment, which I have quoted 
above, is quite clear, and there is no ambi¬ 
guity about what is intended. It is true 
that under 8. 55, sub-s. (6) (b). T. P. Act, 
the buyer is entitled to a charge on the 
property, as against the seller and all per¬ 
sons claiming under him, to the extent of 
the seller's interest in the property, for the 
amount of any purchase money properly 
paid by the buyer in anticipation of the 
delivery and for interest on such amount. 
Such a charge was created by the trial 
Court both in respect of the purchase 
money which had been advanced and for 
interest on that amount. The Fardeshis 
were not satisfied with that order, and in 
their grounds of appeal they urged all the 
three points which I have stated above. 
The Appellate Court in an earlier part of 
its judgment observed. 

The only point raised for determination is, whe¬ 
ther the payment of Rs. 1052.7-0 by the plaintiff to 
defendants 1 to 7 is proved or any portion thereof ? 

and on that issue it recorded a finding that 
the amount advanced was Bs. 608 only. 

It is argued from this that before the Appel- 
late Court the other points raised in the 
memorandum of appeal most not have 
been pressed; but such an inference is nega- 
tived by the remaining part of the judgment 
of the Appellate Court. The Appellate Court 
observed that 

the other points regarding the execution of the 
sate-khat (Ex. 69) under misrepresentation and un- 
due influence and its binding character as against 
defendants 1 to 7 have been abandoned and not at 
all ohalienged in appeal. 

It was not there stated that the objeo- 
tion to the charge which was specifically 
mentioned in para. 11 of the memorandum 
of appeal as well as the objection regarding 
the interest mentioned in para. 9 of the 
memorandum of appeal were also given np. 

On the contrary, the Appellate Court spe¬ 
cifically considered the objection regarding 
the interest and observed that 

looking to the conduct of the plaintiff and in the 
absence of any proof as to when he advanced any 
particular amount to the defendants, I do not 
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think that I shall be iasti&ed la granting him any 
interest prior to the institution of the suit. 

Thu3, although under B. 55, sub-s. (6) (b), 

TC. P. Act, the plaintiff was entitled to add 
dnterest also to the charge on the property i 
the Appellate Court specifically refused to 
grant any interest at all. Thus from the 
.passage at the opening of the judgment in 
Appeal No. 23 of 1930, it cannot be infer- 
tred that the other grounds specifically 
■raised in the memorandum of appeal were 
not pressed. Whether they were pressed or 
not is to be deduced from the brder actually 
-.passed by the Appellate Court. The learned 
Assistant Judge should not have concerned 
himself with the question as to what reliefs 
opponent No. 1 was entitled to and whe¬ 
ther all those reliefs were granted by his 
predecessor or not, as ho would then be 
sitting in appeal against the judgment of 
his predecessor. In fact opponent No. 1 
himself must have known that the decree 
of the lower Court did not keep any charge 
on the property. He presented three dar- 
khasts in 1931, 1932 and 1935, and at 
least at that time he must have realized 
that there was no charge on the property 
agreed to be sold to him; otherwise he 
would not have asked that the property 
should be attached and sold for the re- 
oovery of the decretal amount. Ho was 
apparently then satisfied with that decree 
as he never cared to appeal from it to the 
High Court. It was only in the third dar. 
khast of 1935, when the applicant was 
added as an opponent and when he claim¬ 
ed to have purchased the property after 
the decree was passed, that opponent No. 1 
realized his mistake in not appealing from 
that decree to have a charge placed on the 
property. In these circumstances, I do not 
think that the decree should bo amended 
in the exercise of the powers conferred by 
Bs. 151 and 152, Civil Procedure Coda. 

Moreover, even assuming that the Appel, 
late Court intended to create a charge, but 
omitted to mention it in the decree or in 
the final order through oversight, still it 
should not be amended long afterwards so 
as to prejudice the interests acquired in 
the intervening period. The petitioner had 
already obtained a sate-kbat as far back as 
in 1927 from the Pardeshis, but be had not 
taken a sale deed during the pendency of 
the litigation. The Appellate Court gave its 
judgments on 11th December 1930, and 
after allowing sufficient time and waiting 
to see if any appeal would be preferred 
from that decree, the applicant obtained 


the sale deed from the Pardeshis on 19th 
May 1931. During the interval opponent 
No. 1 took no steps to have the decree 
either amended or modified in appeal. The 
applicant naturally took the decree as it 
stood which expressly reversed the decree of 
the trial Court and deleted that part which 
had placed a charge of the decretal amount 
on the property. It may be that the appli¬ 
cant actively helped the Pardeshis in the 
prosecution of their litigation against oppo¬ 
nent No. 1. He helped them with money 
for appealing against the decree of the trial 
Court and securing at least a partial suc¬ 
cess. There was nothing wrong in this, 
and if for the satisfaction of the amounts 
advanced by him he purchased the pro¬ 
perty which had been freed from the 
charge by the decree of the Appellate Court, 
it cannot be said that he was not a bona 
fide purchaser. Of course, if the decree had 
created a charge on the property, then, even 
though he may have purchased it in good 
faith, his purchase would have been subject 
to the charge created by the decree. 

Several cases have been cited on behalf 
of opponent No. 1 to show that a decree 
may be amended so as to convey the real 
intention of the Court, but each of those 
oases was decided on its own peculiar facts. 
In 36 Bom L B 1217^ it was specifically 
held that there was a mistake on the part 
of the ministerial officers of the Court in 
not drawing up the decree correctly in 
accordance with the description of the 
parties in the plaint. The principle is laid 
down by Lord Watson in (1892) A C 547^ 
as follows (page 560): 

When an error of that kind has been committed, 
It is always within the competency of the Court, 
if nothing has intervened which would render it 
inexpedient or inequitable to do so, to correct the 
record in order to bring it Into iiarmony with 
the order which the Judge obviously meant to 
pronounce. 

In 22 Bom L R 1370® the Privy Council 
laid down that the power of amendment 
should not as a rule be exercised where its 
effect is to take away from a defendant a 
legal right which has accrued to him by 
lapse of time, but there are cases where 
such considerations are outweighed by the 
snecial circumstances of t he case; and on 

1 . Khandesh Lakshmi Vilas Mills Co.. Ltd. v. 
Qraduatd Coal Concern, Jalgaon, (1936) 22 
AIR Bom 75=154 I 0 329=69 Bom 168= 

36 Bom L R 1217. ^ , t, r, 

2. Hatton v. Harris. (1892) A 0 647=62 D J P 0 
24=1 R 1=67 L T 722. 

S, Cbaran Das v. Amir Khan, (1921) 8 A I R PO 
60=67 I 0 606=47 I A 266=48 Cal 110=22 
Bom L R 1370 (P C). 
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that principle the pleadings may be amend. 
|ed for the hrst time in appeal. Bat the 
principle which applies to the amendment 
of the pleadings cannot be extended to the 
lamendmenb of a decree after interest of 
third parties has accrued. In 12 Bom 174^ 
at p. 183 it is observed that an order, even 
when passed and entered, may be amended 
by the Court so as to carry ont the inten¬ 
tion and express the meaning of the Court 
at the time when the order was made, pro¬ 
vided the amendment can be made without 
injustice, or on terms svhich preclude in. 
justice. As I have already said, in this case 
the petitioner, after waiting to see if oppo. 
nent No. 1 would take any steps to have 
the decree of the Appellate Court amended, 
purchased the property, and there is no 
reason to suppose that he should have 
known that several years thereafter an 
application for its amendment would be 
made and granted. The petitioner natur. 
ally took the decree as it stood and was 
satisded that no charge had been created 
on the property by that decree. It is not 
disputed that he purchased the property 
for valuable consideration, and I see no 
reason to assume that merely because there 
was a possibility of an application for 
amendment in future, he must be presumed 
not to have acted in good faith. I therefore 
hold that after the interest in a stranger 
had been created, the decree should not 
have been amended, so as to affect it. espe. 
cially in view of the laches on the part of 
opponent No. 1. For these reasons I make 
the Buie absolute, set aside the order passed 
by the learned Assistant Judge and dismiss 
the application of opponent No. 1 for 
amendment of the decree. Opponent No. 1 
will pay the petitioner's costs in both the 
Courts and bear bis own. 

d.S./r.k. Buie made absolute. 

4. Karim Mahomed Jamal v. Bajooma, (1888) 12 
Bom 174. 
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Lokdb J. 

Gurappa Bhimanna Chidguppi — 

Defendant — Appellant. 

V. 

Madwalappa BamcJiandrappa Dumane 
and another — Plaintiffs — 

Respondents. 

Appeal No. 81 of 1937, Decided on 23rd 
February 1939, from order passed by Asst. 
Judge, Sholapur, in Appeal No. 346 of 1936. 

Dckkban Agricultiiriats* Relief Act (17 of 
1£79), S. 72~Suit for sale of mortgaged pro¬ 


perly and for perional decree in cate of intuffc* 
ctency of tale proceeds — Suit to far at relief 
for pergonal decree ia concerned falls under 
S. 3, cl. (w) and it governed by S. 72. 

It cannot be said that 8. 72 of the Aot does not 
apply to a suit wbioh falls under both els. (w) and 
(y) of S. 3 of the Act and that it must be confined 
only to those suits which fall only under 5. 3, cl. 
(w). A suit may include several reliefs, some of 
which may be in time and the others time, barred. 
The question whether a suit is In time or not cau« 
not be decided unless each relief claimed in the 
suit is separately considered. Where in a mortgage 
suit the relief claimed by the mortgagee is the re* 
covery of the mortgage debt by the sale of the 
mortgaged pro^rty, and a personal decree isolaim* 
ed incase the sale proceeds were found insufficient, 
the claim to recover the mortgage debt by the salo 
of the mortgaged property is governed by the pro¬ 
visions of the Limitation Act. But so far as the 
claim for a personal decree is concerned, the sure 
falls under S. 3, ol. (w), and is governed by S. 72; 
AJB 19S1 Bom 161, ApplUd. [P 393 0 1, 2; 

P 394 0 11 

M, G. Obitale — for Appellant. 

B. N. Gokhale — for Bespondents. 

Judgment.— This second appeal is filed 
against a personal decree passed against tho 
appellant for the recovery of the deficit, 
out of a mortgage decree passed agaiosc 
him, that remained due after the sale of 
the mortgaged property. The appellano 
mortgaged his property to the deceased 
father of the respondents for Bs. 2500, ou. 
23rd February 1923 agreeing to repay 
that amount within one year. The respon* 
dents filed Suit No. 445 of 1931, on 23rcl 
February 1931, to recover the amount dut» 
under the mortgage deed by the sale of tht> 
mortgaged property, and the deficit from 
the appellant in person. The usual mort¬ 
gage decree was passed on 23rd November 
1931, which reserved to the respondents 
liberty to apply for a personal decree if tho 
sale proceeds from the mortgaged property 
be found insnfiScient, provided such claint 
fora personal decree was "legally admis¬ 
sible." In exeention of that decree tho 
mortgaged property was duly sold and tho 
sale proceeds fell short by Bs. 888-6.6. Tbo 
respondents then made this application for 
a personal decree against the appellant to 
recover that amount. The appellant’s con. 
tention with which we are concerned in this 
appeal was that when the suit was filed by 
the respondents against him, their claim 
for a personal decree was already time- 
barred under Art. 116 of 8ch. 1, Limitatioa 
Act, 1908. The trial Court upheld this con¬ 
tention and rejected the respondents’ ap¬ 
plication. In appeal it was held that tbo 
respondents’ claim for a personal decreo 
was governed by S. 72, Dekkhan Agricul¬ 
turists’ Relief Act, and as the agreemeob 
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was conbamed in a regietered dooumeofe, the 
period of limitation (or a suit on that doon. 
meat was 12 years and not 6 years under 
Art. 116 of Sob. 1, Limitation Aot. The 
cause of action accrued one year after the 
date of the mortgage, i. e. on 23rd Febru. 
ary 1924, and as the suit was filed on 23rd 
February 1931 the respondents' claim for 
a personal decree would be time.barred if 
the period of limitation was only six years. 
The question ^therefore is whether that 
claim is governed by S. 72, Dekkhan Agri. 
ouUurists' Relief Aot, which extends the 
period of limitation to 12 years. 8.72 says: 

In any suit oMhe desoriptlon mentioned in S. 8, 
ol. (w), for the recovery oi money from a person 
who at the time when the cause of action arose was 
an agricnlburist in any of the districts of Poona, 
Sahara, Sholapur and Ahmednagar, . • . . 

(a) when sneh suit is founded on a written in* 
strument registered under this Act or any law in 
force at the date of the execution of such instru¬ 
ment, 12 years. 

It is not disputed that the claim for a 
personal decree against the appellant is 
founded on an instrument registered under 
the Registration Aot, nor is it disputed 
that when the cause of action arose the ap¬ 
pellant was an agriculturist. But it is urged 
that 8. 72, Dekkhan Agriculturists’ Relief 
Aot, would not be applicable since the suit 
in which a personal decree was claimed is 
not a suit of the description mentioned in 
8. 3, ol. (w), for the recovery of money 
from a person. The suit was primarily 
based on a mortgage deed and the princi¬ 
pal relief claimed by the respondents was 
the recovery of the mortgage debt by the 
sale of the mortgaged property, and a per. 
Bonal decree was claimed only in case the 
sale proceeds were found insufficient. It is 
true that a suit by a mortgagee to recover 
his mortgage dues falls under cl. (y) of 8. 3, 
Dekkhan Agricnlturists' Relief Act (vide 
53 Bom 819,^) but it is possible that a suit 
may contain different reliefs and may there, 
fore fall under different clauses of 8. 3. 
This aspect was considered in 55 Bom 536,^ 
where a question arose whether the High 
Court had jurisdiction to try a suit on a 
mortgage against an agriculturist who was 
not residing in Bombay. In that case their 
Lordships bad to construe 8. 11, Dekkhan 
Agrloulturists’ Belief Act, which lays down: 

Every 6ult ol the desoriptlon mentioned in S. 3, 

1. Gnlambosseinv.ClaraD’Sonza, (1929)16AIR 
Bom 471=12010 834=68 Bom819=3lBom 
Ij B 968. 

2. Bsea Abdulla v. Khatijabai, (1931) 18 A I R 
Bom 161=;180 I 0 590=65 Bom 636=33 
Bom L B 13. 


ol. (w), may, if the defendant, or, when there aro 
several defendants, one only of such defendants, is 
an agriculturist, be instituted and tried in a Court 
within the local limits of whose jnrisdlction such 
defendant resides, and not elsewhere. 

In that suit also, as in the present case, 
three distinct reliefs were claimed, viz., (aj 
recovery of the mortgage amount from tho 
defendauts, (b) in case of failure, recovery 
of that amount by the sale of the mortgaged 
property, and (o) if the proceeds of sale 
were insufficient, then liberty to apply for 
a personal decree for the balance. Discuss¬ 
ing the nature of the suit with regard to 
those reliefs, the learned Chief Justice 
observed (page 538) : 

.... it seems to me clear that an ordinary 
aotion to enforce a mortgage may fall within cl. (w) 
and cl. (y). Where a mortgage contains a covenant 
for payment and a conveyance of property aa 
security for the debt, an action to enforce the 
mortgage may involve a claim for a money judg- 
ment which would fall under cl. (w) and it may 
include a claim to enforce the mortgage by fore- 
closure or sale which would fall under ol. (;). But 
those two forms of relief are really quite distinct. 
In many oases you may have a mortgage without 
any covenant for payment, in which case your 
only relief is for foreclosure or sale; or you may 
desire to enforce a mortgage by an originating 
summons, in which case you must confine your 
relief to foreclosure or sale, and you cannotask for 
a money judgment. So that t^e two forms of relief 
which you oan ask for in the aotion seem to me to 
be quite distinct. 

On this ground it was held that the suit 
in that case consisted of two distinct parts, 
one falling under cl. (w) and the other under 
cl. (y). It was held that the part of the suit 
which fell under ol. (w) was beyond the 
jurisdiction of the High Court as under 8.11 
it had to be filed within the jurisdiction of 
the Court where the agriculturist-defen¬ 
dants lived; but it was held that the other 
part of the suit which fell under clause (y) 
could be tried by the High Court. The same 
principle will also apply to the present case. 
Just as 8. II was made expressly applicable 
only to a suit of the description mentioned 
in 8. 3, ol. (w), so also 8. 72 is made appli. 
cable only to suits of the description men. 
tioned in 8. 8, cl. (w). As in that case, here 
also the suit asked for two distinct reliefs, 
one falling under clause (w) and the other 
under cl. (y); and as 8. 11 was held appli. 
cable to that part of the suit which fell 
under cl. (w), so too in the present case that 
part of the suit which seeks the relief fall, 
ing under 8. 3, cl. (w), must be held to be 
governed by Sec. 72. A suit may include 
several reliefs, some of which may be in 
time and the others time-barred. Theques- 
tion whether a suit is in time or not cannot 
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ba decided unless each relief claimed in the 
suit is separately considered. So far as the 
respondents’ claim to recover the mortgage 
debt by the sale of the mortgaged property 
is concerned, it is governed by the provi¬ 
sions of the Limitation Act. But as regards 
the other relief for a personal decree ’which 
falls under S. 3, cl. (w), Bekkhan Agricul- 
turiats’ Relief Act, the period of limitation 
is twelve years under S. 72 of the Act. It 
is argued that the Section does not apply 
to a suit which falls under both els. (w) 
and (y) of S. 3 of the Act and that it must 
be confined only to those suits which fall 
only under S. 3, cl. (w), Dekkhan Agricul¬ 
turists' Belief Act. This argument is incon- 
Isietent with the reasoning adopted in 55 
Bom 536.^ There the different parts of the 
suit with regard to the different reliefs 
were considered to be distinct and were 
held to be governed by different considera¬ 
tions. S. 11 was held to apply only to that 
part which fell under S. 3, cl. {w), although 
the suit as a whole fell under both els. (wj 
and (y). Following that reasoning, I agree 
with the view taken by the lower Appellate 
Court that, so far as the respondents claim 
for a personal decree was concerned, the 
suit falls under S. 3. cl. (w). and is governed 
by Sec. 72, Dekkfcan Agriculturists Relief 
^Act. That claim was therefore in time 
when the suit was filed. The appeal is 
therefore dismissed with costs. 

D.S./r.K. Appeal dismissed. 
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LOKUR J. 

Badhi Kathari Bhoir — Defendant — 

Appellant. 


V. 


Namdeo Dhaku Bhagat 


— Plaintiff — 
Respondent. 

Appeal No. 30 of 1938, Decided on 30th 
January 1939. from order of Asst. Judge, 
Thana, in Appeal No. 96 of 1937. 

Limilalion Act (1908). ArU. 61 aod 120 ~ 
Guardian spending money from bis Pocket for 
minor’s benefit — Minor on attaining 
taking possession of property from j “ 

by order of Court-Amount spent by 8“"^ “ 
for minor not reimbursed - Suit by guardi.n 
for recovering amount so spent held governed 
by Art. 120 and not Art. 61-Cauge of action 
held arose when guardian was dispossessed of 


property. 

PUiatia was appointed guardian of the person 
arid property of the defendant daring the latter a 
minority. PlaintiS had to spend money from time 
to time from his own pocket for the benefit of the 
minor when the income of the minor’s property 
was short. Defendant who attained majority in 


1933 applied to the District Judge for an order 
directing plaintiff to deliver possession of property. 
Plaintiff contended that he should be allowed to 
remain in possession until the amount which he 
had spent from his pocket was paid out of the 
income of the property. An order was however 
passed asking plaintiff to deliver posMsaion of pro¬ 
perties to defendant. Accordingly plaintiff delivered 
possession on 10th April 1935 and filed a suit 
against defendant on 13th July 1935 to recover 
the amount he had so spent for the benefit of the 


defendant: , 

Held that the salt was governed by Art. 120 ana 
not Art. 61. The cause of action accrued to the 
defendant on 10th April 1935 when defendant s 
property was taken out of his possession and Iwnce 
the suit was in time '.AIR 1924 Ldh 
AIR 1916 Mad 57, Rel. on. [P 396 0 1 


C. H. Patwardhan — for Appellant. 

K. V. Joshi — for Bespondent. 

Judgment. — Thio is an appeal agaiosfi 
an order passed by the Exbra-Assisfcanfe 
Judge of Thana remanding the suife which 
had been dismissed by the Subordinate 
Judge of Panvel on the gronnds that it was 
not maintainable and that it was time- 
barred. The suit was filed by the plaiutiff, 
who was formerly the certificated guardian 
of the defendant and her sister during their 
minority to recover Rs. 1300 which he 
claimed to have spent out of his own pocket 
for the benefit of the minors. The defend, 
ant was born on 14th April 1912, and the 
plaintiff was appointed the guardian of the 
person and property of the defendant and 
her sister on 20th April 1920. The defend- 
ant’s sister died in 1925 and the defendant 
attained her majority on 14th April 1^3. 
She then made an application to ‘be Dis¬ 
trict Court that her property should bo 
ordered to be restored to her by the plain¬ 
tiff. That application was opposed by the 
plaintiff on the ground that he should be 
allowed to remain in possession until tho 
amount which ho had spent out of his 
pocket was paid out of the income of the 
property. The Assistant Judge however 
passed an order on 5bh April 1935, that tho 
plaintiff should hand over possession of the 
property to the defendant aud, if so advised, 
he should file a separate suit to recover the 
amount claimed by him. Accordingly, the 
plaintiff delivered possession of the pro¬ 
perty on 10th April 1935, and filed this 
suit on I3th July 1935. On the contentions 
of the defendant the following preliminary 
issues were raised by the trial Court : 

(1) Is the plaintiff entitled to claim from the 
defendant what he alleges to have spent out of nis 
pocket ? 

Is the claim of the plaintiff wholly ot par* 
Vially In time ? 
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On bobh these issues the trial Court found 
in favour of the defendant and dismissed 
the suit. In appeal the Assistant Judge held 
in favour of the plaintiff on both the issues, 
allowed the appeal, reversed the decree of 
the trial Court, and remanded the suit for 
a trial on merits after framing other neoes. 
sary issues. Issue 1 is not purely an issue 
of law. It seems to have been contended 
that most of the items said to have been 
advanced by the plaintiff were spent by 
iiim without the previous sanction of the 
District Judge but that at least some items 
appear to have been spent with the previous 
sanction of the District Judge. It is not 
clear what amounts were spent by the 
plaintiff for the benefit of the minor and 
with the express or implied permission of 
the District Judge. It may be that some 
of the items spent by the plaintiff were re- 
•quired for the minor's necessaries and he 
•may have presumed the sanction of the 
District Judge although it was not ex. 
pressly granted. All these are questions of 
iaot which will have to be decided on the 
evidence which will be recorded. The issues 
were decided even before the parties were 
examined. The plaintiff is silent as regards 
the details of the amounts spent by him. It 
is therefore not possible at this stage to 
decide finally issue 1. I think it proper to 
keep it open to be decided after the evi. 
denoe is recorded. As regards issue 2, it is 
urged on behalf of the appellant that the 
suit is governed by Art. 61 of Soh. 1, Limi. 
'tation Act, which prescribes for a suit*, for 
money payable to the plaintiff for money 
paid for the defendant," a period of three 
years from the date **when the money is 
paid." The plaintiff alleges that he used to 
spend money for the defendant, and it is 
therefore contended that he was bound to 
file a suit within three years from the date 
on which each item of the amount spent 
by him was paid. Even then the whole of 
the suit would not be time.barred since the 
■fiuit was filed on 13bh July 1935, and those 
amounts, if any, which were spent by the 
plaintiff after 13th July 1932 would be in 
time. The Assistant Judge however has 
held that the plaintiff was a trustee, and as 
the suit was filed by a trustee to recover 
the advances made by him to meet the 
expenses of the trust during his truste^hip, 
; the suit was governed by the residuary Art. 
: 120 and the period began to run from- the 
ttime he ceased to be a trustee. 

The plaintiff was admittedly managing 
the estate of the defendant during her 


minority ever since ho was appointed her 
guardian in 1920. He had to spend moneys 
from time to time, and when the income 
was short, be apparently spent out of his 
pocket in the hope that in good years he 
might be able to realize a better income 
and reimburse himself. Whether he was 
justified in doing so without the sanction of 
the District Court or not is not to be 
decided at this stage. Assuming that he 
was justified in advancing moneys for the 
benefit of the minor in that way, bo could 
not have filed a suit against himself to 
recover this amount within three years 
from the date on which he spent it. He 
was in the position of a trustee, and as 
such he naturally expected to reimburse 
himself during the period of his trusteeship. 
In fact he thinks that be has a lien on the 
trust property and that he ought to be 
reimbursed out of the income of that pro¬ 
perty. On that ground he had retained 
possession of the property even after the 
defendant ceased to be a minor. He was in 
possession till lObh April 1935, and in the 
plaint he has mentioned the date of the 
cause of action as 5th April 1935, when he 
was ordered to deliver possession of the 
property to the defendant. Till then be 
could not have filed a suit since he was 
actually realizing the income of the pro. 
perty and but for the order of the District 
Judge he could have reimbursed himself 
out of the income. As observed by Sadasiva 
Ayyar, J. in 38 Mad 260^ : 

Article 61 is applicable only to an ordinary suit 
for a simple decree for money but not for a suit 
where the prayer of the plaint is for recovery of 
the plaint amount out of the income of and on 
the liability of certain properties. Art. 130, and 
not Art. 133, is the proper Article applicable and 
the right of suit does not begin until the trustee 
is dispossessed. 

A trustee has not only the right to reim- 
burse himself out of the income of the trust 
property but he may even claim to have a 
charge on it, and but for the order of the 
District Judge the plaintiff would have 
retained possession and recovered the 
amount due to him. The learned advocate 
for the appellant has referred me to a ruling 
In A I B 1924 Lah 339,^ which says that 
the guardian of a minor may be a quasi 
trustee for certain purposes, e. g., for money 
received by him on behalf of his ward, but 
that it is not clear that he can incur 

1. Abttan Sahib v. Scran Bibl Saiba Ammal, 

(1916) 3 A I R Mad 67=28 1 C 230=38 Mad 

360=28 M L J 347. 

2. Gopl Mai V. Pannalal, (1924) 11 AIR Lah 339 

=72 I G 424. 
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expenses to any extent he likes \ 9 ith 0 ut 
seeking the intervention of any Court in 
the hope that he would be allowed to create 
a charge on the property of the minor to 
that extent. It is not necessary at this stage 
to decide whether and how far the plaintiff 
can claim a charge on the minor’s property 
for the amounts said to have been spent by 
him. The only question is whether even as 
a quasi trustee the plaintiff was bound to 
file a suit within three years after the 
payment of each amount for the benefit of 
the minor. It is obvious that as he himself 
was realizing the income of the minor’s 
property year after year and was making 
advances, he expected that the amount 
spent by him for one year might be 
recovered by him the next year. Hence full 
accounts 'could not be taken since the 
amount due to him continued to be realized 
from the minor until he ceased to be her 
guardian. The cause of action really accrued 
on 10th April 1935, when he handed over 
possession of the property. I agree with the 
learned Assistant Judge that the plaintiff’s 
claim is in time. I confirm the order of the 
Assistant Judge with the reservation that 
the first issue as framed by him is left 
undecided. The appellant shall pay the 
costs of the respondent in this Court. 
n.s./r.k. Order confirmed. 
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Beaumont 0. J. and Lokur J. 

Kaghunath Ramchandra Jere — 

Plaintiff — Appellant. 

V. 

Ramchandra Narayan Jere and others 
— Defendants — Respondents. 

First Appeal No. 109 of 1936, Beoided 
on 19th January 1939, from decision of 
First Class Sub-Judge, Satara, in C. S. 
No. 21 of 1933. 

Hindu Law— DebU—Antecedent debt—Ali¬ 
enation of ancestral property by father for 
antecedent debt—Burden of proving that ruch 

debt was for inunoral purposei U on son who 
impugn* the alienation — If that is not proved, 
it need not be chown that it wa* for legal 
necessity or bencftt of family—Effect of aliena¬ 
tion upon son’s liability when it is sale and 
mortgage, stated. 

A son is under a pious obligation to pay his 
father's debt which is nob immoral, illegal or 
avyavahaiika. But this does not empower the 
father to alienate his son's share in the ancestral 
property except for a legal necessity or for the 
benefit of the family or for the payment of an 
antecedent debt not incurred for immoral or illegal 
purposes. Once it is proved that there was an ante¬ 
cedent debt, genuinely independent of the subse¬ 


quent transaction of alienation, or that the alienee^ 
inquired and believed iu good faith that suoh a 
debt existed, and that the alienation was made for 
satisfying that debt, then the burden of proving 
that the antecedent debt was inoorred for immoral 
or illegal purposes lies on the son who impugns 
the alienation. That burden is not discharged by 
merely showing that the father was leading an 
extravagant and dissolute life. It must be proved 
that the particular antecedent debt was incurred 
for immoral purposes or was connected with some 
act of immorality. If this is not proved by the 
son, then it is not necessary to consider whether 
the antecedent debt was incurred for any legal 
necessity or for the benefit of the family. If the 
alienation challenged be a sale, it would not be 
set aside if a substantial portion of its considera¬ 
tion was required for a legal necessity or for the 
benefit of the family or to pay off an antecedent 
debt which was not Immoral or illegal, although 
the remaining portion was not so required. The 
material question to be considered in such cases ie 
whether the sale itself was justified. If so, the 
sale will be upheld as a whole. But the case of a 
mortgage stands on a different footing. If a part of 
its consideration is for legal necessity or for the 
benefit of the family or for the payment of such 
an antecedent debt as to justify the alienation, 
and the other parb is not so, yet not being bor¬ 
rowed for an immoral or illegal pnrpose, is such 
that the son is under a pious obligation to pay it, 
then the former alone will be a charge on the 
bod’s interest in the property, while the latter Is 
not binding on the eon as a mortgage debt, but 
only as an unseonred debt of the father : A I B 
1938 Bom 443 ; A I R 1932 Bom 136 ; A I R 
1933 P C 38 ; AIR 1932 Bom 438 ; A I R 1929 
P C 143 and AIR 1938 Bom 295, Bel, on, 

CP 897 O 3 ; P 398 0 IJ 

S. A. Desai, K. A. Padhye and R. R. 
Sabnis — for Appellant. 

S, E. Parulekar, and J. S, Savant — 
for Respondents 4 and 13, and 6 to 7 
and 9 to 12, respectively, 

Loknr J.—This ia an appeal from a 
decree of the First Class Subordinate Judge 
of Satara dismissing the plaintiff’s suit for 
partition against his father, defendant I, 
his grandmother, defendant 14, and twelve 
others to whom the ancestral properties 
were alienated by his father. He claimed 
to have those alienations set aside on the 
ground that they were not supported by 
any legal necessity nor were they for the 
benefit of the family and that they were 
due to the immorality of his father. A pre¬ 
liminary objection was raised in the lower 
Court that the suit was bad for misjoinder 
of parties and causes of action, but that ob¬ 
jection was overruled and the suit was 
tried on its merits. As the alleged mis¬ 
joinder has not affected the merits of the 
case or the jnrisdiotion of the Court, the 
decree of the lower Court cannot bo re¬ 
versed or altered in appeal on that ground 
by reason of the provisions of Sec. 99, Civil 
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P. 0., and fche appeal has to be disposed of to prove that as a matter of fact no bouse 


on the merits. 

Defendant 1 was born in 1895 and he 
married the mother of the plaintiff in 1910 
when he was about 15 years of age. There, 
after he went to live with his father.in. 
lawt Govind Ganesh Riswadkar, who was 
serving in the Police Department. In his 
absence and dnring his minority, the family 
property was managed by his mother, de. 
iendant 14, with the help of her brother, 
defendant 2. Defendant 1 lived with his 
father.in.law till 1914, when he was trana. 
ferred to Goghav. Thereafter he began to 
visit his village Fed off and on, and being 
dissatisfied with the management of the 
estate carried on by his mother and her 
brother (defendant 2), he filed a suit against 
them to recover possession of his property 
(Suit No. 109 of 1914). The suit was even, 
tnally compromised on 5th November 1914, 
and by the consent decree (Ex. 78) two lands 
were given by way of gift to defendant 2 as 
remuneration for his having managed his 
property during his minority. Two other 
properties had already been sold to defen. 
dant 2 and that sale also was confirmed by 
the consent decree. Two lands and a por. 
tion of the ancestral house were given to 
defendant 14 for her maintenance and resi. 
dence. Even thereafter defendant 1 lived 
for some time with his father.in.law at 
Goghav, and finally returned to his village 
Fed in 1917. It is alleged that he then fell 
into bad company and began to dissipate 
the property. It appears that between the 
-years 1917 and 1930 he alienated the bulk 
of. his ancestral property. The plaintiff was 
horn on 2nd February 1918, and this suit 
was filed during his minority by his 
mother a father, Govind Ganesh Riswad. 
kar, as his next friend, who has challenged 
all the alienations effected by defendant 1 
both before and after the birth of the plain, 
tiff. The major portion of the moneys rea. 
Uzed by defendant 1 from the sale or mort. 
fiage of the ancestral lands is said to have 
been taken by him for building a house, 
Bonstructing wells in two fields called Bhu. 
toha 8 field and Palashaoha Mali, for pur. 
chasing an engine for pumping water, and 
for domestic needs. Though a good deal of 
oral evidence is adduced on behalf of the 
^aintiff to prove that his father was lead, 
mg a dissolute life, was addicted to drink, 
ganja and women, and was dissipating the 
property, no attempt has been made to 
TOnneot any of the alienations directly with 
hu acts of immorality. An attempt is made 


was built by defendant 1 nor was any en. 
gine for pumping water actually purchased. 
It is also pointed out that so much money 
must not have been spent in sinking or 
constructing the wells. 

The principles of Hindu law as to bow 
far a son is bound by his father’s aliena¬ 
tions of the ancestral property are well set- 
tied. A son is under a pious obligation toj 
pay bis father's debt which is not immoral, 
illegal or avyavaharika. Bub this does nob 
empower the father to alienate his son’s 
share in the ancestral property except for 
a legal necessity or for the benefit of the 
family or for the payment of an antecedent 
debt not incurred for immoral or illegal 
purposes: 40 Bom L R 946.^ Once it is 
proved that there was an antecedent debt, 
genuinely independent of the subsequent 
transaction of alienation, or that the alie. 
nee inquired and believed in good faith 
that such a debt existed, and that the alie* 
nation was made for satisfying that debt, 
then the burden of proving that the ante, 
cedent debt was incurred for immoral or 
illegal purposes lies on the son who im. 
pugns the alienation. That burden is not 
discharged by merely showing that the 
father was leading an extravagant and dis. 
solute life, but it must be proved that the 
particular antecedent debt was incurred for 
immoral purposes or was connected with 
some act of immorality : 34 Bom L R 55^ 
at p. 69 and 35 Bom L R 301.® If this is 
not proved by the son, then it is not neces. 
sary to consider whether the antecedent 
debt was incurred for any legal necessity 
or for the benefit of the family: 34 Bom 
L R 808. If the alienation challenged be' 
a sale, it would not be set aside if a sub. 
stantial portion of its consideration was re¬ 
quired for a legal necessity or for the benefit 
of the family or to pay off an antecedent 
debt which was not immoral or illegal, 
although the remaining portion was not 
so required. As observed by the Privy 
Council in 31 Bom L R 803® the material 
question to be considered in such oases is 

1. Asmaa v. Oaopat, (1938) 25 A I R3om 443= 

178 I O 401=40 Bom L R 946. 

3. Bal V. Maneklal, (1932) 19 A I R Bom 136 = 

137 I 0 717=56 Bom 36=34 Bom L R 65. 

8. Shyam Karayan ▼. Suraj Narain, (1933) 20 

A I R P 0 88=141 I 0 609=36 Bom li R801 

(P C). 

4. Shankar ▼. Tukaram, (1932) 19 A I RBom438 

=140 I 0 266=34 Bom Xt R 808. 

6. Bam Sandar L>al ▼. Laobmi Narain, (1929) 16 

A I R P 0 143=116 1 0 606=61 All 606=31 

Bom £j B 803 (P 0). 
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whether the sale itself was justified. If so, 
the sale will be upheld as a whole. But the 
case of a mortgage stands on a different 
footing. If a part of its consideration is for 
legal necessity or for the benefit of the 
family or for the payment of such an ante¬ 
cedent debt as to justify the alienation, and 
the other part is not so, yet not being 
borrowed for an immoral or illegal purpose, 
Is such that the son is under a pious obli- 
jgation to pay it, then the former alone will 
be a charge on the son’s interest in the 
property, while the latter is not binding on 
the son as a mortgage debt, but only as an 
unsecured debt of the father : 40 Bom L R 
381.® I will now proceed to consider the 
different alienations in this suit in the light 
of these principles. 

The property in suit in which the plain- 
tiff claims a half.share by partition consists 
of twenty.three lands and one house des- 
cribed in the schedule attached to^ the 
plaint. It is not disputed that the plaintiff 
is entitled to one.half share in the joint 
family property. The lower Court has in¬ 
advertently dismissed the entire suit in 
spite of the fact that the first five lands 
described in the schedule are nob alleged to 
have been alienated to anybody and are 
presumably still in the possession of defen. 
dant 1. The land at serial No, 7 (survey 
No. 494) and a portion of the ancestral 
house described at serial No. 24 are given 
to defendant I’s mother (defendant 14) for 
her maintenance and residence by the con¬ 
sent decree in Suit No. 109 of 1914 (Ex. 78). 
The plaintiff is entitled to his half.share in 
these properties subject to the rights of 
defendant 14. Certain lands were alienated 
before the birth of the plaintiff and it is 
conceded in this Court that he is not enti¬ 
tled to challenge those alienations. Thus 
the only transactions which are impugned 
in this Court are those represented by 
Exs. 80, 83. 89, 96. 97. 99 and 88 and I 
will now consider how far each of thern is 
binding on the plaintiff. (After considenng 
the evidence in respect of these transactions 
his Lordship proceeded.) The other aliena. 
tions mentioned in the plaint are nob now 
challenged, and the result is that the appeal 
will have to be partially allowed and the 
plaintiff awarded his share in the light o 


the above findings* 

For these reasons we partially allow 
the appeal and declare that the plaintiff- 
a ppellant is not bound by the aUeDatio_p9 

6. Mahomed Ibrahim v. Shivlal. (1938) 25 A I R 
Bom 295=175 I C 939=40 Bom L R 381. 


effected by defendant 1 in favour of defen. 
dant 2 under the sale deed, Ex. 80, dated’ 
8bh April 1922, in favour of defendants 5 
and 6 under the sale deed, Ex. 83, dated' 
6th February 1918, and in favour of de¬ 
fendants 11 and 12 under the sale deed. 
Ex. 88, dated Ist April 1924. The lands 
alienated by these documents and the lands 
described at serial Nos. 1 to 6 in the sche¬ 
dule attached to the plaint should be par¬ 
titioned by metes and bounds and the 
plaintiff, appellant should recover posses¬ 
sion of his one-half share in them. The 
plaintiff-appellant is also entitled to^ his 
one.half share in survey No. 494 described 
at serial No. 7 in the schedule attached to- 
the plaint and the ancestral house describ¬ 
ed at serial No.. 24 in the said schedule, 
subject to the rights of defendant 14 under 
the consent decree in Suit No. 109 of 1914. 
As regards the mortgage in favour of defen¬ 
dant 13 under Ex. 99, dated let August 
1930, we declare that the plaintiff-appel^ 
lant is bound by the mortgage to the extent 
of Rs. 4900, bub the remaining considera¬ 
tion of Rs. 1100 will not be a charge on 
the plainbiff.appellant’s share in the mort¬ 
gaged property. We declare that the plain- 
tiff-appellant is entitled to one-half share 
in the equity of redemption in respect of 
that property. The rest of the plaintiff- 
appellant’s claim is rejected. A preliminary 
decree for partition should be drawn up 
accordingly. The plaintiff-appellant shall, 
pay the costa in both the Courts of defen. 
Lnts 2. 3. i, 7, 8, 9. 10, 12 and 13 in pro- 

portion to the claim disallowed, and recover 
his costs in both the Courts from defen. 
dants 2. 5, 6 and 11 in proportion to the- 
claim awarded. Defendants 1 and 14 shall 
bear their own costs, if any. 

N.S./b.k. Appeal partially allowed*. 

A. 1. R. 1939 Bombay 39S 

Broomfield and Macklin JJ. 

Government of Bombay — Defendant 1 

— Appellant. 


V. 

Ganpat Manohar Kulkarni—Plaintiff 1 

— Respondent. 

Letters Patent Appeal No. 18 of 1937, 
Decided on 17bh January 1939, against 
decision of Wassoodew J., in S. A. No. 94 

Bombay Hereditary Office* Act (3 of 1874;, 
S. 15 — Widow of deceased repre*eotatiee 
watandar is not holder of walan—She cannot 
enter into agreement for commutation 
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The 'vrord ‘holder* vrhethei it be Deceseaill; res* 
trioted to 'an o^vner or not cannot at any rate 
mean anyone who happens to be in possession of 
the property. The widow of a deceased watandar 
whose name has been entered as representative 
watandar is not a holder of the watan within the 
meaning of S. 16 and hence she is not competent 
to enter into an agreement for commutation of 
services under that Section : A I R 1925 Bom 365, 
Ezpl. and foil. [P 399 C 1; P 401 C 1] 

M. G. SetaWadi Advocate^General, and 
B. G. Eao, Aesb. Government Pleader 

— for Appellant. 

G. E. Madhavi — for Bespondent. 

Broomfield J. — The question in this 
Letters Patent appeal is whether the 
widow of a deceased watandar whose name 
has been entered as representative watan. 
dar is a holder of the watan within the 
meaning of S. 15, Bombay Hereditary 
Offices Act, so that she is competent to 
enter into an agreement for ooinmutation 
^of services under that Section. The facts, so 
far as it is necessary to state them, are as 
follows. There is a kulkarni watan in the 
village of Mohari in the Ahmednagar Dis. 
triot. In 1914 this watan was registered as 
regards a 12 annas share in the name of 
Gangubai, the widow of Manohar, and as 
to the remaining four annas share in the 
name of one Narayan Madhav. We are 
only concerned with the 12 annas share 
of the watan. On 24th January 1914 
commutation of the kulkarni service was 
effected under the provisions of S. 15 by 
agreement between Gangubai and the Col. 
lector. S. 15 provides that the Collector 
may, with the consent of the holder of a 
watan, given in writing, relieve him and 
his heirs and successors in perpetuity of 
their liability to perform service upon such 
conditions as may be agreed upon by the Col. 
lector and such holder. It is not now dis. 
puted that the formalities prescribed by 
the Act in this behalf under S. 73 were 
complied with. The only question is wbe. 
ther Gangubai was competent to enter into 
the agreement, that is to say whether she 
was a holder. 

On 5th November 1914, the Collector 
took possession of the watan and from that 
time he paid the cash allowance in accord, 
ance with the settlement. In the year 1917 
Gangubai adopted the plaintiff. In Septem. 
her 1920 Gangubai died, and the suit 
which has given rise to this appeal was 
filed in 1926 by the adopted son along 
with the heir of Narayan Madhav to re. 
cover possession of the watan lands and for 
an order that kulkarni services should be 


taken from them as before. The only defi¬ 
nition of the word “holder” in the Watan 
Act is contained in cl. (4) of S. 15 which 
is as follows : 

The word ‘holder’ for the purpores of this Sec* 
tioD includes any sole owner or the whole number 
of joint owners or any person dealt with as repre¬ 
sentative of the persons beneficially interested or 
entered as such in the Government records at the 
time of the settlement. 

Three cases are referred to : the case 
where there is a single owner, the case 
where there are several joint owners and 
the settlement takes place with all of them, 
and the case where there are several per. 
sons beneficially interested and the agree, 
ment takes place with their representative. 
In this case at the material time there 
was only one person, viz. Gangubai, who 
had any interest in the 12 annas share of 
the watan with which we are concerned. 
The learned Advocate-General, who appears 
for the appellant, the Secretary of State, 
does not suggest that the latter part of the 
definition has any application here. He 
says that Gangubai was the owner within 
the meaning of the definition, and be says 
further that as the definition is not ezhaus. 
tive it is not necessary to show that Gangu* 
bai was the owner. She was the holder of 
the watan inasmuch as it was in her pos. 
session and no other person could be des. 
oribed as the bolder, and therefore the 
definition should be taken to apply to her. 
All the Courts below have followed a deci¬ 
sion of this Court in 49 Bom 554^ taking 
the view that the widow of a watandar 
cannot be a holder for the purposes of 
S. 15 and that a commutation settlement 
effected with her is not valid. The suit by 
the adopted son has therefore been allowed, 
and that gives rise to this appeal by Gov. 
ernment. It was held in 49 Bom 554* that 
the widow of a representative watandar 
holding an interest in watan property for 
the term of her life or until her remar. 
riage is not a “holder” within the meaning 
of that term in S. 15, Hereditary Offices 
Act. The learned Advocate. General argues 
that the case is clearly distinguishable on 
the facts, and that is so. The facts in that 
case were these. One Bhikaji Laxman was 
the sole representative kulkarniki watandar 
of 17 villages and after his death his widow 
Laxmibai was registered as sole repreaen. 
tative watandar. Laxmibai then adopted a 
son and at the time of the adoption an 

1, Bhikaji Lazman v. Secretary of State, (1926) 
12 A I R Bom 366=92 I C 110=49 Bom 654 
=27 Bom li R 463. 
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agreement) via.% made with the boy’s natural 
father that she \9a9 to enjoy the right of 
kulkarniki service in five of the 17 villages 
for the term of her natural life for main, 
tenance. Subsequently the name of the 
adopted son was entered in the register as 
a watandar for 12 out of the 17 villages 
bub Laxmibai’s name ■was retained for the 
other five. Then in 1913 the adopted son 
died leaving a widow and two minor sons 
and after that in 1915 Laxmibai applied 
to the Collector to commute the right of 
service with respect to the five villages and 
the Collector made a commutation order. 
After the death of Laxmibai in 1917 the 
widow and minor sons of the adopted son 
sued to set aside the commutation order. 

Bub, though the facts of that case were 
different in that there was a special agree- 
ment as to the widow’s tenure by which 
it was provided that she was to enjoy the 
five villages for the term of her natural 
life for maintenance so that it might be 
argued that her position was not the ordi¬ 
nary position of a Hindu widow and more¬ 
over she had already adopted a son it does 
not appear that this Court in dealing with 
the case placed any special reliance on 
those facts. The learned Chief Justice point¬ 
ed out that it did not follow from the fact 
that the widow was a representative watan¬ 
dar that she was a holder of the watau 
within the meaning of the definition in 
S. 15 and he referred to the provisions of 
S. 2 of Bombay Act 5 of 1886 which are 

Every female member of a watan family othep 
than the widow mother or paternal grandmother, 
of the last male owner, and every person claiming 
through a female, shall be postponed in the order 
of auccession to any watan, or part thereof, or 
interest therein, devolving by inheritance after 
the date when this Act comes into force to ^ery 
male member of the family qualified to inherit 
such watan or part thereof or interest therein. 
The interest ofa widow mother or paternal grand¬ 
mother in any watan or part thereof shall be for 
the term of her life or until her marriage only. 

He went on to say (page 560) : 

Therefore the interest of the widow in a watan 
U to be compared to the interest of a Hindu 
widow In her husband’s estate. I doubt w\®thec 
It was ever intended that the Government should 
be able to treat the widow as watandar for the 
purpose of sanctioning the commutation of the 
watan service. In my opinion a widow holding an 
interest in watan property for the term of her hie 
or until her marriage is not a ‘‘holder** within 
the meaning of that term in S* 15 of Act 3 of 
1874v 

The decision was based therefore nob on 
the special terms of the agreement made 
^ith Laxmibai at the time of adoption of 
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a son by her nor on the fact that she bad 
adopted a sou but on the provisions of Act 
5 of 1886 by. which the interest of a widow 
succeeding to a watan is limited to the 
term of her life or until her marriage. 
Whether this decision is binding upon us 
or not in view of the difference in the facts 
of the two cases we think that we ought 
to follow it unless some good grounds are 
shown for thinking that the reasoning on 
which it was based is wrong. Wo are not 
satisfied that it is wrong. 

On behalf of the appellant reliance has 
been placed on some Privy Council oases, 
e.g. 43 IA 207^ and 34 Cal 329,® for the pro¬ 
position that a Hindu widow is not a mere 
tenant for life. Her right is of the nature 
of a right of property. She is in a sense an 
owner although her powers as owner are 
limited and she may in certain oiroum- 
stances represent the estate. But these 
oases were not cases under the Watan Act 
and, as Wassoodew J. pointed out in his 
judgment in second appeal, these proposi¬ 
tions have no necessary application when 
the question is simply the construction of the 
definition in 8. 15. Moreover, as the learned 
Judge also suggested, the commutation of 
service is in a sense an alienation of the 
watan, and the fact that a Hindu widow a 
powers of alienation are restricted may 
properly be said to have some bearing on 
the question whether a widow was intended 
bo be included in the definition of bolder 
in this Section. The learned Advocate- 
General pointed out that even a male 
watandar cannot alienate beyond Me life¬ 
time in view of 8. 5, Watan Act. But he 
can alienate in perpetuity with the sanction 
of Government, whereas a Hindu widow 
oould nob in any case alienate beyond her 
lifetime. 

Another point to be noted in this con¬ 
nexion is that the interest of the widow or 
other female heir who succeeds to a watan 
is defined by statute. It is limited to the 
term of her life or until her marriage, and 
although Macleod 0. J, in 49 Bom 554^ 
appears to have thought that her position 
was analogous to that of a Hindu widow in 
her husband's estate, it is not by any means 
clear that all the incidents of a Hindu 
widow’s estate are necessarily present. For 

2. Janaki Ammal v. Narayansami Aiyer, (1916) 3 
A I R P C 117=37 I 0 161=43 I A 207=39 
Mad 634 (P 0). 

8. Bijoy Gopal Mukerjl v. Krishna Mahlshi Debi, 
(1907) 34 Cal 329=34 I A 87=11 0 W N 424 
=5 0 L J 334 (P C). 
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that reason also it is doubtful whether the 
Privy Council oases on ^hioh reliance is 
placed have any real bearing on the pro* 
sent case. There isi ^e thinki considerable 
force in the argument of the learned advo* 
cate for the respondent that a widow, who 
has only a life interest in the property as 
provided in Act 5 of 1886, cannot properly 
be described as an owner of the property. 
In ol. (l) of S. 15 it is provided that the 
commutation of service is to relievo the 
holder of the watan and his heirs and 
successors in perpetuity of their liability to 
perform service and ol. (3) says that every 
settlement made or confirmed under this 
Section shall he binding upon both Govern¬ 
ment and the holder of the watan and bis 
heirs and successors. Now, though the 
widow may succeed to the watan on the 
death of her husband, on her death she is 
succeeded not by her heirs but the heirs of 
her husband. Mr. Madbhavi argues, and 
we think with considerable force, that this 
also is an indication that the words holder 
of a watan” in S. 15 do not include the 
widow of a deceased holder. 

The point taken by the learned Advocate- 
General that it is not necessary to show 
that Gangnbai was an owner and that a 
person may be holder of a watan within 
the meaning of S. 15 without being an 
owner at all is a new point which does not 
seem to have been argned before the Courts 
lelow. We think it is clear that the word 
holder” whether it be necessarily restricted 
an owner or not cannot at any rate 
^ean anyone who happens to be in posses, 
sion of the property. Therefore the argu¬ 
ment that if the widow in this case is not 
the holder of the watan there is no bolder 
at all does not impress us very much. On 
the whole we can see no good reason to 
differ from the view taken in 49 Bom 654* 
l^at the definition does not include the 
widow of a deceased watandar. 

It is said that it may cause considerable 
inconvenience if Government have to wait 
until the death of the widow before they 
•can make arrangements as regards com. 
mutation of service. As against that it may 
be said that it might also lead to inconve- 
nience and injustice if arrangements ol this 
‘kind were permitted to be made with 
widows who may perhaps be prepared to 
barter away valuable rigbte for payments 
in cash. In any case we do not consider 
that it is open to ns to go into questions of 
this kind. It is a simple question ol the 
^onsfcmction of the definition in cL (4) of 
1939 B/61 * 62 



S. 15 and if Govoromonfc consider that the 
\ 9 ord "holder” in that definition ougiit to 
include female watandara, the proper oourao 
is to get the definition amoudoil by the 
Legislature. Tho appeal is diaraiaaod with 
costs. 

Maoklln J.—T agree. 

D. s./ u.K. -1 r I d * . 

A. I. R. 1939 Bombay 401 
Lokur .T. 

Parawa Sangapvf^ und others 

Defendants — AppoUanLu. 
v. 

Rayangouda Ohandramappa — 

Plaintiff — Iloapondont. 

Second Appeal No. 37 of 1937, Dooidod 
on 27th February 1939, from dooision of 
Dist. Judge, Bijapur, in Appeal No. 120 of 
1935. 

Civil P. c. (1908), O. 41, Rr. 27 and 20 — 
Reatont for admission of additlonol ovldonco 
and points to which it is to be confined should 
be recorded in separate order before evidence 
is allowed. 

Tbo roaBons for admlHslon of additional ovidenoo 
and tbo points to which tbo ovldonco Is to bo oon- 
fined should bo rooordod In a soparato order boforo 
ovldonco is allowed so that tbo othor sido would 
know on what points tbo additional ovldonco lx 
going to be lod and whothor any ovldonco In ro- 
battal should bo adduced. Tbo omlxHloti to follow 
tbo prooeduro laid down by O. 41, Rr. 27 and 21) 
is a gross irregularity and If tho Judgment of llm 
lower Appollato Court is based on tblx additional 
ovidenoo or Is groatly Influenced by It, High Court 
would eltbor rooonsldor tbo ovidonooadduoed boforo 
tbo trial Court leaving out of consideration tbo 
additional ovldonco or would romund tho ouso to 
tho lowor Appollato Court for a fresh decision : 
AIR 1931 P 0 173 and A I 11 J9.U Oat 397, 
Ret. on. [P 402 0 1,2; P 403 0 1] 

H. B. Gumasto — for Appellants. 

S. R. Joebi — for Respondent. 

Judgment. — This secorul appeal arigoo 
out of a suit for an account of a mortgage 
under See. 15.D, Dokkban Agriculturists' 
Belief Act. The plaintiff executed a sale 
deed in favour of defendant 1 and Ilironna, 
the father of defendants 2 and 5, purport¬ 
ing to convey his land, survey No. 76, for 
Rs. 1000 on 2l8t Juno 1928. XIo alleged 
that he received only Bs. 600 as tbo con- 
slderation of the sale deed and that tho 
transaction woe really a mortgage. Tho 
trial Coart held that tho consideration of 
the sale deed was Bs. 1000 and that the 
transaction was an absolute sale and not a 
mortgage. The suit was therefore dismissed. 
In the appeal filed by the plaintiff, tbo 
lower Appellate Court allowed bim to exa¬ 
mine bis brother-in-law Kallappa to prove 
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what the real consideration of the sale deed 
was, and, after considering all the evidence, 
^ held that the consideration was only 
Ea. 600, that the mortgagees did not take 
possession of the land, that the considera¬ 
tion was grossly inadequate, that there was 
an agreement to treat the transaction as a 
mortgage, and that the transaction was in 
fact a mortgage. Accounts were taken of 
the mortgage, and it was declared that the 
amount due to the defendants at the date 
of the suit was Rs. 600 for principal and 
interest at twelve per cent, per annum 
from the date of the mortgage to the date 
of the suit, amounting in all to Es. 1041. 
The plaintiff had also passed two other 
bonds for Rs. 200 each, and the lower 
Appellate Court held that they had been 
passed for arrears of interest. 


In this appeal it is contended that the 
lower Appellate Court was not right in 
adncitting the oral evidence of Kallappa 
without giving any reasons for doing so 
and without specifying the points to which 
that evidence was to be confined as required 
by 0. 41, Rr. 27 and 29. Civil P. C. It is 
true that when additional evidence was to 
be admitted in appeal for the first time, 
reasons should have been given and also 
the points on which the evidence was to 
be recorded should have been specified. In 
33 Bom L R 1251' their Lordships of the 
Privy Council found that the exceptional 
procedure provided by O. 41, Hr. 27 and 29, 
could bo resorted to only in special circum¬ 
stances and with the adequate safeguards 
mentioned in those rules, and as in that 
case that procedure was not followed, their 
Lordships held that the admission of addi. 
tional oral evidence was highly irregular 
and must be entirely discarded. As it ap¬ 
peared from the judgment that it was 
materially influenced by the incompetent 
evidence, their Lordships proceeded to con¬ 
sider the evidence led before the trial Court 
leaving out of consideration the additional 
evidence recorded in appeal. Under similar 
circumstances, in 61 Cal 412,* the case was 
remanded to the lower Appellate Court for 
a fresh decision discarding the additional 
evidence from consideration. Although the 
lower Appellate Court in this case has not 
passed any separate order setting out the 
reasons for admitting the additional evi- 

1, Manmohan Das y. Bamdei, (1931) 18 A 1 R 
PC 175=134 IC 669=33 BomLR1251 (PC). 

2. Surendrakumar Ohaudhuri y. Qangaohandra 

Ohaudhuri, (1934) 21 A I R Oal 627=152 I 0 
180=61 Oal 412. 


dence of Kallappa, yet in its judgment the- 
reasons are sufficiently stated. 

The plaintiff had sold his land to Kal- 
lappa’s father Pakirappa in 1914, and h& 
wanted to repurchase it from Kallappa. 
The defendants alleged that the plaintiff 
paid Es. 800 to Kallappa, and for that 
purpose executed the sale deed in suit after 
taking Rs. 200 more for family expenses. 
On the other hand the plaintiff’s case was^ 
that Kallappa was paid only Rs. 400 for 
the re.conveyance of the land. Kallappa 
however was not examined in the trial 
Court, but in appeal the plaintiff-appellant 
put in Kallappa’s affidavit to the effect that 
Kallappa was asked by the plaintiff to b& 
present in the trial Court on the date of 
the hearing, but by the time Kallappa pre¬ 
sented himself in the Court premises, the 
suit had been completely heard. On thie 
ground the plaintiff-appellant made an ap¬ 
plication before the lower Appellate Court 
that Kallappa should be examined in ap¬ 
peal, and in his judgment the learned Dis¬ 
trict Judge says that 

in view of the affidavit and the fact that Kal- 
lappa*s evidence is highly important I permitted 
the plaintiff to cite Kallappa as a witness, 

O- that ifl 
the Appellate Court requires any witness] 
to be examined to enable it to pronounce! 
judgment, or for any other substantial! 
cause, it can allow such additional evidence 
to be adduced; but clause (2) of that Rul^ 
says that wherever additional evidence is 
allowed to be produced by an Appellate 
Court, the reasons for its admission should 
be recorded, and R. 29 requires that tho 
points to which the evidence is to be con¬ 
fined should be specified. In this case rea¬ 
sons were stated in the lower Appellate 
Court's judgment, though not separately 
before the evidence was allowed to be 
adduced, and the only point on which Kal¬ 
lappa was examined was as regards the 
amount paid to him. Even these reasons, 
and the points should have been recorded 
in a separate order before the witness was 
examined, so that the other side would 
know on what points the additional evi¬ 
dence was going to be led and whether any, 
evidence in rebnbtal should be addncod.i 
The omission to follow the procednre laid 
down by O. 41, Rr. 27 and 29, Civil P, 0.,' 

18 indeed a gross irregularity which shouldl 
have been avoided, and had the judgmentj 
of the lower Appellate Court been based 
on this additional evidence or been greatly] 
influenced by it, I would have either recon- 
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sidered the evidence adduced before the 
trial Court leaving out of consideration the 
additional evidence or would have remanded 
the case to the lower Appellate Court for 
a fresh decision. But it appears from the 
judgment of the lower Appellate Court that 
although Kallappa's evidence was taken 
into consideration* the lower Appellate 
Court was prepared to come to the same 
finding even without that evidence. The 
question to be decided is what amount was 
paid to Kallappa for the reconveyance, and 
the lower Appellate Court has referred to 
Ex. 60, an extract from the Eecord-of- 
Bigbts, from which it is clear that the 
reconveyance was for Hs. 400 only. More, 
over, the lower Appellate Court, after con. * 
sidering the evidence of Somanna (Ex. 36} 
and the reasons adduced against that evi. 
dence, thought it proper to believe Somanna 
who stated that Bs. 600 only were paid as 
consideration for the sale deed in suit. The 
trial Court thought that Somanna had no 
reason to be present when the considera. 
tion was paid; but the lower Appellate 
Court has considered that point also and 
believed Somanna in'view of the fact that 
he was the person who identified the plain, 
tiff before the Sub.Begistrar when the sale 
deed in suit was registered. Thus, all the 
evidence has been fully discussed and, even 
leaving out of consideration Kallappa’s evi¬ 
dence, I find that the lower Appellate 
Court would have come to the same con¬ 
clusion ; and I am also prepared, on the 
rest of the evidence, to agree with the 
finding of the lower Appellate Court that 
Kallappa had paid Bs. 400 only and the 
consideration of the sale deed in suit was 
Bs. 600. The other findings recorded by 
the lower Appellate Court are all findings 
of fact which cannot be challenged, and, 
in view of those findings, it was right in 
holding that the transaction in suit was a 
mortgage and not an absolute sale. No 
other point was urged, and I dismiss the 
appeal with costs. 

B.S./b.e. Appeal dismissed, 

A. I, R. 1989 Bombay 403 

IjjOKUR J. 

Qangubai Pandurang Dombe—Plaintiff 

— Appellant. 

V. 

Pagubai Narayan Kore and others — 

Defendants —Bespondents. 

Second Appeal No. 735 of 1936, Decided 
on 14.9.1939, from decision of Diet. Judge, 
Sholapur, in AppesJ No. 165 of 1929. 


Transfer of Property Act (1882), S. 52 — 
Mortgage of family property in aatisfaction of 
ancestral debts—Subsequent suit by widow for 
maintenance claiming maintenance to be made 
charge on property—Suit decreed—Sale to mort* 
gagee during pendency of that suit is affected 
by lis pendens. 

The basis of the doctrine of lis pendens la that 
parties to a suit cannot be allowed to shorten the 
arms of the Court in dealing with the suit by 
transfers to a third party. Ordinarily, a suit by a 
Hindu wife for maintenance against her husband 
is a personal suit, and any purchaser of the family 
property during the pendency of the suit is not 
affected by the rule of lis pendens. But thedoctrine 
of lis pendens does apply to a suit for maintenance 
by a Hindu widow in which she claims to have 
her maintenance made a charge on a specifio 
immovable property and a decree is passed creating 
a charge on such property. It is true that in the 
administration of a Hindu’s estate, binding debts 
would take precedence over mere claims for main¬ 
tenance, or residence, on the part of the female 
members of the family, and mortgage of family 
property for the satisfaction of ancestral debts 
binding on the family is not afiected by any sub' 
sequent charge created onthatproperty forwidow’s 
maintenance. But sale in favour of the mortgagee 
during the pendency of widow’s suit for mainteu' 
ance claiming maintenance to be made charge on 
the property is afiected by the doctrine of lie pen- 
dens and is subject to the final decree inthatsuit; 
AIR 1930 Mad 824; AIR 1920 Mad 722 and AIR 
2930 Cal 539, Bel. on. [P 404 C 1, 2; P 405 0 1 ) 

Y. V. Dixiti— for Appellant. 

P. V. Kane and M. G. Chitale — 

for Respondent 3. 

Judgment.—The facts out of which this 
second appeal arises are undisputed. The 
property in dispute belonged to one Nara. 
yan Dada Kore who died about the year 
1920 or 1921, leaving behind him two sons 
Tatya and Malkarjun, and his widow Pagu¬ 
bai, the stepmother of Tatya and Malkar¬ 
jun. He bad left some debts, to satisfy 
which Tatya and Malkarjun mortgaged the 
property in suit to the plaintiff for Bs. 1800 
on 1st June 1922 (Ex. 84). Thereafter their 
stepmother Pagubai filed a suit for main, 
tenance on 11th April 1923 in which the 
plaintiff also was impleaded as defendant 3. 
She claimed that her maintenance should be 
a charge on the property in salt. She asked 
for permission to file the suit in forma pau¬ 
peris. The permission was granted on 26th 
January 1924 and the suit was duly regis¬ 
tered. Thereafter Tatya having died, Mai, 
karjan sold the property to the plaintiff 
for Bs. 2000 on 10th June 1924 (Ex. 85). 
That consideration was made up of Bs. 1800 
due under the mortgage deed of 1922 and 
Bs. 200 paid in cash in the presence of the 
Sub-Begistrar. In her maintenance suit 
Pagubai obtained a decree on 30th January 
1925 and the amount of her maintenance 
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wag made a charge on the property in suit. 

Before the decree wag passed the plaintiff's 

name was struck ofif. In execution of the 

decree in darkhast No. 59 of 1935 Pagubai 

fiot the property in suit sold by auction and 

It wag purchased by defendant 2 on 10th 

May 1926. Defendant 2 sold it to defen. 

dant 3 on 12th May 1927 and he took 

possession of the property. The plaintiff 

instituted this suit for a declaration that 

her Sale deed from Malkarjun was for 

valuable consideration and taken in good 

faithi and that tbe property mentioned in 

the sale deed was not liable to be sold in 

execution of Pagubai’s maintenance decree. 

She also asked for possession of the pro. 

perty from defendants 2 and 3. The trial 

Court awarded the plaintiff’s claim; but the 

lower Appellate Court held that the plain. 

tiff s sale deed was affected by the doctrine 

of lis pendens, reversed the decree of the 

trial Court and dismissed the suit with 
costs throughout. 

On these facts, it is now urged on behalf 
of the plaintiff-appellant that as the consi¬ 
deration of her sale deed was utilized for 
the satisfaction of the debts of Narayan 
Dada Kore, the sale deed took priority over 
the auction sale in execution of Pagubai’s 
maintenance decree. There is no doubt that 
when the plaintiff purchased the property 
from Malkarjun in 1924 under Ex. 85, 
Pagubai s suit for maintenance was pend, 
ing. Ordinarily a suit by a Sindu wife for 
maintenance against her husband is a per¬ 
sonal suit, and any purchaser of the family 
property during the pendency 'of the suit 
is not affected by the rule of lis pendens. 
But the doctrine of lis pendens does apply 
to a suit for maintenance by a Hindu widow 
in which she claims to have her mainten¬ 
ance made a charge on specific immovable 
property and a decree is passed creating a 
charge on such property: 54 Mad 132.* It 
is however urged that as the debts con¬ 
tracted by Narayan Dada Kore took prio. 
rity over the right of maintenance after his 
death, the plaintiff’s purchase ought to take 
precedence over the sale in execution of 
Pagubai’s maintenance decree. As observed 
in 43 Mad 800® it may be stated as a 
(general proposition that in the administra- 
jtiou of 'a Hindu's estate, binding debts 

1. Seetharamanujachapynlu v. Venkatasubbamma, 

(1980) 17 A I R Mad 824=127 I C 809=54 

Mad 132=69 M L J 485. 

2. Somasandaram Ghetty v. Unnamalai Ammal, 

(1920) 7 A I R Mad 722=69 I C 398=43 Mad 

800=39 M L J 179. 


would take precedence over mere claims 
for maintenance, or residence, on the part 
of the female members of the family; but 
there is no clear authority for the proposi- 
tion that a charge boua fide created for 
maintenance can be defeated by a creditor 
who has lent money for family purposes. 
The real question in this case is whether 
the doctrine of lis pendens affects the plain, 
tiff’s purchase of the property on which a 
charge was created by the decree in that 
suit. The principle of lis pendens is based 
on the maxim ut lite ‘pendente nihil inno- 
vatur, which means that during a litigation 
nothing new should be introduced. So far 
as the mortgage of 1922 is concerned, as 
* the property was mortgaged for the satis¬ 
faction of ancestral debts binding on the 
family and the mortgage was effected before 
Pagubai s suit for maintenance was filed, 
any subsequent charge created on that pro¬ 
perty for Pagubai s maintenance cannot 
affect the mortgage. But by selling that 
property Malkarjun curtailed the right of 
the Court to create the charge which was 
prayed for in that suit. As observed by Sir 
George Kankin C. J. in AIB 1930 Cal 639® 
at page 543: 

The basis ol the dootrloe fof lis pendens] is that 
parties to a suit cannot be allowed to Bhorten the 
arms of the Court in dealing with the salt [by 
transfers to a third party], '' 

That is what Malkarjun did in this case 
by absolutely transferring the property to 
the plaintiff when Pagubai’s suit for main, 
tenance asking for a charge on the property 
was pending. The plaintiff had already a 
mortgage on that property which may bs 
said to have priority over Pagubai’s claim 
for maintenance. If a further alienation 
bad to be created during the pendency of 
her suit, then the proper remedy for Mai- 
karjuD and tbe plaintiff was to approach 
the Court for permission to do so. S. 62, 

T. P. Act, provides that during the pen¬ 
dency of any suit or proceeding which is 
not collusive and in which any right to 
immovable property is directly and speci¬ 
fically in question, the property cannot be 
transferred or otherwise dealt with by any 
party to the suit or proceeding so as to 
affect the rights of any other party thereto 
under any decree or order which may bo 
made therein, except under the authority 
of the Court and on such terms as it may 
impose. Assuming that the debts of Narayan 
Bad a Kore which had to be paid had a 

8. Budhirendra v. Raoendra, (1930) 17 A I B Cal 
639=127 I G 786=61 0 L J 364. 
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priority oyer Pagubai’s claim for mainten¬ 
ance, still -when Pagubai filed a suit asking 
for a obarge on the property, the property 
became the subject-matter of that suit and 
eyen a party who has to satisfy a debt 
haying a priority over the claim for main, 
tenanoe had to alienate the property under 
the authority of the Court and on such 
terms as it might impose. If the party fails 
to obtain the authority of the Court for the 
purpose, then the alienation will be subject 
to the final decree in that suit. The decree 
in Pagubai’s suit ultimately charged her 
maintenance on the property in suit, and 
for the recovery of that, the property was 
sold by auction. The plaintiff is therefore 
bound by that auction sale although his 
mortgage was prior to the institution of the 
maintenance suit and may have precedence 
over the claim in that suit. The present 
suit is based entirely on the strength of the 
sale deed. How the rights of the plaintiff 
under the mortgage deed can be enforced 
need not be discussed here; but so far as 
the alienation during the pendency of the 
suit is concerned, it must be held to be 
subject to the result of the maintenance 
suit and the reliefs prayed for by the plain- 
tiff cannot therefore be granted. The decree 
of the lower Appellate Court is confirmed, 
and I dismiss the appeal with costs. 
D.S./r.K. Appeal dismissed. 
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N. J. Wadia and Sen JJ. 

Putlaji Vishram Desai and others — 

Defendants — Appellants. 

v. 

Damodar Vishnu Vaidya^ Plaintiff and 
others^ Defendants — Respondents. 

Second Appeal No. 285 of 1934, Decided 
on 15th December 1938, from decision of 
Dist. Judge, Batnagiri, in Appeal No. 339 
of 1931. 

(a) Grant— Grant of aoil in alienated village 
by Peihwa in 1778—Inamdar is owner of trees 
standing on lands already in occupation of 
khots, dbarekaris and permanent tenants. 

Grant of soil to an inamdar in an alienated vil¬ 
lage made by the Peshwa in 1778 confers upon 
the grantees, the inamdare, the ownership of trees 
Btanding on lands which at the time of the grant 
were already in the oocnpation of khots. dhare* 
karia and permanent tenants : 6 Bom L R 864^ 
fiel. on; 23 Bom 628 and 18 Bom 670, Disting. 

(P 408 C 11 

(b) Adverse Possession— Right to trees — 
^bolt, dbarekaris and permanent tenants in 
^ienated village openly cutting trees on their 
lands for more than 35 years to knowledge of 


inamdar and without his permission—Inamdar's 
claim to trees is barred. 

Where the question is of rights to trees, the 
same kind of evidence in proof of adverse posses¬ 
sion as in the case of lands cannot be expected. 
The exercise of such rights cannot be expected to be 
continuous in the sense in which adverse possession 
of land can be said to be continuous. The rights 
of cutting and removal of trees will necessarily be 
exercised intermittently. [P 409 0 1] 

Where the khots, dbarekaris and permanent 
tenants in an alienated village, have for a period 
extending over 35 to 40 years been openly exercis¬ 
ing the right of cutting and removing trees on 
their lands to the knowledge of the inamdars and 
without their permission,theolaim of inamdars to 
the trees is barred by limitation*. A J R 2931 P O 
162; 27 Cal 943 (P C); 35 Cal 961 and AIR 1931 
PC 89, Disling. [P 409 0 1; P 410 C 2] 

Dr. B. R. Ambedkar and A. A. Adarkar— 

for Appellants, 

H. C. Coyajee and Y. V. Dixit — 

for Respondent (Plaintiff). 

N. J. Wadia J.—Respondent 1 is one of 
the inamdars of the village of Kondye in 
the Batnagiri District having purchased a 
four.anna share in the inam from defeu. 
dants 1 and 2 on 15th November 1923. He 
brought the suit out of which this appeal 
arises for a declaration that be and defen. 
dants 3 to 10 were as inamdars the owners 
of all rights to trees, canals, water courses, 
plants, grass, wood, stones, etc., in the vil¬ 
lage and entitled to all kinds of lands, 
stone-quarries, reeds along the creeks, and 
all varieties of mango, jack.fruit, teak, 
black wood and other timber or jungle trees 
in the village. He further prayed for an 
injunction to defendants II to 32 and all 
persons claiming under them or interested 
in the village as cultivators or otherwise, 
preventing them from doing any act preju¬ 
dicial to the rights of the plaintiff and defeu- 
dants 3 to 10, and for Bs. 65 as damages 
against the defendants 18 and 27 for value of 
certain trees sold by defendant 18 to defen¬ 
dant 27 and removed by the latter. The trial 
Judge dismissed the suit holding that the 
plaintiff and the other inamdar defendants 
3 to 10 were not as inamdars entitled to the 
soil, trees, stones, reeds, etc., on lands in 
the occupation of the defendants, and that 
the plaintiff’s claim was barred by limita¬ 
tion. In appeal the learned District Judge 
reversed the decision of the trial Court and 
decreed the plaintiff’s suit so far as the 
rights to trees were concerned. Defendants 
1 to 10 are the inamdars of the village, the 
shares of defendants 1 and 2 having been 
sold to the plaintiff. The village is a kboti 
kbichadi village and defendants 11 to 15 
are the representatives of some of the khots 
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holding eight annas share in the village. 
The other eight annas share of the khoti was 
purchased by the plaintiff himself in the 
year 1897. Defendants 11 to 26 are the 
representatives of the dharekaris in the 
village, while defendants 28 to 32 are the 

representatives of the permanent tenants. 
In the pleadings both aides put forward 
exorbitant claims, many of which were 
subsequently given up. The plaintiff had 
contended that the defendants were no more 
than annual tenants. This contention was 
given up. He had also claimed the right to 
the reeds growing along the creek and 

claim also was given up. 
The defendants on the other hand con. 
ceded that the grant made to the inam- 
dara by the sanad of the Peshwa in the 
year 1778 was a grant of the soil and 
■not merely of the royal share of the reve. 
nue. The inamdars’ rights to quarries and 
minerals were not contested nor were their 
rights to timber in forest and unoccupied 
lands disputed. It was also not disputed by 
the inamdars that the khots, the dhare. 
karis and the permanent tenants, were on 
the lands prior to the grant of the inam 
in 1778. 

In the trial Court an issue was raised 
with regard to the plaintiff's claim being 
barred by limitation. A good deal of evi! 
dence was led on the issue and the learned 
Judge recorded a finding that the claim 
was barred. In the appeal before the Dis- 
trict Judge, it appears that the learned 
pleader for the defendants, the khots and 
the dharekaris, did not press the question 
of limitation. The only issues framed were 
whether the appellant.plaintiff and defen. 
dants 3 to 10 as grantees of the soil were 
owners of timber and fuel trees and of 

reeds and rushes growing by the riverside; 

whether the inamdars were owners of such 
trees standing or growing on lands per¬ 
manently occupied by the khots, dharekaris 
and kuls or occupancy tenants and if they 
were what were the limitations to such 
rights in favour of the three classes of 
holders. The learned Judge found in the 
afiBrmative on issues 1 and 2 and made a 
decree declaring the rights of the plaintiff 
as inamdar and the limitations to which 
those rights were subject. The order which 
he has made is that the plaintiff and defen¬ 
dants 3 to 10 as inamdars of Kondye are 
owners of the soil, quarries and minerals, 
and of all timber and jungle trees such 


A. I. B. 

growing on all lands in the village, whe¬ 
ther permanently occupied or otherwise, 
subject to certain conditions which he laid 
down. Against that decree some of the 
defendants representing the khots and some 
of the dharekaris and permanent tenants 
have appealed, and the plaintiff has filed 
cross.objections with regard to the finding 
of the learned Judge that the plaintiff 
was not entitled to the mango trees and 
the reeds and rushes growing along the 
river side. It may be mentioned that the 
permanent tenants did not appear before 
the District Judge though they had been 
served. 

Two questions arise in the appeal. The 
first question is whether the plaintiff as 
mamdar is the owner of the soil and of 
the trees in the village including the trees 
on the lands in the occupation of the khots, 
dharekaris and permanent tenants. The 
second is whether, if ho is the owner of 
soil and of the. trees, his right to the trees 
is barred by limitation. It has been con. 
ceded before us by Dr. Ambedkar for the 
appellants that the inam was a grant of 

0“ fcfae terms of the sanad 
(bix. 105) no other view is possible. It is 
contended however that this grant of the 
soil was subject to the rights of the prior 
occupants, namely the khots, the dhare- 
karies and the permanent tenants, who 
were admittedly on the lands before the 
grant of the inam in 1778. The sanad men¬ 
tions that the village of Kondye was 
granted in inam to the granteesi the pre- 
decessors.in.title of the plaintiff and de¬ 
fendants 3 to 10, together with all taxes 
and cesses, the present and future ceases, 
waters, trees, stones, mines and buried 
treasures, but exclusive of the rights of the 
hakdars and ancient inamdars. The grant 
is clearly a grant of the soil and includes 
in express terms the rights to trees, stones, 
mines, etc. The question is whether the 
right to trees which was granted by the 
sanad includes the right of ownership over 
trees which stand on the lands in the oc¬ 
cupation of the khots, dharekaris and-per¬ 
manent tenants which were in their 
occupation prior to the grant of the village 
to the inamdars. 

It has been contended before us on be¬ 
half of the appellants that the rights of the 
khots in khoti khasgi lands, i.e. lands culti. 


as am, kinjal, nanha, sisav (black.wood), 
teak, khair, tamhan and jack standing and 


vated personally by the khots, and of the 
dharekaris and permanent tenants in the 
lands in their occupation, are proprietary 
rights and would include rights to timber 
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4 kZid fruit beariug trees standing on their 
lauds. Heliance was placed on the deolsion 
in 1 Bom L R 19.^ That was a case of an 
■unalienated khoti village, and the suit was 
hrought by tbe Secretary of State to recover 
the value of certain teak trees standing in 
‘khoti khasgi lands which had been cut by 
the defendants, the contention of the plain, 
tiff being that Government was the sole 
owner of the trees. It was held that the 
■khot was the proprietor of his khoti khasgi 
land, that in the case of such khoti khasgi 
lands the proprietary title is proved by the 
very term itself for they are lands which 
belong to the khot as having been acquired 
'by him either by his expenditure of money 
in bringing them into cultivation, or by 
lapse or forfeiture from those who origi. 
nally owned them or by purchase. It was 
further held that the khots were entitled 
to claim proprietary rights in the trees 
growing in their khoti khasgi lands, that 
the seigniorial rights of Government to teak 
trees were relinquished by Dunlop’s proola- 
cnation issued in 1824, and that that relin¬ 
quishment could not be rescinded by any 
subsequent proclamation of 1851 or noti¬ 
fication of 1885. The Dunlop proclama- 
tion of 1824 stated that the pre-British 
Government used to take teak, black- 
wood and other good timber grown on 
lands belonging to people, that as a result 
the people did not take the trouble of 
raising such timber trees, that Government 
■therefore thought that it would be to the 
advantage of all if thenceforth teak, black, 
wood and any other kind of good timber 
were raised in the country, and it was pro. 
claimed that Government had no intention 
of claiming such trees growing on the lands 
■of any person wherever situate beyond the 
'Hmits of the jungles preserved by Govern. 

ment. • o , . , 

In an earlier case, in 18 Bom 670, which 

tirose out of a prosecution of a khot under 
■the Indian Forest Act for having cut certain 
teak trees without the permission of Gov- 
-ernment, it was held that the land on 
which the trees in question were growing 
was the khoti khasgi land of the accused 
khot and he was therefore entitled to the 
benefit of the Dunlop proclamation by 
wirtae of which tbe trees thereon became 
his property, and that proclamation could 
nob be withdrawn by Government in so far 

■tis it related to trees planted after that 

— _ 

1. Secretary of State ▼. Narayan Namshet 
Kamerkar, (1899) 23 Bom 518=1 Bom L B19. 

S. InreAntaji Kesbav Tambe, (1894)18 Bom 670. 
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date. Both these oases however related to 
khoti lands in unalienated villages. On the 
view which was taken about the Dunlop 
proclamation it was clear that Government 
had expressly given up their rights to trees 
standing on lands in private occupation 
whether of khots or of any other kind of 
holders. Those decisions, therefore, cannot 
apply to the case before us which is that of 
an alienated village, the alienation being 
prior to tbe British occupation, and the 
question which arises for decision is whe¬ 
ther the grant which was made by the 
Peshwa in 1778 did or did nob confer upon 
the grantees, the inamdars, the ownership 
of trees standing on lands which at the 
time of the grant were already in the 
occupation of khots, dharekaris and perma¬ 
nent tenants. 

On this question there is a decision of a 
Division Bench of this Court in 6 Bora L R 
864,® which, in our opinion, applies to the 
facts of the present case. In that case 
also the inam had been granted by the 
Peshwas, the grant being of the same year 
1778 as the grant in the present case, and 
the suit was brought by the inamdars 
against the khots claiming that the inam¬ 
dars were the owners of the forest and 
trees in the village, and for an injunction 
restraining the defendants from cubbing 
such trees without the plaintiffs’ permis¬ 
sion. iThe defendants bad contended that 
the grant to the inamdars was a grant of 
the revenue only and nob of tbe soil, that 
they had no right to the trees, and had 
never been in enjoyment of such trees, and 
had on the contrary purchased trees from 
the khots and tenants. The Subordinate 
Judge held that the inamdars wore the 
owners of the soil and of the trees, subject 
to the rights of privileged occupants of 
lands to enjoy the lands in their occupation, 
and granted an injunction restraining the 
khots from acting in violation of the rights 
of the inamdars. In appeal the District 
Judge held that the plaintiffs-inamdars were 
estopped from setting up their title, because 
for over forty years before the suit they 
had admitted that they had not been the 
owners of the forest and trees. Evidence 
had been led on behalf of tbe inamdars in 
that case to show that on several occasions 
permission had been obtained by the occu¬ 
pants of the lands for tbe cutting of timber 
and that payment had been made to them 
on account of the trees cut. This evidence 
was brus hed aside by the learned Jod ge^on 

8. Gajaoaa v. Kilo, (1904).6 Bom L B 864. 
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the ground that under the Dunlop pro¬ 
clamation the occupants had .become the 
owners of the trees on their holdings and 
therefore the transactions showing that the 
permission of the inamdars had been ob¬ 
tained for cutting the trees and were void as 
no permission was necessary. In appeal, it 
was held by the High Court that there 
was no estoppel against the inamdars so 
far as the particular defendants were con. 
cerned, and that the Dunlop proclamation 
could not apply to villages which had been 
alienated to inamdars before the date of the 
proclamation. Their Lordships, therefore, 
rem^ded the appeal to the lower Appel, 
late Court for fresh findings as to the rights 
set up by the inamdars, and it was held by 
the lower Appellate Court on remand that 
the inamdars were the owners of all timber 
trees in lands permanently occupied, and 
of all trees and jungle in all other lands in 
the village. Lands permanently occupied” 
were defined as meaning lands held on a 
permanent tenancy whether bagayat, jira- 
yat, rice or varkas, such as those held by 
privileged occupants and khot nisbat in¬ 
cluding khoti khasgi lands. 

Although from the report of the case it is 
not clear whether any of the defendants in 
that case were dharekaris, the decision of 
the High Court clearly includes dharekaris 
and permanent tenants as well as khots, 
since it defines lands permanently occupied 
as lands held on a permanent tenancy such 
as those held by privileged occupants and 
khoti khasgi lands. Privileged occupant” in 
S. 3, Khoti Settlement Act means a dhare- 
kari, or a quasi.dharekari, or a permanent 
tenant. The appellants have not adduced 
any evidence to show that the right to trees 
was expressly granted to them either by 
the Peshwa’s Government prior to the 
grant of the inam to the inamdars or snb- 
sequently by the inamdars. That being so^ 
under the terms of the inam sanad and the 
view taken in 6 Bom L B 864® it must be 
held that the plaintiff as inamdar is the 
owner of all timber trees in the khoti 
khasgi lands of the khots and in the lands 
held by the dharekaris and permanent 
tenants. The decree which has been made 
by the learned District Judge laying down 
the limitations on the plaintiff’s right fol¬ 
lows very closely the decree made by the 
High Court in 6 Bom L B 864.® 

The next question is whether the appel¬ 
lants' contention that the plaintiff's right 
to trees, even if it existed, has been barred 
by limitation, is correct. The learned trial 


Judge discussed the evidence on this poinb 
at some length and came to a veryemphatio 
conclusion that the plaintiff and other 
inamdars had never been in enjoyment of 
the various rights to trees which they had 
claimed. He also held that their right with 
regard to trees was barred by limitation, 
because on the admissions of the plaintiff 
himself and of his vendor defendant 1, as 
well as on the evidence which has been led 
on behalf of the defendants it was proved 
that the khots, dharekaris and permanent 
tenants, had for a period extending over 
thirty.five to forty years been openly exer. 
oising the right of cutting and removing, 
trees on their lands to the knowledge of 
the inamdars and without their permission. 
As I have pointed out, the contention with 
regard to limitation was for some reason not 
pressed before the learned District Judge 
and he held, relying on a decision of the 
Privy Council in 33 Bom L B 1273* that 
there could be no bar of limitation to the 
plaintiff’s claim with regard to the trees. 
The decision in that case however was 
based on different grounds. The question 
there was with regard to the rights to 
minerals. The tenants, the putnidars, had 
claimed that they were entitled to tho 
minerals under the terms of their leases and 
that alternatively they had acquired a pres, 
criptive right to them by adverse possession 
and it was held that where the tenant was 
in adverse possession of a sub-soil stratum 
of stones and gravel and a different and 
lower stratum of minerals is discovered, tho 
possession of the latter must be presumed 
to be with the jzamindar until adverse pos¬ 
session by the tenant for the statutory 
period of twelve years is established, and 
that such adverse possession cannot bo pre¬ 
sumed from the tenant's adverse possession 
of the superincambent stratum of stone and 
gravel. The learned District Judge took the 
view that the grant of a right of occupation 
will not necessarily annihilate the rest of 
the rights of ownership which the State or 
its grantee may yet possess, and that in 
such a case the State or its grantee will he 
presumed to be in constructive possession. 

In his view the inamdar therefore must ba 
regarded as having been throughout in con¬ 
structive possession of the rights to.treee 
which he claimed. The defendants' conten¬ 
tion however was that they bad publicly, 
continuously and to the knowledge of tha 

4. Bhupecdra Narayan Sinha v. Sajeswar Pro- 
sad, (1931) 18 AIB PC 162=133 IC 610=68 
I A 228=59 Cal 80=33 Bom L R 1273 (PC). 
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plaintiffi and without his permission, oxer. 
<used their right to out and remove trees 
standing on the lands in their occupation 
without any objection by the plaintiff. 
There was no question of inferring the de. 
fendants’ adverse possession as regards the 
right to trees from their possession of the 
lands. 

Mr. Goyajee for the respondent inamdar 
referred to various decisions, 27 Cal 943,® 
35 Cal 961® and 58 I A 125.^ to show that 
before the possession of the defendants with 
regard to the right to trees could be held 
to be adverse to the plaintiff inamdar, it 
must be shown that that possession was 
adequate in continuity, in publicity, and in 
extent. As held in 35 Cal 961,® such adverse 
possession must be actual, visible, exclusive, 
hostile and continued. The oases to which he 
has referred were cases of adverse posses¬ 
sion of lands. It is obvious that where the 
question is, as in this case, of rights to 
trees, the same kind of evidence in proof of 
adverse possession could not be expected. 
The rights of cutting and removal of trees 
would necessarily be exercised intermit, 
tently. The exercise of such rights could not 
be expected to be continuous in the sense in 
which adverse possession of land can be 
said to be continuous. Subject to this neces. 
saryldifference-arisiog from the nature of the 
right, the possession of which is claimed by 
the defendants, it appears to us that the 
evidence on which the appellants rely is 
sufficient to prove that they have been for 
a long period, extending to over 30 years, 
exercising rights of ownership over the trees 
standing on their lands, and that these 
rights have been exercised constantly, openly 
and to the knowledge of the plaintiff, with- 
out his permission, and without any protest 
from him except in the one instance of the 
sale of trees by defendant 18 to defendant 27 
which led to the filing of the present suit. 
I7ot merely is there considerable evidence 
with regard to the rights claimed by the 
defendants, but that evidence is all on one 
side. While the defendants have proved 
by the evidence of several witnesses that 
they and other persons have exercised the 
rights of selling, cutting and removing trees 
standing on their own lands, the plaintiff 

6. Badbamonl Debt y. Collector of Khulna, (1900) 
27 Cal 948=27 I A 186=4 OWN 697=7 Sar 
714 (PC). 

6. Jogendra Nath Rai y. Baladeo Das, (1908) 85 
Cal 961=12 OWN 127=6 C L J 735. 

7. Gobinda Narayan Singh y. Sham Lai Singh, 

(1081) 18 A I R P 0 89=131 1 0 7 59=68 1 A 
126=68 Cal 1187 (P C). 


and his vendor defendant 1, who were the 
only witnesses examined on his side, have 
not been able to prove a single instance in 
which they exercised the right which they 
claimed, or in which trees were out by the 
defendants or by any other khots, dhare. 
karis and permanent tenants with the per. 
mission of the inamdar. Plaintiff’s own 
admissions make this clear. 

It is to be noted that the plaintiff him. 
self has been a khot since 1897 and an 
inamdar since 1923, and that from 1898 
onwards he acted as the agent or manager 
on behalf of the inamdars. He was there- 
fore in a position to know of any instance 
in which he or other inamdars had exer¬ 
cised rights of ownership over the trees or 
in which they had granted permission to 
the khots, dharekaris and permanent ten¬ 
ants to cut trees. He has admitted that he 
has nothing in writing to show that the 
occupants took the permission of the inam- 
dars for cutting trees. He has admitted that 
as khot he has himself grown several trees 
on his land from which he gets an appre¬ 
ciable income and that he does not pay any 
extra rent to the inamdar for these trees. 
He has admitted also that there is no 
instance of the inamdars having enjoyed 
the fruits of trees or stones of the quarries 
or reeds on the banks of the creek. Consi¬ 
dering the position in which the plaintiff 
stood, this admission is of the greatest 
importance since it bears oat the statement 
made by the defendants and the evidence 
which they have led to show that they 
have consistently enjoyed the rights to the 
trees standing on their lands. It may be 
noted in passing that the plaintiff himself 
does not in his statement claim the rights 
over trees standing on defendants’ lands to 
the extent to which the learned Judge has 
conceded them. The decree made by the 
learned District Judge declares that the 
plaintiff and the other inamdars are the 
owners of all timber and jungle trees stand¬ 
ing on all lands in the village whether 
permanently occupied or otherwise. The 
plaintiff himself on the other hand admits 
that the inamdar cannot remove the trees 
on the lands of the khots, dharekaris or 
occupants, so long as they pay the dues, 
and all that he claims is that they can 
remove the trees when dead or barren. 

The defendants have examined one of the 
inamdars, defendant 8, in support of their 
contention, and this witness, Udhav Ballal 
Vaidya (Ex. 160), has fully supported the 
defendants’ claim. He says that he himself 
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is an inamdar owning a one anna and two 
pies share in the inam. According to him 
neither he nor the other inamdars have any 
right to remove the trees, reeds, stones, 
etc., and those who are in occupation of the 
lands enjoy these rights. He has also stated 
that the^ khots, dharekaris and other occu- 
pants, did not ask their permission before 
removing trees and that no dues are spe¬ 
cially received for the trees. One of the 
other witnesses examined on behalf of the 
defendants, Balaji Daji Mukadam (Ex. 161), 
19 a person who is a khot of the adjoining 
village and who has on several occasions 
acted on behalf of the plaintiff himself as a 
panch. He is a kadim inamdar of the vil¬ 
lage. He was therefore evidently in a posi¬ 
tion to know what the rights of the parties 
with regard to trees were, and be has stated 
that on at least 25 occasions he has pur- 
chaaed timber as well as firewood trees of 
different kinds from dharekaris and khots 
in the village, and that the inamdars in- 
eluding the plaintiff himself had seen him 
removing these trees and have never ob¬ 
jected to his doing so. Defendant 13, one of 
the khots who has given evidence in the 
case, has stated that the khots removed 
trees, reeds, etc. and had all the rights 
which the plaintiff has claimed, and that 
they had never taken any permission of the 
inamdars for the exercise of these rights. 
The witness has stated that he has removed 
trees from his land every year for a very 
long period. It appears from the evidence 
of this witness that in the year 1901 a suit 
was filed by some of the khots of the vil¬ 
lage against other khots for partition of 
their khoti lands. In this suit they had 
claimed trees, reeds, stones, etc. along with 
the lands. Defendants 7 to 10, who are 
inamdars, were parties to that suit as 
defendants and filed a written statement 
contending that they were not necessary 
parties to the suit. The learned trial Judge 
has rightly pointed out that this evidence 
shows that in 1901, although the khots 
openly claimed the right to trees in a suit 
filod by thdcn to which the icamdars were 
parties, the inamdars raised no contention 
with regard to the claim, but merely stated 
that they were not necessary parties to 
the suit, evidently because they were not 
interested in the claim which was made. 
Another circumstance, which may be men. 
tinned as affording some evidence in sup. 
port of the defendants’ contention, is that 
the sale deed, Ex. 140, by which the plain, 
tiff purchased the eight annas share in the 


khoti of the village, mentions trees, etc., 
standing on the lands as also sold to the 
plaintiff. 

The evidence which has been led by the 
defendants shows satisfactorily that they 
have been exercising rights of ownership 
over the trees standing on their lands 
openly and continuously for over 30 years 
to the knowledge of the plaintiff and with¬ 
out his permission. The plaintiff on the 
other band has failed completely to show 
that either he or any of the other inamdars 
have at any time exercised the rights over 
trees which he claims. The view taken by 
the learned trial Judge that the suit is 
barred by limitation is, in our opinion, 
correct. The appeal will therefore be allow¬ 
ed and the decree made by the learned 
District Judge varied. Para. 1 of the order 
made by him will run as follows ; It is 
hereby declared that the appellant and 
defendants 3 to 10 as inamdars of Kondye 
are owners of the soil, quarries and mine¬ 
rals in all the lands in the village, whether 
permanently occupied or otherwise, except 
of the five bighas of kadim inam land in 
the possession of defendants 16 to 19 and 
their bhaubands, and that they are the 
owners of the timber and fuel trees stand, 
ing or growing in forests and unoccupied 
lands. The rest of the decree will be deleted. 

Although the appellants have failed as 
regards their contention that the plaintiff 
is not under the terms of his sanad entitled 
to the rights over trees which he claimed, 
they have succeeded in proving that his 
right is barred by limitation, and the rights 
which we have held the plaintiff entitled 
to are rights which the appellants had con¬ 
ceded in the lower Court. In the circum¬ 
stances, we think that a fair order with 
regard to costs will be that the appellants 
should get half of their costs throughout 
from respondent 1, the plaintiff. The cross- 
objections are dismissed with costs. 

d.s./r.K. Appeal allowed, 

A. I. R. 1939 Bombay iiO 

Beaumont C. J. and Kania J. 
Chimanram Motilal and another — 

Plaintiffs — Appellants. 

V. 

Jayantilal Chhaganlal and another — 

Defendants — Bespondents. 

Appeal No. 42 of 1938, Decided on Slst 
March 1939. 

(a) Partnerihip Acl (1932), Si. 4 and 6 — 
Sharing prohtc and contributing to louei are 
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oot enough to constitute partnership— Exis* 
tence of agency is essential element. 

There can bo a partnership in a single transac* 
iion, and sharing profits and contributing to losses 
are indications of a partnership, but by themselves 
they are not enough to constitute a partnership. 
One essential element of partnership is that there 
should be agenoy. One partner can always bind 
another partner in any matter which falls within 
the scope of the partnership business, subject to 
any limitation under S. 20, and if the relationship 
oonstituted between parties in respect of a parti* 
oular matter does not expressly or by necessary 
implication involve the right of one party to 
pledge the other as an agent, then there is no 
partnership. [P 411 C 2; P 412 C 1] 

(b) Partnership—Partnership is mixed ques* 
tion of law and fact. 

The question whether there is a partnership is ^ 
mixed question of law and fact. [P 413 C IJ 

Sir Chimaolal Betalwad and M. C. Chagla 

— for Appellants. 
N. P. Engineer and Y. K. Chhatrapati, 
M. C. Setalwad, Advocate-General and 
F. G. R. Khairaz — foi‘ Respondents 
1 and 2 respectively. 

Beaumont C. J. — This is an appeal by 
the plaintiffs against a judgment of Som. 
iee J. There are two plaintiffs, bothoi which 
are firms, which have been registered under 
the Partnership Act, 1932. They financed 
defendants 1 and 2 in relation to the pur* 
chase of large quantities of corrugated iron 
sheets, and they sue for a sum of over nine 
lakhs of rupees alleged to be due from de. 
fendants 1 and 2 in respect of these trans. 
actions. Various defences were set up on 
the merits, all of which failed, but by an 
amendment the defendants alleged that in 
respect of these transactions for financing 
them the two plaintiff firms became part¬ 
ners ad hoc, and that that partnership was 
not registered under the Partnership Act, 
and, therefore, the plaintiff's suit did not 
lie under 3. 69 (2) of the Act. That defence 
prevailed with the learned Judge, who 
accordingly dismissed the plaintiff's suit. 
The question, which we have to determine 
on this appeal, is whether the two plaintiff 
firms were partners in relation to their 
financial arrangements with defendants 1 
and 2 or whether they were mere co-lenders. 

The agreement between the plaintiffs and 
the defendants with regard to the finance 
is Ex. Q and there was also a later agree¬ 
ment in much the same terms providing 
for further finance, which is Ex. B. In 
Ex. Q the two plaintiff firms are described 
as pledgees, which expression was to include, 
Qcless repugnant to the context, the part¬ 
ners for the time being in the two plaintiff 
firms, and the agreement provides that the 


pledgees will lend to the pledgors, that is 
the defendants, the sums therein mentioned 
against a pledge of corrugated iron sheets, 
and there were the usual provisions for 
securing due cover, and, if there was default 
by the pledgors, the pledgees were entitled 
in their discretion to sell the pledged goods. 
Ex. Q is dated 2nd June 1937, and on the 
same date the two plaintiff firms entered 
into an arrangement, which is Ex. A-5, 
specifying the terms on which as between 
themselves the finance to the defendants 
was to be provided, and that document is 
obviously of great importance in deter¬ 
mining whether the relationship between 
the plaintiffs was that of partners. The 
agreement is in the form of a letter written 
by plaintiffs 2 to plaintiffs 1, and it says 
that with reference to the agreement for 
pledge made in favour of yourselves and 
ourselves by the defendants, it has been 
agreed that in respect of the transactions 
or adventures mentioned in the agreement 
for pledge our shares are equal, and we are 
to share equally in the receipts from the 
defendants, the receipts being substantially 
interest on moneys advanced and commis¬ 
sion which was to be paid under Ex. Q. 
Then it is provided that if there are any 
losses, the same will be shared equally. The 
losses would of course arise from failure of 
the debtors to pay the amounts due. So 
that what it really comes to is this, that 
the two plaintiffs were to share equally in 
the interest and commission, and were to 
bear equally the losses, and it seems to me 
that that agreement is entirely consistent 
with the two plaintiff firms being mere 
joint lenders. 

The question whether a transaction 
amounts to a partnership or not is often a 
diflBcult one. Under S. 4, Partnership Act, 
'partnership' is defined as the relation be¬ 
tween persons who have agreed to share the 
profits of a business carried on by all or any 
of them acting for all. I think the words 
"acting for all” were inserted to emphasize 
that partners are agents, and not merely 
principals. Then S. 6 provides that in deter¬ 
mining whether a group of persons is or is 
not a firm, or whether a person is or is not 
a partner in a firm, regard shall be had to 
the real relation between the parties, as 
shown by all relevant facts taken together. 
It is quite clear that you may have a part¬ 
nership in a single transaction, and it is 
also clear that sharing profits and contri¬ 
buting to losses are indications of a part¬ 
nership, but by themselves they are not 
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enough to constitute a partnership. One 
essential element of partnership, as is 
shown m the definition, is that there should 
be agency. One partner can always bind 
another partner in any matter which falls 
within the scope of the partnership busi. 
ness, subject to any limitation under S. 20 
of the Act, and if the relationship con 9 ti> 
ituted between parties in respect of a parti¬ 
cular matter does not expressly or by 
necessary implication involve the right of 
one party to pledge the other as an agent, 
then there is no partnership. To my mind 
the defendants have failed here to prove 
that the two plaintiff firms were in any 
respect agents one for the other. All the 
expressions in Ex. Q and Ex. R confer 
rights or impose obligations on the pledgees. 
There is nothing to show that one pledgee 
could act on behalf of the other. For 
example, I see no reason to suppose that 
one of these two pledgees conld have sold 

the pledged goods without consulting the 
other pledgee. 

The oral evidence carries the matter no 
further. A partner in the second plaintiff 
firm, Eamkumar Morarka, gave evidence, 
and said that he generally managed the 
matter on behalf of the two plaintiff firms, 
but there is nothing to show that he 
claimed a right, or ever exercised a right, 
of acting without consulting his co-lenders. 
Part of the moneys advanced was borrow¬ 
ed by the lenders from a bank, and an ac- 
count was opened with the bank in their 
joint names, but the evidence is that 
cheques drawn on that account had to be 
signed by one partner in both plaintiff 
firms. There is as far as I can see nothing 
either in the oral evidence or in the written 

one of these plain, 
tiff firms had any authority to act for the 
other, and that being so. I think that one 
ot^ the essential elemeots necessary to coo« 
stitute a partnership is absent, and that 
these parties were nothing but co. lenders. 

It is obvious that in the ordinary popu¬ 
lar acceptation of the term, the plaintiffs 
were not partners, and that no useful pur¬ 
pose would be served by their registering 
^is alleged special partnership under the 
Partnership Act, because all the requisite 
particulars had already been registered by 
the two plaintiff firms, and some of the 
particulars required to be registered, for 
instance, the name of the firm and the 
place of business of the firm, could not be 
registered, because the alleged partnership 
had no firm name and no place of business. 


But, in spite of such considerations, the 
plaintiffs might well have constituted 
themselves partners in law, and I think, 
this case illustrates a danger which finan¬ 
ciers run. It must be very common, in a 
commercial city like Bombay, for two or 
more banks or two or more financial houses 
to undertake jointly to finance some under¬ 
taking, which requires more extensive help 
than one lender is prepared to give, and it 
is very unlikely that people, acting together 
to finance an undertaking, consider that 
they are becoming partners, and therefore 
liable to register themselves for the special 
purpose of that transaction under tbs 
Partnership Act. But it may very well 
be, if they are not careful in the expression 
of the contract between them, or in their 
actions in relation to the transaction, that 
they have in fact constitnted themselves 
partners as matter of law, and' they may 
find that, when they sne to enforce their 
rights, they are met with the objection 
that their special partnership has not been 
registered, and that their suit does not lie. 
It may well happen also that by the time 
the defect in their title is brought to their 
notice, limitation has run against them. 
This seems to me a danger which S. 69, 
Partnership Act, may place in the way of 
perfectly honest and bona fide lenders. 
However, in this case, in my opinion, it is 
clear on the evidence that these two plain, 
tiffs were not partners, but were no more 
than joint lenders. We therefore allow th& 
appeal with costs throughout, declare the 
plaintiffs entitled to recover the amount 
due from defendants 1 and 2, and refer the 
matter to the Commissioner to ascertain 
the amonnt. 

Kania J, — The two plaintiff firms filed 
this suit against the two defendants (who 
are now respondents) and some others to 
recover the amonnt lent by the plaintiffs 
under two agreements dated 2nd June 1937 
and 7th June 1937. It is not disputed that 
each of the plaintiff firms, who are carry¬ 
ing On business as dealers in cotton, linseed 
and shares and also as moneylenders, has 
been duly registered under the Partnership 
Act, It is not suggested that there was any 
general partnership between them. The two 
agreements under which money was agreed 
to be lent by the plaintiffs to the defen¬ 
dants were in the nature of a pledge in 
respect of bundles of corrugated iron sheets 
which the defendants had agreed to pur¬ 
chase bnt were nnable to pay for. The evi¬ 
dence shows that the defendants approached 
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plaintiffs 2 first and persuaded them to 
advance money to fulfil their outstanding 
<)ontraot9. Plaintiffs 2 then negotiated with 
plaintiffs 1, and they agreed to give to¬ 
gether the necessary loan. As there was a 
fall in the market on 24th June 1937, a 
letter was written on behalf of both the 
plaintiffs, and stated to be under instruo- 
tions of both of them, and sent by their 
attorneys to the defendants calling upon 
them to provide the necessary margin and 
in default threatening to take steps as pro- 
vided under the agreements. The defendants 
failed to comply with the requisitions, and 
the suit is filed to recover the amount due. 

In the written statements originally filed 
various contentions were raised. When the 
matter reached hearing an amendment was 
applied for, and the sole contention raised 
in this appeal was included in the written 
statement. The contention was that in this 
transaction the two plaintiffs formed a 
partnership within the Partnership Act and 
not having been registered the suit must 
fall. The question whether there is a part¬ 
nership is a mixed question of law and fact. 
According to S. 4, Partnership Act, a part- 
nership is defined as the relation between 
persons who have agreed to share the pro¬ 
fits of a business carried on by all or any of 
them acting for all. It is farther provided 
by S. 6 that to determine whether a group of 
persons is or is not a firm regard shall be 
had to the real relations between the par¬ 
ties as shown by all relevant facts taken 
together. In the present case, the learned 
Judge came to the conclusion that, taking 
into consideration all the facts, there exis¬ 
ted a partnership between the two plaintiffs 
within the meaning of the Partnership Act. 

I concede that the case is not free from 
doubt, but, having heard all the arguments, 
I am unable to agree with the conclusion 
reached by the learned Judge. In the first 
place, the effect of the documents which 
came into existence between the parties 
and between the plaintiffs themselves has 
to be looked at. The two documents made 
between the two plaintiffs on the one side and 
the defendants on the other have described 
the two plaintiffs as joint pledgees. Through¬ 
out the documents there appears to be no 
suggestion to support the contention that 
one of the plaintiffs alone would be entitled 
to act in the name of both, or on behalf 
of both, to enforce the rights of the joint 
pledgees against the borrowers. Although 
two documents have been executed, the 
offeot of the second document of 7th June 


1937 is merely to increase the amount of 
the loan in proportion to the further bundles 
which might be pledged to the plaintiffs. 
Apart from that, there is no other trans- 
action between the plaintiffs on the one hand 
and the defendants on the other. 

On behalf of'the defendants, it was urged 
that the plaintiffs subsequently purchased 
corrugated iron sheets on their own account, 
and the entries in respect of those pur¬ 
chases have been made in the same books 
in which there are entries in respect of the 
dealings between the plaintiffs and the 
defendants. The evidence of Mr. Bamkumar 
clearly shows that he made the purchases 
on 10th June after all the loans which 
were to be given by the plaintiffs to the 
defendants were completely advanced. He 
alone wont into the market and purchased 
certain bundles. It is obvious that this has 
nothing to do with the transaction of lend¬ 
ing money which was covered by the two 
agreements between the plaintiffs and the 
defendants. After making the purchases 
he informed his co.plaintiffs, and they 
agreed to share the profits and losses in ac¬ 
cordance with the agreement, Ex. A-5. 
Again the arrangement was that in respect 
of these purchases the profits and losses 
only were to be divided, but it is not stated 
that all rights and obligations between the 
parties were to be in accordance with 
Ex. A.6. If this transaction of purchase 
had been made after two or six months, 
I do not think anyone would have ventured 
to urge that because the plaintiffs may 
have been partners in that joint purchase 
they should be considered partners in the 
transaction in suit. The mere fact that 
there was proximity between the two 
transactions, without establishing that they 
had any other connexion whatsoever, does 
not help the defendants to establish that 
the relation between the two plaintiffs in 
respect of the loans given by them to the 
defendants was that of partners. 

It was next urged that the plaintiffs 
went to the bank and borrowed money 
together. They lent money to the defend¬ 
ants together, and therefore there was a 
business of money lending. The profits and 
losses were to be divided half and half and 
there was thus a partnership. In this con¬ 
nexion, it should be borne in mind that the 
initial arrangement between the parties was 
that the two plaintiffs were to advance their 
own money. Under the Agreement between 
them it is further provided that if money 
was required to be borrowed from outsiders, 
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both of them should jointly do so. The 
evidence does not show that the whole 
amount in fact advanced by the plaintiffs 
to the defendants was borrowed by them 
from the bank, or that the agreement was 
arrived at on the footing that the whole 
amount was to be borrowed from the bank 
in the first instance. The fact that loans 
were taken by them from the bank and 
entered in the ledger is in accordance with 
the arrangement between the parties, viz. 
that if more money was required they 
should borrow jointly from financiers. It 
18 Significant^ that in the agreement the 
term profits is not used anywhere. 

It was next urged that separate books of 
account were kept. That is not at all sur¬ 
prising because the two plaintiffs had no 
other common bond at all. The only agree¬ 
ment between them was to give joint ad¬ 
vances to the defendants and in respect of 
that it was essential that they should open 
books of account. If the fact of these pur¬ 
chases 18 not relevant to determine whe- 
ther there was a partnership between the 
plaintiffs in respect of the transaction in 
suit, the fact that entries in respect of the 
purchases were made in the same book 
could not carry the case any further. 
Strong reliance was placed on behalf of 
the defendants on the following statement 
made in the evidence of Bamkumar : 

The dealings with defendants 1 and 2 were a 
joint yenture of the first plaintiff firmand my firm 
for earning interest and as I alone was attending to 
that business 1 kept separate books of account in 
respect of it. 

This statement was strongly relied upon 
to establish the essential test, viz. one of 
them was the agent of the other. If a 
partnership is established under S, 18, 
Partnership Act, a partner is the agent of 
the firm for the purposes of the business 
of the firm. In my opinion that statement 
does not carry the case sufficiently far for 
the defendants. Attending to the business 
may mean merely keeping the keys of the 
godown, keeping a watchman, or arranging 
to give delivery or receiving bundles of 
corrugated iron sheets. These are not the 
acts which necessarily constitute one the 
agent of the other. To prove that one of 
them was the agent of the other it should be 
shown that something was done on behalf 
of both, without consulting the other, and 
which was accepted or found binding on 
both. In the present case no such incident 
or incidents have been referred to. As I 
have pointed ont in the notice of demand 
it is expressly stated to be sent under the 


joint instructions of the two plaintiffs and 
in the names of the two plaintiffs. The open¬ 
ing of the account with the Bank of India 
Ltd. is also shown to be by the two plain¬ 
tiffs, and a representative of each of them 
had to sign the cheques. No individual act 
is pointed out to lead to the inference that 
one of them was the agent of the other in 
the matter of the transactions between the 
parties. In the absence of that test’being 
fulfilled, the agreement between the two 
financing firms appears to be one to lend 
money and recover a stated rate of interest 
and commission varying according to the 
number of bundles of corrugated iron sheets 
pledged with them, coupled with the 
chance of losing some money in the event 
of the market going down. In my opinion, 
a correct reading of Ex. A.5 does not lead 
to any other conclusion. 

I therefore agree that the appeal must bo 
allowed with costs throughout, and a decree 
passed in favour of the plaintiffs in accor¬ 
dance with the terms mentioned by the 
learned Chief Justice. 

d.s./r.k. Appeal allowed, 
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Beaumont C. J. and N. j. Wadia J. 

Tarabai Shriniwas Naik Guttal and 
others — Defendants — Appellants. 

V. 

Murtacharya Ananiacharya—Plaintiff 

— Eespondent. 
Second Appeal No. 492 of 1936, Decided 
on 10th February 1939, from decision of 
Asst. Judge, Dharwar, in Appeal No. 90 of 
1935. 

Bombay Hereditary Office* (Amendment) 
Act (5 of 1886), S. 2—Person merely acquiring 
watan property without acquiring office i* not 
watandar—Sec. 2 doei not apply. 

Wataodar means a person having a hereditary 
interest in a watan, i. e. the hereditary ofiBce and 
the property attached thereto, and Includes so far 
as watan property is concerned a person holding 
watan property acquired in the manner set out la 
the definition. Bnt a person who merely acquires 
watan property without acquiring the office is not 
a watandar, and to such a person and his family 
the special law of inheritanceenacted by the Watan 
Amending Act of 1886 has no application : A IR 
1926 Bom 259; AIR 1928 Bom 33S; AIR 193$ 

Bom 281 and AIR 1930 Bom 254, Dialing. 

[P 416 0 2) 

G. P. Murdeshwar and U. S. Hattiangadi 

— for Appellants, 

H. B. Gumaste — for Bespondent. 

Beaamont G. J.— This is a second appeal 
from a judgment of the Assistant Judge of 
Dharwar. The plaintiff sued for a deoUra. 
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tion that he was the preferential heir to 
the suit property under the provisions of 
the Bombay Act, 6 of 1886, which is an Act 
Blending the Bombay Watan Act 3 of 
1874, The trial Judge dismissed the plain- 
; tiff’s suit, but in appeal the learned Assis. 
tant Judge passed a decree in favour of the 
plaintiff. In the year 1927, the bolder of the 
property was one Wasudevaoharya, who 
died in that year, leaving the three defen¬ 
dants as his daughters, and the plaintiff* as 
the son of a deceased divided brother. There 
I is no question that under Hindu law the 
daughters would succeed as heirs. But S. 2 
of Act 5 of 1886 provides that every female 
member of a* watan family other than the 
widow, mother or paternal grandmother of 
the last male owner, and every person 
claiming through a female, shall be post¬ 
poned in the order of succession to any 
watan, or part thereof, or interest therein, 
devolving by inheritance after the date of 
the Act, to every male member of the 
family qualified to inherit such watan. The 
plaintiff claims under that Act to be heir 
to Wasudevaoharya in preference to his 
daughters. 

The material facts, which are not in dis- 
pute, and which in any case bind us in 
second appeal, are these. The suit property 
was undoubtedly originally watan property, 
that is to say it was given for services, as 
to part of it to a desai and as to the other 
part to a deshpande. But before 1818, 
when the British Government acquired 
authority in the locality of the watan pro¬ 
perty, this property had been alienated by 
the desais and the deshpandes to the ances¬ 
tors of Wasudevaoharya, and it is not 
disputed that before 1829, when the Begu- 
lations of 1827 came into operation, it was 
lawful to alienate watan property apart 
from the ofi&ce. The alienees however of the 
desais and deshpandes never acquired the 
heredita^ office to which these lands were 
attached; they acquired the watan lands 
without acquiring the office. In 1863, the 
services connected with this office were 
commuted by the Gordon Settlement. It is 
admitted that if Wasudevaoharya was a 
watandar, then the plaintiff and the defen¬ 
dants are members of a watan family, an 
y expression which is not defined in the Act 
5 of 1886 or in the principal Act of 1874, 
and 1 think that the real question which 
arises is whether a person in the position 
ef WasDdevacharya who acquires watan 
lands without acquiring the office and with- 
out being under any obligation to perform 


the services attached to the office is a 
watandar within the meaning of the Watan 
Act of 1874. That Act provides that the 
watan property, if any, and the hereditary 
office and the rights and privileges attached 
to them together constitute the watan ; and 
" watan property” is defined as meaning 
the moveable or immovable property held, 
acquired or assigned for providing remu- 
neration for the performance of the duty 
appertaining to an hereditary office. Then 
we come to the definition of watandar', 
and the Act provides that watandar’ 
means a person having an hereditary in¬ 
terest in a watan, and as I have said the 
watan includes both the hereditary office 
and the watan property if any. Then the 
definition of ' watandar’ continues in these 
terms : 

It includes a person holding watan property 
acquired by him before the introduction of the 
British Government into the locality of the watan, 
or legally acquired subsequent to euch introduc¬ 
tion, and a person holding such property from him 
by inheritance. 

It is argued for the plaintiff that, inas- 
much as his ancestor acquired the watan 
property before the introduction of the 
British Government into the locality, he 
falls within the definition of a "watandar,” 
and accordingly he and the plaintiff are 
members of a watan family, as that expres¬ 
sion is used in the Act of 1886. But, in my 
opinion, the plaintiff’s argument is unsound. 
The primary definition of a watandar is 
that he is a person having an hereditary 
interest in a watan, that is the office and 
the property if any. The subsequent words 
which I have read are merely explanatory 
of the primary definition, and do not cur¬ 
tail it. In my opinion, the definition amounts 
to this, that watandar means a person 
having a hereditary interest in a watan, i. e. 
the hereditary office and the property at- 
tached thereto, and includes so far as watan 
property is concerned a person holding 
watan property acquired in the manner set 
out in the definition. But, in my opinion, 
a person who merely acquires watan pro. 
perty without acquiring the office is not a 
watandar, and to such a person and his 
family the special law of inheritance enacted 
by the Watan Amending Act of 1886 has 
DO application. It is indeed difficult to se» 
why the special rule of inheritance should' 
be introduced in respect of property which 
is not connected with the holding of an office 
or performance of any service, although it 
may still retain its character of watan pro¬ 
perty. In my judgment therefore the trial 
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Court was right in dismigsiug the plaintiff’s 


suit and the lower Appellate Court was 
wrong. W e have been referred to a good 
many cases, but none of them, in my judg¬ 
ment, covers the point we have to decide. 

In my view it is not necessary for us to 
consider the further question on which the 
lower Courts differed as to whether the 
plaintiff's claim was barred by limitation, 
ine trial Court considered that it was, and 
the lower Appellate Court considered that 
It was not. I express no opinion on that 
question. The appeal will be allowed, the 
decree of the lo wer Appellate Court set aside 
and the plaintiff's suit dismissed with costs 
throughout. 

N. J, Wadia J, — The suit relates to 
three lands, Survey No. 87, pot hissa Nos. 1 
and 3, Survey No. 41, and Survey No. 32, 
which admittedly formed part of the desai 
and deshpande watans of Kallapur. Some 
time prior to 1818 the three lands were 
granted by the original watandars. the 
desais and deshpandes. to some ancestor of 
the plaintiff and the defendants. The lands 
continue to be shown as part of the desai 
and deshpande watans of Kallapur. Bhima- 
charya, the father of the plaintiff, and 
Wasudevaoharya, the father of the defen¬ 
dants, had separated some time before 
Wasudevacharya’s death in 1927. On the 
latter s death, the three defendants as his 
daughters succeeded to the property, and the 
plaintiff brought the suit for a declaration 
that he wag the preferential heir to the 
lands under the provisions of S. 2 of Bom. 
bay Act 5 of 1886 by which every female 
member of a watan family, other than the 
widow, mother or paternal grandmother of 
the last male owner, and every person 
claiming through a female, is to be post¬ 
poned in the order of succession to a watan, 
or part thereof, or interest therein devolv¬ 
ing by succession after the date of the Acti 
to every male member of the family quali¬ 
fied to inherit such watan. No evidence has 
been led by the plaintiff to show that 
Wasudevaoharya or any ancestor of the 
plaintiff was ever entered in the watan 
register as a member of the watan family 
of the desais and deshpande of Kallapur, 
and it has been conceded before us that 
the plaintiff and the defendants have never 
been entered in the watan register as 
watandars of the desai and deshpande 
watans. The only ground on which the 
plaintiff claims that his family and that of 
the defendants is governed by the provi. 
sions of Act 5 of 1886 is, that the family 


A. 1. B. 

holds some property which is admittedly 
part of the pargane-watan property of the 
desai and deshpande watans. The question 
in the appeal therefore is, whether the 
family of the plaintiff and the defendants 
can be considered a watandar family for 
the purposes of the Act of 1886. 

Watandar” is defined in S. 4, Bombay 
Hereditary Offices Act, 1874, as meaning a 
person having an hereditary interest in a 
watan, and the Section explains that the 
watan property if any and the hereditary 
office and the rights and privileges attached 
to them together constitute the watan*. 
Bead along with this explanation "watan¬ 
dar must mean a person having an heredi- 
tary interest in the watan property if any 
and the hereditary office and the rights 
and privileges attached to them, and it is 
clear that so far as the hereditary offices 
m this case are concerned, namely the 
offices of desai and deshpande, the family 
of the plaintiff and the defendants has no 
hereditary interest. The definition of a 
watandar given in the Act says further 
that watandar includes a person holding 
watan property acquired by him before 

the mtroduotion of the British Government 

into the locality of the watan, or legally 
acquired subsequent to such introduction 
and a person holding such property from’ 
him by inheritance. It seems to me that 
the word "person" must be taken- to mean 
such person, that is a person having an 
hereditary interest in the watan property 
and in the hereditary office. It cannot 
mean that any alienee of watan lands 
whose alienation took place before the in. 
troduction of the British Government into 
the locality but who has no share whatever 
in the hereditary office could be treated as 
a watandar for the purposes of the Act. 
Watandar family, therefore, in S. 2 of the 
Act of 1886 must be taken to mean the 
family of a person who has an hereditary 
interest in the property of a watan and in 
the hereditary office and the rights and pri- 
vileges attached to that office. It is clear 
therefore that the family of the plaintiff 
and the defendants cannot, merely because 
they happen to hold part of the watan 
property of the desais and deshpandes of 
Kallapur, claim the benefit of the special 
rule of succession which is laid down in 
the Act of 1886. The object of that provi¬ 
sion was to keep the property of a watan 
family liable to render service to Govern, 
meat as far as possible in the hands of 
males who would be in a better position to 
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TODder service. There would be no objeofi 
in applying the rule of succession laid down 
in that Act, which is a deviation from the 
ordinary Hindu law of succession, to per. 
oonB who had no interest in the hereditary 
office for safeguarding the duties of which 
the Act was intended. 

No case has been cited to us in which it 
bas been held that the definition of "watan. 
^ar” given in S. 4 of the Act of 1874 would 
inolnde a person who happens to hold 
watan property by alienation or gift but 
who has no interest in the hereditary 
office. Mr. Gumaste for the respondent has 
referred to several cases which he contends 
support his case. But all of them are, in 
my opinion, distinguishable. 28 Bom L K 
^99^ was a case of lands held by certain 
persons as mutaliks or deputies of the desh. 
pandes. In such a case clearly the mutaliks 
or depnties would be interested not merely 
in the watan property which they held but 
also in the hereditary office for the per. 
formance of which they were appointed as 
‘deputies. In 30 Bom L B 867^ the question 
was one of succession to watan property 
which had been held by one Bakhma who 
had succeeded to it as the mother of the 
last mala holder. It had been contended 
lihat Bakhma’s possession was adverse with 
regard to the plaintiffs who had claimed 
lihe estate as reversioners of Bakhma’s son 
Hari. But it is clear that Bakhma was in 
that case holding the property as a member 
of the watan family and as representative 
watandar. There was therefore no question 
of the watan property having passed into 
possession of a stranger to the watan family 
who had no interest in the hereditary office. 
The case in 35 Bom L B 418^ is also clearly 
■distinguishable. The question in that case 
was of succession to a woman who had in. 
herited the watan property from her father 
•prior to the passing of the Act of 1886. 
Here again although it was held that San- 
kawa who had inherited the property of her 
father had passed by marriage into the 
family of her husband, it was clear that 
Sankawa had been a member of the origi- 
iial watan family and she inherited the 
watan property and the right of service 
her father, and her heirs there. 

1, Bodhrao v. Shrinivas, (1926) 13 A I R Bom 
969=94 I 0 649=60 Bom 128=28 Bom L R 
899. 

2. Anna v. Gojra, (1928) 16 A I R Bom 333=114 
10 390=30 Bom L R 867. 

Fakirgowda v. Dyamawa,(1938)20 AIR Bom 
287=146 I 0 262=67 Bom 488=85 Bom L R 
418. 

1980 B/68 & 64 


fore were clearly members of a watan 
family for the purpose of the Act of 1886. 
In 32 Bom L R 155^ the question was of 
succession to one Huchava who had sue- 
ceeded to the watan on the death of her 
mother. There was no question that she 
was a member of the watan family and en- 
titled to the hereditary office. In fact she 
was entitled as the representative watandar 
of the 8 annas share and the service rights. 
Clearly therefore her heirs, whoever they 
were, were members of a watan family for 
the purpose of Act 5 of 1886. None of these 
cases therefore can be regarded as in any 
way supporting the claim made by the res¬ 
pondent plaintiff. 

In 15 Bom 13,^ a question somewhat 
similar to the question arising in this ap. 
peal came before the Court. The plaintiffs, 
who were the heirs of one Rudro, brought 
the suit to recover certain lands which had 
been sold to the defendants in execution of 
a decree against Budro. They contended 
that the lands in suit, namely the village of 
Amangi, were watan property in their 
hands. It was found that the lands bad ori. 
ginally formed part of the desgat watan of 
the desais of Wantmuri and the family of 
the plaintiffs were the mutalik desais of the 
watan. A dispute had been going on be¬ 
tween the Wantmuri desais and the muta¬ 
liks with regard to the village which the 
desais had throughout regarded as still part 
of their desgat watan. Part of the village 
lands, namely the Chahurat lands, had been 
entered as watan in the name of the muta. 
lik desais, and the rest had been entered as 
sarva inam other than watan. It was held 
that the mutalik desais could be treated as 
iudependent watandars only in respect of 
the chahurat lands, but that they could 
not be regarded as watandars with regard 
to the rest of the village. The whole village 
had formed part of the Wantmuri desgat 
and had come into the possessiou of the 
mutalik desais from the Wantmuri desais. 
The fact that it was nevertheless held that 
with regard to the portion of the village, 
other than the Chahurat lands, the muta. 
lik desais were not watandars clearly goes 
against the respondent’s contention that 
alienees or donees of watan lands prior to 
the introduction of the British Government 
into the locality of the watan could be re. 

4. Hanmaot v. Secretary of State, (1930) 17 AIR 
Bom 254=129 I C 391=54 Bom 126=82 Bom 
L R 165. 

6. Appaji Eapuji v. Keehav Shamrav, (1891) 16 
Bom 13. 
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garded as watandars, and therefore as mem¬ 
bers of the ^atan family, even though they 
had no right to the hereditary office to 
^hich the watan is attached. I agree there¬ 
fore that the family of the plaintifif and the 
defendants cannot be regarded as a watan 
family for the purposes of Act 5 of 1886, 
and that the appeal must be allowed and 
the suit dismissed. 

d.s./R.K. Appeal allowed. 
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Lokur J. 

Keshavlal Tribhuvandas — Defendant 

— Appellant. 

V. 

Bai Dahi — Plaintiff — Respondent. 
First Appeal No. 377 of 1937, Decided 
on 30th January 1939, against decision of 
Joint First Class Sub-Judge, Ahmedabad, 
in Darkhast No. 83 of 1937. 

Civil P. C. (1908). O- 33, R. 8— Application 
to fue in forma pauperis granted—Date of filing 
application should be regarded as date of hling 
suit. 

As sooD as the application to sne In forma pau¬ 
peris is granted, the application itself is to be 
deemed as the plaint in the suit, and therefore itis 
the date of the filing of the application that shonld 
be regarded as the date of the filing of the suit and 
not the date on which it is granted and registered: 
A 1 B 1929 Pal 637 and A I B 1926 Mad 159, 
Eef. [P 418 0 2 ; P 419 0 1] 

I. I. Ohundrigar — for Appellant. 

B. G. Thakor — for Respondent. 

Judgment.—This is an appeal against 
an order passed by the Joint First Class 
Subordinate Judge at Ahmedabad in exe- 
ention proceedings. The decree sought to be 
executed was obtained by a stepmother 
against her stepson for maintenance, and 
it provided as follows: 

Defendant to pay Rs. 600 to the plaintiff per 
year for the plaintiff’s maintenance from the date 
of suit. The said amount will be payable in two 
sums as follows : Rs. 800 on let May of each year: 
Rs. 300 on Ist November of each year. 

The amount of future maintenance due up to 1st 
November 1936 will be paid up immediately. 

In the darkhast the plaintifif decree, 
holder claimed maintenance from the date 
on which she had made an application to 
file her suit in forma pauperis. That 
application was filed on 30th March 1935, 
and was granted on 31st October 1936. 
The judgment-debtor contended that the 
suit was really instituted on the date on 
which the application was granted and the 
plaint was ordered to be registered. He 
therefore contested the decree-holder’s 
claim for the amount of maintenance for 
the period between the date of the filing of 


the application for permission to sue as a 
pauper and the date on which the applica¬ 
tion was actually granted. The learned 
Subordinate Judge held that the suit should 
be deemed to have been instituted on the 
day on which the application for permis¬ 
sion to sue in forma pauperis was made; 
and that is the only question in issue in this 
appeal. S. 26, Civil P. C., 1908, provides 
that "every suit shall be instituted by the 
presentation of a plaint;” and O. 4, E. 1, 
says that "every suit shall be instituted by 
presenting a plaint to the Court or such 
officer as it appoints in this behalf." R. 9 
of that order says that: 

the Court shall cause the particulars of every suit 
to be entered in a book to be kept for the purpose- 
and called the register of Civil Suits. 

Order 33, Rule 8, provides: 

Where the application (for permission to sue in- 
pauperism) is granted, it shall be numbered and 
registered, and shall be deemed the plaint in the 
suit, and the suit shall proceed in all other respects 
as a suit instituted in the ordinary manner. 

These Sections and Rules are to be inter, 
preted in order to determine when the suit 
should be regarded as having been filed. The 
decree expressly grants maintenance "from 
the date of suit.” It is pointed ont that the 
suit can be registered only after the appli- 
cation for permission to. sue in pauperism ie 
granted under 0. 33, R. 8, Civil P. 0., and 
therefore it must be deemed to have been 
instituted on that day. Till then no suit 
was in existence as can be seen from the 
fact that no order for attachment before 
judgment could be passed, as held in 26 
C L J 169.^ The learned advocate for the 
appellant also relies on the rulings in 7 Bom 
373* and 10 Bom 207.* But these oases 
merely lay down that an application to 
sue in forma pauperis is deemed the plaint 
in the suit after the Court has granted 
permission under S. 410 (now O. 33, R. 8). 
That position is not disputed. But what 
0. 33, R. 8 says is that as soon as the 
application is granted, the application itself 
is to be deemed as the plaint in the suit 
and therefore it is the date of the filing of 
the application that should be regarded as 
the date of the filing of the suit. Bven in 
the case of ordinary suits when the plaint 
is presented under O. 4, B. 1, it is not often' 
immediately registered. Several questions 

1. Puma Chandra v. Tara Prosad, (1917) 4 A I R 

Oal 852=3810600=25 CL J 159=21 0 WN 
870. 

2. Janardan Vithal v. Anant Mahadev, (1863) 7 

Bom 373, 

8. Dwarkanath Naryan v. Madhavrav Visvanath,. 
(1866) 10 Bom 207. 
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may arise which require to be decided 
before the suit is registered under 0. 4, 
B. 2. Thus, for instance, court-fee stamp 
may be regarded as insufficient and it may 
have to be determined whether the plaint 
is properly stamped. After that question is 
considered and decided, either the plaintiff 
would be called upon to pay the deficit 
court, fees, or if the court, fee paid is found 
sufficient, the suit may be ordered to be 
registered. But even if the suit be actually 
registered long after the plaint was filed, 
still the suit is to be deemed as instituted 
on the date on which the plaint was filed 
and not on the date on which the suit was 
registered. 

Even in the case of an application for 
permission to sue as a pauper, if that appli. 
cation is rejected, it is not to be deemed as 
a rejection of the plaint: 62 Cal 711.* It is 
open to the Court to grant permission to 
|the applicant under S. 149, Civil P. C., to 
jpay the deficit oourt-fees, and the suit may 
ibe ordered to be registered when such 
court.fees are paid. In that case the origi. 
|nal application itself will be treated as the 
jplaint and the suit as having been instituted 
[on the date on which the application was 
presented: 9 Pat 439.® The explanation to 

5. 3, Limitation Act, makes it clear that in 
the case of a pauper the suit is to be deemed 
to be instituted on the date on which the 
application for permission to sue as a pauper 
is filed. The question as to the date on 
which the plaint is to be deemed to have 
been filed when the application to sue in. 
forma pauperis is'rejeoted arose directly in 
49 M L J 538.° In that case the scale of 
court.fees was increased between the date 
on which the application for leave to sue 
in forma pauperis was filed and the date 
on which it was rejected, and time was 
granted for the payment of the requisite 
oourt.fees, and it was held that the plaint 
should be deemed to have been filed when 
the application for leave to sue as a pauper 
was filed and that the court.fees should be 
levied on the scale then existing. I there, 
fore hold that in this case also, the suit 
should be deemed to have been instituted 
on 30th March 1935, when the application 
for leave to sue as a pauper was presented, 

i. Jagadeshwaree Debee v. Tinkarhi Bibl, (1936) 

23 A I R Cal 28=160 I C 606=62 Cal 711. 

6, Bank of Bihar Ltd, v. Bamchandraji Maharaj, 

(1929) 16 A I R Pat 687=118 I 0 329=9 Pat 

439=11 P L T 56. 

6. Raman Mada v. Malll, (1926) 13 A I R Mad 

169=91 I 0 802=49 M L J 638. 


afird that the order of the lower Court is 
correct. The appeal is dismissed with costs. 

D.S./r,K. Appeal dismissed. 
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Lokur J. 

Krishna Vitnak Makar and another\ 
Plaintiffs 1 and 2, and another^ 
Defendant 5 — Appellants. 

V. 

Shankar Krishna Gandhi and others, 
Defendants 1 to 4 —Respondents. 

Second Appeal No. 386 of 1936, Decided 
on 28bh February 1939, from decision of 
Dist. Judge, Ratnagiri, in Appeal No. 150 
of 1934. 

Dekkhan AgricuIturisU’ Relief Act (17 of 
1879), S. 15-D—Suit for account U not main, 
tainable if it requires setting aside sale of 
equity of redemption. 

A suit for account of amortgage which requires 
the setting aside of the sale of equity of redemption 
is not maintainable under 8. 15-D: 9 1 C S9'd 
(PC): AIR 1916 Bom 199; A2Rl92i Bom 417 ; 
AIR 1925 Bom 514 and AIR 1928 Bom 425, 
Rel. on; AIR 1933 Bom 306 and AIR 1934 
Bom 32, Disting. [P 420 C 1, 2; P 421 C 1] 

B. R. Ambedkar and B. G. Modak — 

for Appellants. 

M. G: Chitale — for Respondents. 

Judgment.—The only question arising 
in this appeal is whether the plaintiffs’ 
salt for an acconnt of a mortgage under 
Sea 15.D, Dekkhan Agriculturists' Belief 
Act, is maintainable. The plaintiffs’ grand, 
father Yesnak and his three brothers mort¬ 
gaged their joint family property for a 
period of twenty years on 11th May 1865, 
each of the four brothers having a one. 
fourth share in the property. The plaintiffs’ 
grandfather Yesnak had three sons, Devnak, 
Vitnak and Ratannak. The plaintiffs and 
defendant 5, Jiva are the sons of Vitnak, 
and Gourya is the son of Ratannak. On 
2nd July 1901 Devnak, on his own behalf 
and as guardian of Gourya, passed a sale, 
deed in favour of the mortgagee, purporting 
to convey the one.fourth share of Yesnak 
in the equity of redemption. The plaintiffs 
and defendant 5 were then minors, but 
their names were not mentioned in the 
sale deed (Ex. 47). The plaintiffs therefore 
brought this suit for an account of the 
mortgage so far as their one.twelfth share 
in the property mortgaged was concerned. 
The trial Court held that the suit was 
maintainable, and on taking an account, it 
declared that nothing was due under the 
suit mortgage. In ^^jpeal the learned Dis¬ 
trict Judge, following the principle laid 
down by the Privy Council in 13 Bom L R 
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56. held that such a suit \vhich required 
the settiug aside of the sale of the equity 
of redemption was not maintainable under 
!S. 15.D, Dekkhan Agriculturists’ Relief Act. 

In 13 Bom L R 56^ their Lordships of 
the Privy Council observed that the Dek¬ 
khan Agriculturists’ Relief Act gave extra, 
ordinary reliefs, in certain cases specified 
under the Act, and that although a suit 
may in form be a suit for redemption, if in 
reality it was a suit to recover property of 
which the rightful owner had been deprived 
by fraud, a suit under the Dekkhan Agri¬ 
culturists’ Relief Act was not maintainable. 
In that case a mortgage was executed by 
three persons named Saindino, Mitho and 
Sachedino, in favour of two of the respon. 
dents, viz. Bickchand and Dipohand, mort¬ 
gaging 500 acres of land for a sum of Rs. 
1700. Subsequently one of the mortgagors 
Mitho and his brother Mirzan sold 122 
acres out of the 500 acres to the mortgagees 
in satisfaction of the entire mortgage and 
thereby redeemed the remaining 378 acres 
of land. Bickchand and Dipchand had thus 
become the full owners of 122 acres of land 
and they sold them to one Kherajmal and 
<fave them into his possession. Sachedino 
and Saindino, who had not joined Mitho in 
the sale deed, having died, their heirs filed 
a suit against the original mortgagees and 
their transferor Kherajmal to redeem the 
mortgage under the provisions of the Dek- 
khan Agriculturists’ Relief Act, alleging 
that they were not bound by the sale deed 
of Mitho and his brother Mirzan. The 
Privy Council then held that the special 
relief under the Dekkhan Agriculturists’ 
Relief Act could not be granted in a suit 
which, though not in form, was in reality 
a suit to set aside the alienation by two of 
the mortgagors. This ruling was followed 
in several cases : 18 Bom L R 763,^ 26 
Bom L R 341,^ 27 Bom L R 1103* and 30 
Bom L R 1099.® In the last case the suit 
was filed for the redemption of a mortgage 
under the special provisions of the Dekkhan 
Agriculturists’ Relief Act, and although it 
was held on the principle laid down by the 

1. Mt. Bachi v. Bickchand, (1911) 13 Bom Ii R 

66=9 I C 393 (P C). 

2. Chandabhai v. Ganpati, (1916) 3 A I B Bom 

199=86 1 0 617=18 Bom L R 763. 

3. Krishnaji v. Sadanand, (1924) HAIR Bom 

417=80 I C 768=26 Bom L R 341. 

4 . Visbvanatbbhat v. Mallappa, (1925) 12 A I R 

Bom 614=92 I 0 628=49 Bom 821=27 Bom 

L B 1103. 

6, Cbandikaprasad v. Shivappa, (1928) 16 A I R 

Bom 426=113 I C 331=30 Bom L R 1099. 
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Privy Council in 13 Bom L E 56^ that it 
was not competent to the plaintiffs to re- 
sort to the special provisions of the Dek. 
khan Agriculturists’ Relief Act, still the 
suit could be treated as one brought in the 
ordinary way for setting aside the sale by 
one of the mortgagors and for redeeming 
the mortgage if the sale be set aside. Such 
a relief cannot be granted in the present 
suit since no redemption is claimed but 
merely an account of the mortgage is asked 
for under the provisions of S. 15.D, Dek¬ 
khan Agriculturists’ Relief Act. Such ao- 
counts cannot be claimed in an ordinary 
suit, but they are a special privilege given 
to an agriculturist by the provisions of Sec. 
15.D, Dekkhan Agriculturists’ Relief Act, 
which enables an agriculturist to file a suit 
valuing his claim even at Rs. 5 only. All 
the cases above referred to have been sum- 
marizedbyShingne J.in 35BomLR1123.^ 
In that case the mortgage was admitted, 
but it was alleged that the mortgage had 
been extinguished by adverse possession, 
and Shingne J. held that it was permissible 
to bring a suit for redemption of the mort- 
gage under the provisions of the Dekkhan 
Agriculturists’ Relief Act, although in de¬ 
ciding it the Court had to determine whe¬ 
ther the plaintiff’s share in the mortgaged 
property was lost by adverse possession or 
to determine the extent of his share. In 
coming to that conclusion he distinguished 
the ratio decidendi adopted in the previous 
cases. He observed (p. 1130) : 

Id all these cases, excepting tbe last one, there 
were subsequent transfers of tbe mortgaged pro* 
petty—or rather of the equity of redemption. They 
were impediments in the way of redemption and 
unless they were got rid oS, the way to redemption 
was not clear but was blocked. 

In the present case also, tbe sale deed 
executed by Devnak is an impediment in 
the way of redemption and unless that sale 
is got rid of, the way to redemption is not 
clear, but is blocked. This view was taken 
both in 18 Bom L R 763^ and 26 Bom L E 
341.® In 35 Bom L R 604’' the learned 
Chief Justice held that an agriculturist 
mortgagor could sue for an account under 
S. 15-D, Dekkhan Agriculturists’Relief Act, 
although the suit might involve a prelimi¬ 
nary inquiry whether the transaction m 
suit was a mortgage or a sale. In that case 
after the property was mortgaged the ^uity 
of redemption had not been extinguished, 

6. Ganesh v. Rajaram, (1934) 21 A I B Bom 32= 

148 I C 1146=68 Bom 76=86 Bom L B1123. 

7. Savant v. Bbarmappa, (1933) 20 A I B Bom 

806=146 I C 165=86 Bom L R 604. 
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bat the mortgage was evidenced by a sale 
deed and the question was whether the 
transaction represented by that sale deed 
was really a mortgage or an absolute sale. 
If the transaction was held to be a mort. 
gage, then there was no impediment in the 
way of its redemption. Thus the cases 
which the learned Chief Justice and 
Shingne J. had to consider in the two 
rulings reported in 35 Bom L B 1123^ and 
35 Bom L B 604^ stand on a different 
footing. The present case is more analogous 
to the other cases referred to by me where 
a suit for redemption under S. 15-D, Dek. 
khan Agriculturists’ Belief Act, was held to 
be not maintainable. I therefore agree with 
the view taken by the learned District 
Judge and dismiss the appeal with coats. 
d.s./r.K. Appeal dismissed. 


A. I. R. 1939 Bombay 421 

Wassoodew j. 

Suryajirao Ganpatrao Naik Nimbalkar 

— Plaintiff — Appellant. 

V. 

Shivakacharu Kumbhar and others — 

Defendants — Respondents. 
Second Appeal No. 739 of 1936, Decided 
on 13th February 1939. from decision of 
Disb. Judge, Jalgaon, in Appeal No. 255 of 
1935. 

(a) Bombay Land Revenue Code (5 of 1879)f 
S. 83 — Onus to prove right to enhance rent 
on landlord. 

Under 8. 83 the right to enhance rent vests in 
the landlord “if he have the same either by virtue 
of agreement, usage, or otherwise." Those words 
oast the burden primarily on the landlord toestab* 
lish the right to enhance rent: AIR 1925 Bom 390, 
Bel. on. [P 421 0 2 ; P 422 C H 

(b) Bombay Land Revenue Code (5 of ISTS)* 
S. 83—Term **uiage"—Meaning explained. 

The term “usage" might imply practice prevail* 
log In a locality or business under uniform or 
common oiroumstances and conditions. It is 
generally qualified by antiquity, as a practice long 
continued or shown to have existed immemorially. 
It is therefore reasonable to expect that evidence 
of usage should be in relation to circumstances 
which are similar or common prevailing for a long 
time as opposed to current practice. [P 422 0 1] 

(g) Bombay Land Revenue Code (5 of 1879), 
S. 63— Words "or otherwise" in saving clause 
are not ejusdem generis with words "agree- 
ment or usage**—Even applying rule of ejusdem 
generis landlord can prove current usage or 
prevailing rate if it is just and reasonable — 
What is just and reasonable rate stated. 

The words in a statute are prima facie to be 
taken in their usual sense unless the reasonable 
interpretation of the statute requires them to be 
used in a sense limited to things ejnsdem generis 
with those which have been specifically mentioned 
before. That case is not the case in the interpre* 
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tation of the saving clause of B. 83. Hence the 
words “or otherwise" in the saving clause of S. 83 
are not ejusdem generis with the words “agreement 
or'usage.** Even upon the application of the rule 
of ejusdem generis, It is permissible for the land* 
lord to prove current usage or prevailing rate and 
the tenant is not exempted from yielding to the 
demand if it is just and reasonable having regard 
to the prevailing rates, particularly the rates which 
the landlord has levied for similar class of land 
let out for similar purpose. The profit obtained 
by the tenant is not a factor upon which a just 
and reasonable rate of rent can bo based. 

[P 422 0 2 ; P 423 C 1 ; P 424 C 1, 2] 

P. V. Kane — for Appellant. 

Y. V. Dixit — for Respondent 1. 

Judgment.—This is a second appeal from 
the decision of the District Judge of Jal. 
gaon. The dispute relates to the right of the 
landlord, who is also an inamdar of the 
town of Bhusawal, to demand enhanced 
rent from the defendants who are perma¬ 
nent tenants of the demised property mea. 
suring over 10,000 square yards in that 
town. The rent was recovered from the de¬ 
fendants since 1865 at a uniform rate of 
Rs. 70 per year with local fund cess in pro¬ 
portion to the assessment fixed on the pro. 
perty. The landlord has now by notice 
sought to increase the rent, and on refusal 
to pay he has instituted this action. The 
Courts below have held that the defendants 
would have been liable to pay rent if the 
landlord had established his claim either by 
virtue of an agreement or usage, and that, 
in the absence of such evidence, they dis- 
missed the claim. At the same time the 
lower Appellate Court held that if the land, 
lord is entitled to claim rent on the basis of 
what is just and reasonable, that rent would 
be Bs. 250 a year. 

The defendants’ claim to permanency of 
tenure, by reason of the presumption under 
S. 83, Bombay Land Revenue Code, has 
not been challenged in this appeal by the 
plaintiff landlord. But it is urged that the 
onus of proof should be on the tenants to 
establish that fixity of rent attaches to 
their tenure, that in the absence of any 
such proof the landlord is entitled to rent 
at the market rate prevailing in the loca. 
lity, and that, alternatively, if the burden 
were cast on the landlord to establish his 
right to enhance rent, he is entitled, in the 
absence of proof of agreement or usage, to 
claim such rent as is just and reasonable. 
It is not disputed that the right of the 
landlord to claim enhanced rent is regulated 
by the provisions of S. 83, Bombay Land 
Revenue Code. Upon the plain language of 
the saying clause of that Section the right 
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to enhance rent veata in the landlord **if he 
have the aame either by virtue ol agree¬ 
ment, usage, or otherwise.” Those words 
cast the burden primarily on the landlord 
to establish the right which he claims. If 
authority were needed. I would refer to 27 
Bom L R 890^ where it was held that the 
onus of proving such a right to enhance 
rent lay on the landlord in the first instance. 
That being so, the question is whether that 
onus has been discharged. Hitherto, as I 
have remarked, for a long period uniform 
rent had been paid to the landlord by the 
tenants. It is not suggested that that fact 
prevents the landlord from claiming en. 
hancad rent. S. 83 of the Bombay Land 
Revenue Code, in so far as it relates to the 
landlord’s right in this respect, provides as 
follows : 

Nothing contained in this Section shall affect 
the right of the landlord (if he have the same 
either by virtue of agreement, usage, or otherwise) 
to enhance the rent payable. 

In regard to agreement both the Courts 
below have held that there is no proof of 
agreement, and in regard to usage the 
learned District Judge in appeal thought 
that the instances where the rent had been 
increased, although they related to the 
land in the locality, were of tenants who 
did nob hold the land on permanent tenure. 
Consequently, he held that there was no 
evidence of usage governing this case. The 
berna usage” might imply practice prevail, 
ing in a locality or business under uniform 
or common circumstances and conditions. 
It is generally qualified by antiquity, as a 
practice long continued or shown to have 
existed immemorially. It is therefore rea. 
Bonable to expect that evidence of usage 
should be in relation to circumstances 
which are similar or common prevailing 
for a long time as opposed to current prac. 
bice. In that interpretation of the term 
the lower Appellate Court was, I think, 
correct. 

But the Court whilst holding that it 
would be reasonable, in view of the poten¬ 
tiality of the land and the rates prevailing 
in recent years, to demand Rs. 250 a year 
instead of Rs. 70 hitherto paid by the 
tenants, thought that the words “or other, 
wise” in the saving clause were ejusdem 
generis with the words "agreement or 
usage,” and therefore it accepted the con. 
tention that claims based on equitable con. 
siderations and prevailing conditions could 

1. Javansingji v.DolaChbala,(1926) 12 AIR Bom 
390=91 I G 272=27 Bom L R 890. 


not be allowed to prevail. The question is 
whether the doctrine of ejusdem generis 
could be invoked in the construction of the 
saving clause. As an ordinary rule of con. 
struction of words used in a statute refer, 
ence to the meaning of words associated 
with it is permissible. But it is always a 
question of intention whether the coupling 
of the words shows that they are to be, 
understood in the same sense. The words 

or otherwise” without reference to the 
context would be unintelligible. They be. 
come effective only when taken conjointly 
with the other words in the sentence. The 
argument advanced on behalf of the appel. 
lant is that the general words used in the 
statute should be understood and interpre- 
ted in their usual sense and that inasmuch 
as those general words follow specific 
words, each of which exhausts the whole 
genera, the general words must be takeo 
in their general sense unless there was 
something in the statute itself or in the 
Section requiring them to be used in a 
sense limited to things ejusdem generis 
with those which precede. The rule of in- 
terpretation stated by Maxwell (Interpre- 

taJioQ of Statues, Edn. 8, p. 295) is this: 

The general principle in question applies only 
where the specific words are all of the same 
nature. Where they are of different genera the 
meaning of the general word remains unaffected 
by its connexion with them. 

The reason underlying the rule of ejus* 
dem generis is to carry out as far as practi. 
cable the primary object of the Legislature 
in the construction of a statute by reference 
to the specific words used to indicate the 
intention. If specific words or phrases were 
used, followed by the most comprehensive 
or largest term, the Court may, if the in¬ 
tention is clear in the construction of the 
widest expression, restrict its operation to 
carry out the primary object. In other 
words, the Court will control the meaning 
of the largest term by reference to the con¬ 
text. That principle would apply only whan 
the specific words are of the same kind. 
Here the specific words used are “agree, 
ment or usage.” It is not possible to say 
that they are of the same genus. They 
imply different ideas and different jural 
conception. If it were necessary to limit the 
application of the phrase “or otherwise,” 

I find it difficult to conceive of any ideas 
similar in import to that connoted by the 
specific words in the saving clause. 

The expression “ or otherwise” has been 
differently interpreted judicially by refer¬ 
ence to the context in which they occur. 
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'One of the cases referred to where it le. 
oeived a restricted interpretation is (1911) 

^ K B 688.^ There, under S. 11, Customs 
and Inland Bevenue Act, 1889, upon the 
death of the donor the Crown claimed 
estate duty upon the value of the property 
comprised in the deed of gift upon the 
ground that bona dde possession and enjoy> 
ment of the property were not assumed by 
the donor and thenceforward retained to 
the entire exclusion of the donor, or of any 
benefit to him by contract or otherwise.” 
The donor notwithstanding the deed of gift 
was permitted by the donee to reside and 
did in fact reside in the house from the 
date of the deed until his death. He was 
maintained by the donee on condition that 
the donor, who was entitled to certain an. 
nuity chargeable upon the land belonging 
to the donee, did not claim it and allowed 
the donee to retain it being sufficient to 
meet the costs of the donor's maintenance. 
Upon those facts, it was held that there 
was “an entire exclusion of the donor from 
the possession and enjoyment of the pro. 
perty or of any benefit to him by contract 
or otherwise,” within the meaning of S. 11 
of the Act, and that therefore the estate 
duty was not payable. It was held that the 
expression “or otherwise” meant some ar. 
rangement ejusdem generis with contract, 
that is to say an enforceable arrangement. 
I find it difficult to think of some other ar¬ 
rangement between the landlord and the 
tenants ejusdem generis with agreement' 
-or 'usage' in relation to the latter’s liability 
to pay enhanced rent. In fact, the specific 
words exhaust ' the genus. The rule of 
■ejusdem generis, according to Beal (Cardi¬ 
nal Buies of Legal Interpretation, Edn. 3, 
page 355) may be summed up as follows: 

Oeaeral words in a statute are prima facie to 
be taken in their usual sense. General words fol¬ 
lowing speoifio words In a statute are prima facie 
to be taken in their general sense .... If the par¬ 
ticular words exhaust the whole genus the general 
word must refer to some larger genus. 

According to that rule of interpretation, 
I find it difficult to agree with the view of 
the learned District Judge that the words 
“or otherwise” in the saving clause of 8. 83, 
Bombay Land Bevenue Code are ejusdem 
generis with the words ' agreement or 
lusage.” The meaning of the words used iu 
a statute is primarily to be sought in the 
statute itself. For that purpose all the con. 
■stituent parts of a particular section oreat- 


ing the difficulty or the entire statute have 
to be duly weighed. Consequently, it is 
permissible to refer to the other provisions 
of S. 83 for the purpose of ascertaining the 
scope and meaning of the general expres. 
sion and thus understanding the intention 
of the Legislature. The first clause of S. 83 
of the Bombay Land Eevenue Code deals 
with the tenant’s liability to pay rent. It 
says that 

a person placed, as tenant, in possession of land 
by another, or, in that capacity, holding, taking 
or retaining possession of land permissively from 
or by sufferance of another, shall be regarded as 
bolding the same at the rent, or for the services 
agreed upon between them. 

In other words, the liability proceeds 
first upon agreement. Then follows the 
second ground of liability and it is thus 
expressed : 

Or in the absence of satisfactory evidence of such 
agreement, at the rent payable or services render- 
able by the usage of the locality. 

That refers to the liability based upon 
usage. Then follows another ground which 
is imp’ortant and relevant for the present 
purpose. It says : 

or, if there be no such agreement or usage, shall 
be presumed to bold at such rent as having regard 
to all of the circumstances of the case, shall be 
just and reasonable. 

That illustrates the third class of oases 
contemplated by the Legislature iu fixing 
the rent of the tenant which is both out¬ 
side agreement or usage. If the Legislature 
intended to use the phrase “ agreement, 
usage, or otherwise” as covering the differ¬ 
ent basis of claims indicated in the first 
^art of the Section, in my opinion, the term 
^‘or otherwise” cannot be said to be con¬ 
trolled by its association with the preceding 
words "agreement or usage.” 

There are instances where Courts have 
given the widest possible meaning to the 
phrase “or otherwise” in construing statutes 
and deeds or agreements of parties: see 

(1896) 12 T L B 425,® (1876) 46 L J Oh 
105* and (1874) 19 Eq 166.^ The first was 
a case of an agreement with a railway 
company containing a clause exempting the 
railway company from liability against 
damage caused by “ any delay from acoi- 
deut or otherwise,” and it was held that 
the doctrine of ejusdem geueris did not 

8. Sutton V. London, Chatham, and Dover Rail¬ 
way Co., (1896) 12 T L B 425. 

4. Taylor v. Corporation of Oldham, (1676) 4 
Oh D 396=46 L J Oh 106=35 L T 696=26 
W R 178. 

5. Lowther v. Bentinok, (1874) 19 Eq 166=44 

L J Oh 197=81 L T 719=23 W R 166. 


2, Attorney.General v. Seccombe, (1911) 2KB 
688=80 L J K B 918=105 L T 16. 
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apply to the words for they might mean 
" any delay from any cause whatsoever. 
The second dealt with the construction of a 

statute containing the provisions that 
nothing in this Aot contained shall take away or 
abridge any right, power or authority, which the 
Corporation have or may enjoy under the Moniol- 
pal Corporation Acts, or otherwise, independently 
of this Act. 

The argument was that the last words 
" the Municipal Corporation Acts, or other¬ 
wise" restricted the meaning of the general 
expression which implied " other like Acts.” 
That argument was not accepted and the 
words " or otherwise" were interpreted in 
their general sense. The third case related 
to the construction of a will containing the 
provision that 

the trustees at any time or times during the life 
of the devisee could apply any part of the fund not 
exceeding one moiety in or towards the preferment 
or advancement of the devisee, or otherwise for his 
benefit as the trustees should in their discretion 
think fit. 

The general words were not regarded as 
mere surplusage, as suggested from the 
habit of the conveyancer ” to use more 
words than are necessary," but as confer- 
ring the widest discretion on the trustee. 
Those cases do not help to elucidate the 
intention of the Legislature in this parti, 
cnlar case. But they illustrate the principle 
underlying the rule stated by Beal that the 
words in a statute are prima facie to be 
taken in their usual sense unless the reason, 
able interpretation of the statute requires 
them to be used in a sense limited to things 
ejusdem generis with those which have 
been specifically mentioned before. That, I 
think, is not the case here. Consequently, 
in my opinion, the doctrine of ejnsdem 
generis has no application in the interpre. 
tation of the saving clause to S. 83, Bombay 
Land Bevenue Code. The alternative argu. 
ment urged for the appellant is that even 
upon a restrictive interpretation of the ex. 
preasion *'or otherwise," it is possible to 
apply it to the prevailing or current rate of 
rent in the locality for that would be with, 
in the genus "usage," and, therefore, ejus. 
dem generis with that term if it was 
understood to apply to a practice long con. 
tinned. It is, therefore, argued that it is 
permissible, even upon the application of 
the rule of ejusdem generis, for the land, 
lord to prove current usage or prevailing 
rate. There is a great force in that conten. 
tioD for if the landlord is not hampered by 
agreement or ancient usage to enhance the 
jrent, and if in accordance with the prevail- 
jing rates of the locality the landlord in 


other instances has been raising the rent 
the law as contained in the provisions of 
Sec. 83, Bombay Land Revenue Code, will 
not, in my opinion, exempt the tenant from 
yielding to the demand if it is just and 
reasonable having regard to the prevailing 
rates. 

In fixing a just and reasonable rate an 
examination of the rates of the rent pro. 
vailing in the locality was essential. On 
that question the lower Courts have given 
their finding. That finding would ordinarily 
be one of fact, if a proper standard were cor. 
rectly applied. But, in the consideration of 
the question, they have emphasized the fact 
that the defendants have been making large 
amount of profit out of this property. The 
learned District Judge states that "looking 
to the profits the defendant is getting from 
the land Bs. 250 a year seem to be reason¬ 
able.” That is not in my opinion the 
standard set by S. 83, and is not a factor 
upon which a just and reasonable rate of 
rent can be based. If the profits are due to 
the tenants' industry and investment, the 
landlord cannot claim a pro tanto increase 
in his rent because be does not contribute 
anything to that profit and it could not be 
said that the demand is just and reason, 
able. The proper standard to apply under 
S. 83, Bombay Land Revenue Code, would 
be the prevailing rates in the locality, parti, 
cnlarly the rates which the plaintiff has 
levied for similar class of land let out for 
similar purposes, namely for making bricks 
and tiles. The plaintiff’s another tenant has 
admitted that for nearly half the area 
leased to him he has been paying Bs. 60 a 
year. If that is so, I think that rate could 
be demanded in reason and fairness from the 
defendants. The fair rental per year which 
could be claimed upon the evidence referred 
to should not be in excess of Bs. 120. That 
is the rate of rent which the plaintiff is 
entitled to recover from the defendants for 
the year for which he has made the claim. 
The defendants will be liable to pay in 
addition local fund cess on the amount of 
the assessment on their land. As the claim 
was exaggerated there shall be no order as 
to costs of either party throughout. 

d.s./r.K. Order accordingly. 
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Beaumont G. J. and N. J. Wadia J. 

Narbheramji Gyaniramji Bamsnehi — 

Defendant — Appellant. 

V. 

Vivehramji Bhagatramji Ramsnehi — 

Plaintiff — Respondent. 

First Appeal No. 208 of 1937, Decided 
on 8th March 1939, from decision of Assis¬ 
tant Judge, Ahmedabad, in C. S. No. 32 of 
1937. 

(a) Limitation — Limitation can be pleaded 
even in appeal. 

A qaestioQ of limitation can be raised in appeal 
even if it baa not been raised in the Court below. 

(P 426 C 2] 

(b) Bombay Land Revenue Code (5 of 1879), 
S. 133 — Sanad granted under S. 133 is not 
document of title—Person suing for possession 
need not set aside sanad before obtaining pos¬ 
session —■ Art. 14, Limitation Act, is not bar to 
such suit. 

A sanad granted under See. ISS U cot strictly 
speaking in the nature of doonment of title be-* 
tween litigating parties. It is a document affecting 
rights only between the Crown and the person to 
whom it is granted. The object of an inquiry 
under the Land Revenue Code is to determine the 
right of Government to revenue, and for that pur¬ 
pose to survey the land and to determine who is 
the bolder and therefore liable to assessment. But 
an order made under the Land Revenue Code is 
cot intended to operate, and does not operate, 
finally as a determination of title between subjects 
of Government. It is not essential for a person 
claiming possession against the person, who has 
been granted a sanad under S. 188, to obtain an 
order setting aside that sanad before he can obtain 
an order for recovery of possession from a Civil 
Court and Art. 14, Limitation Act, would not be 
any bar to the suit '.AIR 1925 Bom 477^ Expl, 

[P 426 C 1, 2; P 427 C 1] 

H. 0. Coyajae, M. R. Vidyarthi, R, A. 
Deaai, B. Moropanth and B. F. Cholia 

— for Appellant. 

B. R. Ambedkar, M. H. Vakeel and 
P. N. Shende — for Respondent. 

Beaumont G. J. — This is an appeal 
from an order of the Assistant Judge of 
Ahmedabad. The only point argued on the 
appeal is one of limitation, and it arises 
in this way. The plaintiff is suing to re¬ 
cover the Ramsnehi Sampradaya temple at 
Ahmedabad, which is in the possession of 
the defendant. The plaintiff claims as the 
successor of Snehiramji, who founded the 
religious institution to which this temple 
belongs. There are three Ramdwars belong, 
ing to the institution—one at Surat, one at 
Baroda and one at Ahmedabad. The Ram. 
dwar at Surat is the headquarters, where 
the plaintiff resides, and, according to the 
plaintiff's case, the Ramdwar at Abmeda- 
bad is managed by the defendant as his 


agent. On the other hand, the defendant 
contends that he is the mabant of the 
Ahmedabad Ramdwar in his own right, 
and the plaintiff has no interest therein. 
The learned Judge framed issues dealing 
with the title to the Ahmedabad Ramdwar, 
and held that the plaintiff had established 
his title as the owner of the property as 
mahant, and that the defendant was only 
his manager, and accordingly he ordered 
the defendant to band over the possession 
of the suit property to the plaintiff. On 
this appeal the point is taken that the 
plaintiff’s suit must fail under Art. 14, 
Limitation Act. That point was not raised 
in the Court below, and is therefore not 
discussed by the learned Judge. But it can 
undoubtedly be raised in appeal, and indeed 
any question of limitation must be taken 
by the Court. The point arises in this way.' 

In the year 1922, there was an inquiry, 
under the Bombay Land Revenue Code, to 
determine who was entitled to the posses, 
sion of the temple in suit, and on 2nd 
February 1922, a finding was recorded by 
the inquiry officer, and is entered in the 
register of the city survey for the city of 
Ahmedabad in these terms: **Sanad not pro. 
duced. Holder Ramdwara Mandir, Manager 
Nurbheramji Guru Gyaniramji by inheri. 
tance.'* That is to say, the holder is the 
Ramdwar Mandir, the manager is the defen. 
dant, and the guru is Gyaniramji, through 
whom both the plaintiff and the defendant 
claim. So that that entry seems to me in. 
decisive on the dispute between the plaintiff 
and the defendant. But following upon that 
a sanad was issued, under S. 133, Bombay 
Land Revenue Code, on 18th April 1922. 
That document is addressed to the defen. 
dant, manager of the Ramdwar temple, and 
it recites that the Governor-in-Council, 
with a view to the settlement of the land 
revenue and the record and preservation of 
proprietary and other rights connected with 
the soil, has, under the provisions of the 
Bombay Land Revenue Code, directed the 
survey of the city site within the limits of 
Ahmedabad city, and ordered the necessary 
inquiries connected therewith to be made. 
Then the sanad describes the suit property 
and provides as follows : 

The fiaid kbata is confirmed to jou as religious 
and exempt from all land revenue by this sanad. 
The terms of your tenure are such that your kbata 
is transferable and heritable and will be continued 
by the British Government, without raising any 
objection or question as to right (hak), to who- 
soever shall from time to time be the lawful holder 
of that kbata (occupancy). 
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Subsequently, the plaintiff applied to the 
revenue authorities and an appeal was 
lodged against the order of the inquiry 
officer, and that appeal was dismissed on 
23th June 1923, by the District Deputy 
Collector, whose order is Ex. 96. Art. 14, 
Limitation Act, provides that an applioa. 
tion to set aside any act or order of an officer 
of Government in his official capacity, not 
herein otherwise expressly provided for, 
shall be brought within one year from the 
date of the act or order. It is contended 
that the decision of the inquiry officer is an 
order of a Government officer, and the 
aanad is an act of such officer in his official 
capacity, and I think those two points may 
be conceded. But the question is whether 
this is a suit to set aside an act or an order 
of a Government officer within Art. 14. 
Certainly the plaint does not ask in terms 
that the order or sanad be set aside. It 
does ask for possession, and the contention 
put forward by the appellant is that the 
Court could not make an order for posses- 
sioQ in face of this sanad, but must set 
aside the sanad first, and that any order 
for possession as against the appellant in. 
volves setting aside the sanad on which be 
relies. That argument, I think, might pre. 
vail, if the sanad were an ordinary docu¬ 
ment of title. If a plaintiff is suing for 
possession, and the defendant relies on a 
conveyance from the plaintiff or his prede¬ 
cessor, it may be necessary to set that con. 
veyance aside before the plaintiff can get an 
order for possession, and in these circum¬ 
stances the suit for possession would be in 
substance a suit to set aside a document 
within the Limitation Act, though that 
relief be nob expressly asked for. To my 
mind the real question on this appeal is, 
whether the sanad, which is much more 
precise than the order of the inquiry officer, 
amounts to something in the nature of a 
document of title, which must be set aside 
before the plaintiff can get an order for 
possession. 

Mr. Coyajee for the appellant relies on a 
dictum of Sir Norman Macleod in 27 Bom 
L B 948^ in which he refers to a sanad 
granted under S. 133, Bombay Land Be- 
venue Code, as in the nature of a document 
of title, but in that case the learned Chief 
Justice was not considering the question 
which we have to deal with. To my mind, 
a sanad granted under S. 133 is not strictly 
speaking in the nature of a document of 

1. Ulawappa v. Oadigewa, (1925) 12 A 1 R Bom 
477=89 I 0 094=27 Bom L R 948. 


title between litigating parties. It is a doou- 
ment affecting rights only between the 
Crown and the person to whom it is grant¬ 
ed. The object of an inquiry under the Land 
Bevenue Code is to determine the right of 
Government to revenue, and for that pur¬ 
pose to survey the land and to determine 
who is the holder and therefore liable to 
assessment. But an order made under the 
Land Bevenue Code is not, in my opinion, 
intended to operate, and does not operate, 
finally as a determination of title betweenj 
subjects of Government. No doubt an order 
made under the Land Bevenue Code is 
prima facie evidence of title, but it is not 
conclusive and may be over-ridden as other 
evidence may be over-ridden. It is not, in 
my opinion, essential for a person in the 
position of the plaintiff in this case claim¬ 
ing possession against the defendant, who 
has been granted a sanad under S. 133, to 
obtain an order setting aside that sanad 
before he can obtain an order for recovery 
of possession from a Civil Court. It is 
always open to the revenue authorities to 
correct their record, and if the plaintiff, 
having obtained an order for possession or 
an order declaring his title from a compe¬ 
tent Civil Court, goes to the revenue antho- 
rities, I have no doubt that the necessary 
corrections will be made in the revenue 
records. But the revenue records, in my 
opinion, are not conclusive in favour of the 
defendant as against the plaintiff, and it 
is not therefore essential that the Court 
should make an order setting aside the 
sanad before granting an order for posses¬ 
sion to the plaintiff. The appeal therefore 
fails and must be dismissed with costs. 

N.J. Wadia J_I agree. The only ques¬ 

tion before us is whether the order of the 
revenue authorities granting the defendant 
a sanad in respect of the suit property was 
an order within the meaning of Art. 14, 
Limitation Act, which the plaintiff would 
have to set aside before he could succeed in 
his suit for possession of the property. The 
sanad was granted under S. 133 of the Bom. 
bay Land Beveune Code. The inquiry, 
which was made under the provisions of 
S. 131 of that Code, was an inquiry of the 
kind provided by S. 95, that is a survey 
with a view to the settlement of the land 
revenue and to the record and preservation 
of rights connected therewith. Such an 
inquiry is not intended, and could not from 
its very nature have been intended, to settle 
disputes between private persons with re¬ 
gard to titles to property. All that the 
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taqairy officer would be ooncerned with 
would be the fact of actual possession. If, 
at the time of the city survey inquiry with 
regard to the suit property in 1922, the 
plaintiff had contended that, although the 
defendant happened to be in possession, the 
real title to the property lay in the plaintiff, 
it would have been beyond the powers of 
the inquiry officer to go into the question 
and to decide in whom the real title lay. 
Still less would it have been in his power 
to deprive the defendant of the possession 
which be actually had, even though that 
possession might be found to be illegal. All 
that he would be concerned with would be 
to ascertain who was actually in possession. 

If therefore the question of the plaintiff’s 
title could not have been gone into by the 
inquiry officer and decided, it is not possi- 
ble to hold that any decision with regard 
to actual possession, which might be given 
by the inquiry officer, could deprive the 
plaintiff of his right to get the question of 
title decided by a Civil Court. The inquiry, 
which is held under S. 131 of the Bombay 
Land Bevenue Code for the purposes of the 
city survey settlement, is similar in its 
nature to the inquiry which is held under 
S. 95 of the Bombay Land Bevenue Code 
with regard to agricultural lands, and is 
merely concerned with settling who is 
actually in possession and liable to pay the 
assessment. The decision in such an inquiry 
would undoubtedly be a piece of evidence 
in favour of the person whose name is 
entered and to whom the sanad is given 
as a result of the decision, but, it could not 
be considered as deciding the rights to title 
between the bolder for the time being and 
others who may or may not have been 
represented in the inquiry and whose title 
to the property could not have been gone 
into by the inquiry officer. It would not be 
necessary for the plaintiff to get the order 
of the inquiry officer, or the sanad, which 
was granted as the result of that order, set 
aside before he could sue for possession, and 
Art. 14, Limitation Act, would not be any 
bar to the suit. I agree therefore that the 
appeal should be dismissed with costs. 

d . s ./ b . e . Appeal dismissed. 
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V. 

Sanganbasappa Bhojappa Gavadar, 
Plaintiffy and others. Defendants — 

Respondents. 

Second Appeal No. 224 of 1937, Decided 
on 9th March 1939. from decision of Disb. 
Judge, Bijapur, in Appeal No. 133 of 1935. 

(a) Deed—Construction—Principle. 

Stronger reasons are required to reach a conclu* 
sion which is at variance with the plain language 
of a solemnly executed document, especially when 
that conclusion is not suggested in the pleadings or 
depositions of the parties themselves.[P 180 01,2] 

(b) Limitation Act (1908), Art. 44—Art* 44 
does not apply to transfer by de facto guardian 
of ward’s property in his own capacity and as 
his own property — Sale deed executed by de* 
facto guardian and minor jointly held not exe¬ 
cuted as guardian. 

Article 44 applies only to a transfer by a guar¬ 
dian, and nob to a transfer by one who, though a 
de facto guardian, purports to transfer his ward’s 
property in his own capacity and as his own pro¬ 
perty. [P 430 C 2] 

A divided cousin of a minor who was his do facto 
guardian and manager of his property execnted 
jointly with minor a sale deed in respect of the 
minor’s property in which be had no interest. He 
and the minor treated the land as joint property 
and passed the sale deed each in his individual 
oapaoity: 

Held that in these circumstances the cousin 
executed the sale deed in bis personal capacity and 
not as the guardian of the minor. As be had no 
interest in the land and as the minor could not 
validly sell bis interest in the land, the sale deed 
was ineffective: 20 Bom 286 and 11 W R 20, Ref. 

[P 430 0 2] 

(c) Deed—Construction—Principle. 

In each case the language of the document and 
the circumstances in which it was executed must 
be considered: 20 Bom 286, Rel. on. [P 429 0 1] 

K. G. Datar — for Appellant, 

S. B. Jabhar and S. R. Joshi for B. M. 
Ankalikar — for "Respondents 1 and 4- 
(Defendants 1 and 4) respectively. 

Judgment.—The main facts of this case 
are not dispnted in this Court. Defendant 1 
is the divided cousin of defendant 2. and 
was his de facto guardian and the manager 
of his property ever since bis mother 
deserted him in bis infancy. Survey No. 
127 of Nagral, measuring 25 acres and 
12 gunthas, belonged to one Sankarappa 
and was inherited by his oonsln Fakirappa, 
the father of defendant 2. Both the lower 
Courts have held that after Fakirappa's 
death defendant 2 became its sole owner, 
and that defendant 1 bad no interest in it. 
That finding cannot be, and is not, chaU 
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longed in this Court. Defendant 2 was born 
on 15th July 1909, and attained majority on 
15th July 1927. But before that, on 29th 
December 1926, when he was still a minor, 
he and his cousin (defendant l) sold 8 
out of Survey No. 127 to defendant 4 or 
Rs. 800, and jointly executed the sale deed. 
Ex. 47. in his favour. The plaintiff then 
purchased it from defendant 4 on 30th 
August 1928. and leased it to defendant 1 
for cultivation for one taken 

from him a rent-note dated 8bh April 1930. 
Thereafter on 13th May 1930, defendant 2, 
who had then attained majority, sold to 
defendant 3 a portion of Survey No. 127 
measuring 19 acres and 15 gunthas, includ. 
ing the 8 acres purchased by the plaintiff, 
for Rs 200, and sold the remaining portion 
of the land to him for Rs. 600 on 2nd 
August 1930. As defendant 1 did not re¬ 
store possession of the plaintiffs land to 
him on the expiry of his tenancy, the plain¬ 
tiff filed this suit on 27th August 1934, to 
recover its possession and mesne profits. 
Defendant 2 did not oppose the suit, and 
defendant 4 supported the plaintiff's claim. 
Defendant 1 contended that the sale in 
favour of defendant 4 was really a mortgage 
and that defendant 4 was only a benami- 
dar. These contentions were not upheld by 
the trial Court, and he did not appeal. De¬ 
fendant 3 alleged that defendant 1 had no 


interest in the land in suit and that as de¬ 
fendant 2 was a minor when be and defen. 
dant 1 passed the sale deed. Ex. 47, the 
sale was void and defendant 4 acquired no 
interest in the land by that sale deed. Both 
the trial Court and the lower Appellate 
Court held that Ex. 47 was passed by de- 
fendant 1 as the guardian of defendant 2, 
and that as defendant 2 did not file a suit 
to have it set aside within three years of 
bis majority, the title of defendant 4 be. 
came perfected under S. 28, Limitation Act. 
A decree was therefore passed in favour of 
the plaintiff, and it was confirmed by the 
lower Appellate Court. Defendant 3 alone 
has presented this second appeal. 

Exhibit 47 purports to have been passed 
by defendants 1 and 2 jointly, and there is 
nothing in it to suggest that defendant 2 
was then a minor and that defendant 1 
was executing the deed in his capacity as 
his de facto guardian. The trial Court is 
not right in saying that defendant 1 was 
also the de jure guardian of defendant 2. 
He is only his cousin, and under the Hindu 
law he was not his de jure guardian. But 
both the lower Courts have held that he 


was his de facto guardian and was managing 
his property until be attained majority. 
Can it on that account be said that he must 
have passed the sale deed (Ex. 47) in hia 
capacity as the guardian of defendant 2? 
Frima facie be and defendant 2 treated the 
land as their joint property and passed th& 
sale deed each in bis individual capacity^ 
ignoring the fact that defendant 2 was then 
still a minor. The learned trial Judge^ 
relied upon the rulings in 45 All 497^ and 
in 34 All 296^ for holding that defendant 1 
sold the land to defendant 4 in his capacity 
as the guardian of defendant 2. Mr. Datar^ 
for the appellant, relies upon the same 
rulings in support of bis contention to the 
contrary. In the latter case one Sheoraj 
Singh mortgaged some property to the 
Bank of Upper India, claiming to be its 
exclusive owner. In fact it was the joink 
property of both Sheoraj Singh and his 
brother Maharaj Singh. Maharaj Singh did 
not join in executing the mortgage, but his 
signature was taken at the foot to show 
bis assent to the loan and the mortgage. 
The deed did not indicate that he bad any 
share in the mortgaged property. In fact 
he was a minor then. In the suit by the 
assignee of the mortgage against both the 
brothers, a decree was passed only against 
the half share of Sheoraj Singh. In the 
appeal before the Privy Council, it was 
contended that as Sheoraj Singh was the 
de facto guardian of Maharaj Singh and as 
the mortgage was executed in lieu of ante, 
cedent debt, the mortgage was binding on 
Maharaj Singh also. But their Lordships 
held that (page 306) : 

. . .the mortgage was not made by Sheoraj Singh 
as the manager of the family, or in any respect as 
representing Maharaj Singh, and as Maharaj Singh 
was then a minor, the mortgage deed as against 
him and his interest in the estate was not merely 
voidable; it was void and of no efiect, and mast 
be regarded as a mortgage deed to which he was 
not even an assenting party and as a mortgage 
deed wbloh did not affeot him or his Interest Iq 
the estate. 

This was followed in 45 All 497.^ In 
that case one Mt. Somari mortgaged her 
deceased husband’s property claiming to be 
its sole owner under her husband’s will. In 
the suit by the mortgagee against her and 
her sons, the will was held to be invalid 
and Mt. Somari was held to have no 
interest in the mortgaged property. The 

1. Nandan Prasad v. Abdul Aziz. (1923) 10 A I R 

All 581=74 I C 367=45 All 497 = 21 A L J 

372* 

2. Balwant Singh v. R. Clancy, (1912) 34 All 29C 

=14 I C 629=39 I A 109=9 A L J 609 (PC). 
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lower Courts nevertheless decreed the suit that a sale by a manager for necessity may 


on the ground that she was the de facto 
guardian of her minor sons and the tran- 
eaotion was for legal necessity. The decree 
was reversed by the High Court, their 
Lordships observing that it being found 
that the property did not belong to Mt. 
Somari, any dealings with it on her part 
were ipso facto void, and questions as to 
the motives which induced her to execute 
the mortgage or what she did with the 
purohase.money were entirely irrelevant. 
The deciding factor in both these cases 
was that the de facto guardian claimed an 
interest in the minor’s property, which he 
or she did not possess, and purported to 
mortgage that interest, and not the interest 
of the minor. The ratio decidendi applies 
■equally to the facts of the present case. The 
sale deed (Ex. 47) is executed by both de. 
fendants 1 and 2 jointly, and the land con. 
veyed by it is described as being of ‘ our” 
ownership, and the consideration is stated 
to be required for “our” family necessity 
and for the expenses of the Udki marriage 
of defendant 1. These recitals' in the deed 
show that the land was treated as belong, 
ing to both defendants 1 and 2 , and both 
of them purported to transfer their respec. 
tive interest in it. Defendant 1 executed it 
in his personal capacity and not on the 
behalf of or as the guardian of defendant 2 . 
Defendant 2 was believed to have attained 
majority, and he himself joined in the exe. 
oution of the deed. 

The trial Court has rightly remarked that 
“in each case the language of the document 
and the circumstances in which it was exe. 
outed must be considered.” This was the 
observation made by Sargent, C. J. in 20 
Bom 286.^ In that case a Hindu mother, 
who was the guardian of her minor son, 
sold his property to pay off her husband’s 
debts, without making any reference to the 
minor in the deed of sale. It was held 
that under the Hindu law, the mother, 
as the guardian of her minor son, had 
authority to sell his land in order to pay 
off her husband’s debts, and that as she 
had no proprietary interest in that land, 
she intended to sell, and did effectively sell 
her son’s interest in that land, “notwith. 
standing that it was not correctly described 
as belonging to her son.” That decision was 
based on the wording of the sale deed and 
on the opinion of Peacock C. J. in 11W B 2 O 4 

8. Murarl y. Tayaca, (1896) SO Bom 286. 

4. Jadoonath Cbuokeibutty y. James Tweedie, 
(1869) 11 W R 20. 


be valid although the vendor does not 
describe himself as manager. In 20 Bom 
286^ the mother purported to sell the land 
itself and not merely her interest in the land. 
In the present case defendant 1 purported 
to sell “our” land, not for the benefit of his 
minor cousin, but partly for the benefit of 
both and partly for the benefit of himself 
alone. 

The trial Court has particularly noted 
in its judgment that it finds as a matter of 
fact that defendant 1 executed Ex. 47 as 
the guardian of defendant 2 , and this find, 
ing of fact being upheld by the lower 
Appellate Court, it is contended that it can. 
not be challenged in second appeal. But 
that finding is not based on the apprecia. 
tion of evidence, but is, as the trial Court 
says, a conclusion from “the language of 
the sale deed and the circumstances in which 
it was executed.” There is nothing in the 
language of the sale deed to suggest that 
defendant 1 executed it in the capacity of 
the guardian of defendant 2. If anything, 
it indicates the contrary. The circumstances 
considered by both the lower Courts are : 
(l) that defendant 2 was in fact a minor, and 
as he was seventeen and a half years of age, 
it was doubtful whether he was a major or 
a minor; ( 2 ) that defendant 1 had himself 
no interest in the land; (3) that he was the 
de facto guardian of defendant 2; and (4) 
that till 1924 all the documents executed 
by him with respect to defendant 2’8 pro. 
perty were executed by him as his guardian, 
and not in his own right. All these may be 
regarded as findings of facts, which must 
be accepted in second appeal: but whether 
from these facts it can be inferred that 
defendant 1 passed the sale deed, Ex. 47 
in his capacity as the guardian of defen. 
dant 2 is a matter of law. In the words of 
their Lordships of the Privy Council: 

The facts found need not be questioned. It is the 
soundness of the conclusions from them that is in 
question, and this is a matter of law : 19 1 A 228^ 
at page 282. 

In my. opinion, the conclusion drawn by 
the lower Conits does not follow from the 
circumstances proved. If the age of defen. 
dant 2 was doubtful, defendant 1 should 
have executed the sale deed as his guardian 
and defendant 2 also could have joined him 
as an executant. It is true that defendant 1 
is now found to have no interest in the 
land, but he was claiming to be its joint 

6. Bam Gopal y. Sbameskhatoo, (1896) 20 Cal 
99 = 19 I A 228 (P C). 
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owner. Even in 1933 he was pressing his 
claim in suit No. 255 of 1933. and in that 
suit his claim was disallowed and defen¬ 
dant 2 was held to be the sole owner of the 
land. There is no doubt that defendant 1 
was managing the estate of defendan 
during hig minority and executed several 

documents in respect of his 
capacity. But in those documents the s^e- 
outant was defendant 2 and defendant 1 
was shown as his guardian. That descnp- 
tion of the executant was purposely given 
np in Ex. 47 as defendant 1 was claiming 
to be a co-owner of the land conveyed. If 
he wanted to sell the land on behalf of 

defendant 2, he would not have stated that 
a portion of the consideration was wanted 
for his own marriage. These circumstances 
do not warrant the conclusion drawn by 
the lower Courts against the plain language 

of the document itself. 

It may also be noted that neither the 

plaintiff nor defendant 4 ever alleged that 
defendant 1 passed Ex. 47 on behalf of the 
minor defendant 2. On the other hand, 
defendant 4 in whose favour Ex. 47 was 
passed, alleged in bis deposition that defen. 
dant 2 represented to bim that he was a 
major and acting on that misrepresentation 
he bad taken the sale deed from bim. The 
plaintiff, who was not a party to the deed, 
has no personal knowledge, and defendant 4 
who took the sale deed indirectly denies 
that defendant 1 was acting as the guardian 
of defendant 2 when both of them executed 


the document. Such a case was never sug. 
gested in the pleadings or the depositions 
of any of the parties. Mr. Jathar for the 
plaintiff-respondent pointed out that it 
was suggested by defendant 3 himself in bis 
written statement. Defendant 3 was not 
present when Ex. 47 was executed, and all 
that he says in his written statement is 
that defendant 1 was in possession of the 
property of defendant 2 as his guardian, 
and executed this hollow sale deed in favour 
of his friend, defendant 4, in order to defeat 
the right of defendant 2 and gain an ad- 
vantage to himself. This is quite true, be- 
cause in the sale deed he claimed that he 
was the joint owner of the land; but defen¬ 
dant 3 never said that the sale deed was 
passed by defendant 1 in his capacity as 
the guardian of defendant 2. No specihc 
issue was raised and apparently this point 
was urged in the course of the arguments 
in ihe trial Court and was upheld. Stronger 
reasons are required to reach a conclusion 
which is at variance with the plain lan¬ 


guage of a solemnly executed document, 
especially when that conclusion is not sug¬ 
gested in the pleadings or depositions of 
the parties themselves. It must therefore 
be held that defendant 1 executed Ex. 47 
in his personal capacity and not as the 
guardian of defendant 2. It follows that as 
defendant 1 had no interest in the land, 
and as defendant 2, being a minor, could ^ 
not validly sell bis interest in the land, thei 
sale deed is ineffective, and defendant 4i 
acquired no interest in the land. It is un-j 
necessary to consider whether defendant 2! 
had to get the sale deed set aside within 
three years of his attaining majority, since 
Art. 44 of Sch. 1, Limitation Act, 1908, 
applies only to a transfer by a guardian, 
and not to a transfer by one who, though 
a de facto guardian, purports to transfer 
his ward’s property in his own capacity 
and as his own property. 

The plaintiff’s suit must therefore be 
dismissed. The result is regrettable, because 
its benefft does not go to defendant 2, but 
to a stranger, defendant 3, who purchased 
the land in order to gamble in litigation. 
Out of survey No. 127 measuring twenty- 
five acres and twelve gunthas, defendant 4 
who was a bona fide purchaser under Ex. 47 
paid Es. 800 for only eight acres in 1928, 
while defendant 3 paid only Rs. 200 for 
that portion and eleven acres and fifteen 
gunthas more in May 1930. Three months 
later defendant 3 paid Bs. 500 for the re. 
maining six acres and sixteen gunthas. This 
shows that in his sale deed of May 1930, 
defendant 3 included the portion in suit 
without paying anything for it, as he knew 
that it had already been sold to defendant 4. 
He only wanted to take his chance, and 
even if he failed, he still had eleven acres 
and fifteen gunthas for the price of Rs. 200 
he had paid. Defendant 2 has remained 
aloof in this litigation. Defendant 1 put up 
a false defence. Defendant 4 had no interest 
and need not have appeared. The plaintiff, 
who loses the land, must thank himself for 
not making proper inquiries regarding the 
age of defendant 2 and the interest of de¬ 
fendant 1 in the land when his vendor, de¬ 
fendant 4, purchased the land in suit from 
them. Taking all these circumstances into 
account, I think that the ends of justice 
would be served if no party is awarded his 
costs. I allow the appeal and dismiss the 
plaintiff’s suit. The parties to bear their 

own costs throughout. 

d.s./e.K. Appeal allowed. 
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Shanlcarlal Jadhavji Joshi —Applicant. 

V. 

Municipal Commisssioner, Bombay — 

Bespondenb. 

Misc. No. 19 of 1939, D/. 23-2-1939. 

(a) Specific Relief Act (1877)« S. 45—Condi¬ 
tion* in proviio* must be fulblled before order 
applied for is made—Order is discretionary. 

The conditions laid do\vn in provisos of S. 45 
are cumulative so that all of them must be fulfilled 
before the order applied for is made. The order is 
discretionary. The Court’s jurisdiction has no 
doubt to be exercised for the protection of the 
rights of the public; but it must nevertheless be 
exercised with caution as the remedy is of a sum* 
mary nature and coercive in its character. 

CP 432 C 2] 

(b) Bombay (City) Municipal Act (3 of 1888)t 
S. 19 (4) — Grouping of voters according to 
communities is not opposed to principle of joint 
electorates. 

Preparation of ward lists by grouping individuals ' 
according to communities is not opposed to the 
fundamental principle of joint electorates. An 
electorate still remains joint, even though its com¬ 
ponent members are grouped according to the com* 
munities to which they respectively belong. 

(P 433 C 1] 

(c) Bombay (City) Municipal Act (3 of 1868)* 
S, 19 (4) — Voter enrolled as such in his own 
ward— Fact that his name is placed among 
a community and is not placed strictly accord¬ 
ing to alphabetical order among voters irres¬ 
pective of their communities does not injure 
his franchise or personal right so as to enable 
him to apply under S. 4S» Specific Relief Act. 

Sven assuming that the ward lists have not 
been strictly prepared according to sub-ss. (3) and 
(4) the applicant must still satisfy the Court, be* 
fore invoking its extraordinary jurisdiction under 
S. 45. Specific Relief Act, that the ward lists and 
the electoral rolls based upon them would have 
injured his franchise or personal right. A man's 
franchise is his right to vote at an election and 
the qualifications upon which that right is based. 
An applicant who has the qualifications of a voter, 
and is in fact enrolled as such in his own ward is 
not injured from exercising his right to vote even 
though his name is placed among a community 
and is not placed strictly according to alpbabe* 
tical order among the voters, irrespective of their 
communities. The roll so prepared does not injure 
the applicant In exercising bis franchise by pre¬ 
venting him from taking any part whatsoever 
either by way of signing any nomination paper of 
any candidate as proposer or seconder or by voting 
or otherwise. Hence neither his franchise nor per¬ 
sonal right has been injured within the meaning 
of proviso 1 to S. 46. [P 438 O 2; P 434 0 1) 

(d) Bombay (City) Municipal Act (3 of 1888)t 
Ss. 28 (k) and 32—Election not called in ques¬ 
tion — Municipal Commissioner cannot be res¬ 
trained under S. 45, Specific Relief Act, from 
acting under Ss. 28 (k) and 32. 

The words of Ss. 26 (k) and 82 are mandatory. 
The Municipal Commissioner cannot forbear to 
act under S. 28 (k) and under S. 32 when the elec¬ 
tion has not been called in question under the 
provisions of 8. 33. It is the doing of these acts 


which is incumbent upou him by the clear terms 
of the statute. The jurisdiction of the Court is 
limited to cases where there is a clear breach of 
duty to do or forbear from doing, as the case may 
be. The Municipal Commissioner can only forbear 
to do those acts if the election was declared in- 
valid. An applicant under S. 45, Specific Relief 
Act, however, cannot ask for such a declaration 
nor can the Court make it, as a relief by way of 
declaration is neither contemplated by nor directed 
under the Section. Hence the Municipal Commis¬ 
sioner cannot be restrained from doing that which 
until the election is set aside is clearly incumbent 
upon him to do under the Act 40 Cdl 568, Rel, 
on. [P 434 0 1. 2) 

(e) Bombay (City) Municipal Act (3 of 1688), 
S. 33 — S. 33 does not take away applicant’s 
right to apply to High Court, under S. 45, Spe¬ 
cific Relief Act, even before declaration of result 
is completed—Remedy under S. 33 is however 
more complete—It is therefore not necessary to 
have recourse to S. 45. 

It is an elementary principle of the law that a 
man should not be allowed to have recourse to an 
extraordinary remedy of the kind contemplated by 
8. 46, Specific Relief Act, if it is not really needed; 
so that it is for the applicant to show that be has 
no other specific and adequate legal remedy. 6. 83 
only comes into operation after the declaration of 
the results is completed under 8. 32, and S. 33 
does not take away the applicant’s right, if any, 
to go to the High Court in a proper case under 
S. 45 even before the declaration of the result is 
completed. But the remedy under 8. 33 would cer¬ 
tainly be the more complete remedy; and the appli¬ 
cant cannot say that he has no other remedy 
whatsoever. fP 434 C 2; P 435 C 1} 

(f) Bombay (City) Municipal Act (3 of 1888), 
Ss. 28 (k) and 33 — Jurisdiction under S. 45, 
Specific Relief Act, cannot be exercised to res¬ 
train Municipal Commissioner from acting 
under Ss. 28 (k) and 32 if applicant has not 
challenged electoral roll before elections and 
waited till declaration of results was about to 
be completed. 

The applicant under B. 45, Specific Relief Act, 
must show that the order he has prayed for is con¬ 
sonant to right and justice. That expression ‘con¬ 
sonant to right and justice’ only emphasizes the 
equitable jurisdiction of the Court in making the 
order. What is or what is not consonant to right 
and justice must depend on the facts and circum¬ 
stances of each case. In the exercise of Its extra¬ 
ordinary jurisdiction the Court generally has 
regard amongst other things to considerations of 
the importance of the case, or the principles in¬ 
volved, or the delay on the part of the applicant 
in making the application, or to considerations 
which involved protection of the rights of other 
persons. Jurisdiction under S. 45, Specific Relief 
Act, cannot be exercised to restrain Municipal 
Commissioner from acting under Ss. 26 (k) and 32 
if the applicant has not challenged the electoral 
roll before the election and waited till after the 
election was over, and moved in the matter only 
just before the declaration of results was abont to 
be completed: 39 Cal 598 and AIR 1925 Bom 255, 
Dialing. [P 485 C 1, 2) 

N- P. Engineer, F. B. Vachha and T. M. 

Guido — for Applicant. 

F. J. Goltman and Sir Jamshedji Kanga 

— for Bespondent, 
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Order,—This is a petition filed by the 
applicant under S. 45, Specific Belief Act. 
for an order requiring the rMPOudent. the 

is a person holding a pnhlio office within 

the meaning of that ° nfcLned 

from doing certain speciec acts mentioned 
irom . f. connexion with the 

I lelpriVtions h^d m Bomha. on m 

trolled as a voter in ward No 6 (Bhu- 
feahwar and Market) in the Municipal 

electoral roll for the city of 
name appears under serial number 7895 in 
^^h^ward roll of that ward. The app leant s 
caseTs that the ward lists for the nineteen 

wards upon which the 

J^"nded on or about 20th December 1938. 

Irrnot. to use tbe words of tbe peti^tion. 
"prepared strictly in accordance with the 
mandatory provisions of snb-ss. (3) and 

(i) of S 19 of the said Act (meaning the 
litv of Bombay Municipal Act of 1888). 
lUrlf fherefore there was no proper electo. 

r roll ^n operation at the date of the 

tions, and that the elections held under 
thTt roll are in law a nullity. The applicant 
accordingly prays ,for an order requiring 
the Municipal Commissioner to forbear 
from doing the acts specified in para. 16 of 
the petition . 

(a) To cause lists prescribed under cl. (k) of Sec. 
tion 28 of tbe said Act to be prepared for each 
ward aud made available for sale or Inspection in 
the Commissioner’s Office, (b) To declare the re* 
suit of tbe said so.called General Elections of 
councillors under the provisions of Sec. 82 of the 
said Act, and (c) to 6z tbe r^ulsite notice in res. 
peeb of tbe result of the said so called General 
Elections of councillors under the provisions of 
6. 82 of the said Act. 

The petition was filed on 18th February 
last, and on the same date counsel for the 
applicant applied for and obtained a rule 
calling upon tbe Municipal Commissioner 
to show cause why the order applied for 
should not be made. It was also alleged in 
the petition that the applicant bad, by bis 
notice, dated 15th February last, asserted 
bis right in tbe matter, and required the 
Municipal Commissioner to forbear from 
doing the specific acts and to inform the 
applicant accordingly, but he had failed 
and neglected to do so. That statement ap. 
pears in para. 18 of tbe petition, and on 
the strength of the statement an order for 
interim stay was made till Tuesday last 
when the rule was argued in Court. 

The application is made under Sec. 45, 
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Specific Belief Act. Under that Section the 
High Court of Bombay is empowered to 
make an order requiring any specific act to 
be done or forborne by a person bolding a 
public office, subject to the conditions con¬ 
tained in provisos (a) to (e). Under the 
provisos the applicant must be a person 
whose property, franchise or personal right 
would be injured by the forbearing or do¬ 
ing (as the case may be) of the specific act; 
the party against whom the order may be 
made must be amongst others a person 
holding a public office upon whom the do¬ 
ing of or forbearing to do the act is under 
any law for the time being in force, clearly 
incumbent. The applicant must also estab¬ 
lish that he has no other specific and 
adequate legal remedy, and that the remedy 
given by the order applied for will be com. 
plete. Further, in the opinion of the Court 
the doing of or forbearing to do the act 
must be consonant to right and justice. 
S. 46 provides that every application under 
this Section must be founded on an affidavit 
of the person injured, stating (a) his right 
in the matter in question, (b) his demand 
of justice, and (c) the denial thereof. It, 
has been held in •numerous oases that thel 
conditions laid down in these provisos 
are cumulative, so that all of them, 
must be fulfilled before the order applied, 
for is made. It has also been held that the: 
order is discretionary. The Court’s juris¬ 
diction has no doubt to be exercised for the 
protection of the rights of the public ; but 
it must nevertheless be exercised with cau- 
tion, as the remedy is of a summary nature 
and coercive in its character. It must be 
further borne in mind that S. 45 enables 
tbe Court to make an order requiring any 
specific act or acts to be done or forborne 
from being done, and nothing else. 

In the first place, therefore the appli. 
cant must show that bis franchise or per. 
sonal right would be injured by the doing 
of the acts he wants the Municipal Com- 
missioner to forbear from doing. In order 
to deal with this contention it is necessary 
to examine some of the relative Sections of 
the Bombay Municipal Act. S. 19, sub- 
cl. (3), provides : 

The list of voters of wards shall be made in 
separate lists, called ward lists, one for each ward 
into which the city is divided as hereinafter pro- 
vided, containing the names of persons entitled to 
be enrolled as voters of that ward. Tbe ward lists 
shall be arranged in alphabetical order and shall 
contain the addresses of persons who are entitled 
to be enrolled nnder the provisions of sabs. (2) of 
Section 11. 
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It is provided by Seo. 19, sub.s. (4), that 
in preparing the ward lists the Commis. 
sioner shall enter therein the names of the 
■persons who are entitled to be enrolled 
under the provisions of Sec. 11, sub.s. (2), 
whether such persons be individnals, com. 
^panics, firms, undivided families or other 
associations or bodies of individuals, and 
shall also enter the names of persons who 
are entitled as aforesaid as the trustees of 
any building or land. The part of sub.s. (4) 
beginning with the words "whether such 
persona" up to the end has now been amen, 
ded by the Bombay Act 13 of 1938; but, 
as that amendment did not apply to the 
elections already held, I need not trouble 
further about it. The ward lists that were 
actually prepared for the 19 wards are 
divided (l) for individuals, and (2) for com. 
panies and firms as under, viz., (1) for in. 
dividuals divided according to communities, 
and sub-divided according to streets ; and (2) 
for companies or firms divided according to 
streets. It is contended on behalf of the 
■applicant that such an arrangement is not 
according to the provisions of S. 19, sub. 
ss. (3) and (4). It was also contended that 
the arrangement was opposed to the funda. 
mental principle of joint electorates. That 
contention was not pressed, as it was really 
not tenable. An electorate still remains 
joint, even though its component members 
are grouped according to the communities 
to which they respectively belong. 

Counsel for the applicant argued that 
:the provisions of Bee. 19 (3) and (4) are 
mandatory. Counsel for the Municipal 
Commissioner argued that they were direo. 
tory, and that in fact the grouping accord, 
ing to communities was made only for the 
sake of convenience at the time of voting. 
No doubt, the words "shall be made," 
"shall be arranged," "shall enter," are 
•mandatory words ; but on a close ezamina. 
tion of the sub.aections I do not find any. 
thing in them which prevents the voters 
being grouped according to communities, for 
the ward lists would still be in alphabet!, 
oal order, though literally the names of the 
voters appearing in alphabetical order 
would be grouped according to the com. 
munities to which they belong. I do not 
'think that in preparing the ward lists 
there was a material deviation from those 
sub.aections. Bven if the ward lists are not 
literally prepared in accordance with the 
provisions of S. 19, sub.ss. (3) and (4), sub. 
stantially they are so prepared, and it has 
:Qot been alleged that any injustice has re. 
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suited to anyone on that account. The ap. 
plicant himself says that the ward lists are 
not "strictly prepared" according to the 
provisions of the sub-sections. It is no. 
where specifically alleged that they are il. 
legal. In another place in the petition the 
words used are that the arrangement is 
"singularly at variance with that prescribed 
under the mandatory provisions of the sub. 
sections." Even assuming that the wardi 
lists have not been strictly prepared ao. 
cording to those sub-seotions, the applicant 
must still satisfy the Court, before invok. 
ing its extraordinary jurisdiction, that the 
ward lists and the electoral roll based upon 
them would have injured his franchise or 
personal right. A man's franchise is his 
right to vote at an election and the quali¬ 
fications upon which that right is based. 
How was the applicant who has the quali¬ 
fications of a voter, and is in fact enrolled 
as such in his own ward, injured from exer. 
cising his right to vote? He was not pre. 
vented from voting if he had chosen to do 
so, even though his name was placed among 
Hindus, and was not placed strictly accord, 
ing to the alphabetical order among the 
voters, irrespective of their communities. 
The only explanation I could get was that 
there was no electoral roll as contemplated 
by the letter of the provisions of S. 19 (3) 
and (4), that a properly prepared roll being 
the basis of a proper election there was no 
basis for the election at all, and that there, 
fore the applicant could not exercise his 
right to vote. Every voter, it was argued, 
has a right to vote and to see that others 
vote according to a properly prepared elec¬ 
toral roll, and such a roll not being there, 
the applicant's right was injured. It is 
somewhat difficult to understand this argu. 
ment. To use counsel’s words, "there was 
an irregularity going to the root of the 
matter." If there is any irregularity at all, 
the matter is one which could be settled 
between the Corporation and the Municipal 
Commissioner; but with that I am not 
concerned. I do not see how the roll as 
prepared, injured the applicant in exerois. 
ing bis franchise in the manner indicated 
by him in para. 15, viz., that it prevented 
him from taking any part whatsoever either 
by way of signing any nomination paper of 
any candidate as proposer or seconder or 
by voting or otherwise. I have already said 
that there was nothing to prevent him 
from voting. There was nothing also to 
prevent him from signing the nomination 
paper of a candidate as proposer or sepon* 
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der, if at aU he had entertained the inten- 
tion to do so. There is really no act or 
omission pointed out to me which ca 
said to have really interfered 
franchise. I therefore ean- 

chise has not been injured 

ing of proviso 1 ‘it-h much less 

It was also argued, though j ^ight 

emphasis, that pemonal right is 

had also been injured. A 

not a right which “^e“t?y of any 

„,ea ^ooiety VOBse.^^ ^St m«st show 

act of his own. . * aggnite individual 

|that ^(.ug matter complained 

Iright of tis own m thj^mat^ ^ 

the"oommanity at large. No special circum- 

rrr|hrThraTpH“al ?hte! 

personal interest of his own as a 

vo\er°beyond what he had in common with 

other voters. There is therefore no injury 
to his property as contemplated by the 
Section. The duty sought to be enforced 
on the Municipal Commissioner must be 
clear and obligatory and the forbearing to 
do the acts he wants to do must be clearly 
incumbent upon him. What is incumbent 
is not discretionary. There has been a de 
facto election and what remained for the 
Municipal Commissioner to do was to com. 
plete the result by the final declaration 
under S. 32 of the Act. The first specific 
act which the applicant wants the Muni¬ 
cipal Commissioner to forbear from doing 
is to cause lists prescribed under S. 28 (k) 
to be prepared and made available for sale 
in his office. The words of S. 28 (k) are 
that the Commissioner shall declare the 
result of the poll as therein stated and shall 
cause lists to be prepared for each ward 
with the details mentioned in the sub.cl. (k). 
These words are in my opinion also xnanda- 
Itory. The next two acts go really together, 
viz., that he should forbear to declare the 
result of the elections and to fix the requi¬ 
site notice in respect of the result under 
S. 32. The words of that Section are that 
the result of every election shall be declar- 
ed and that the said notice shall he signed 
by him. These words are equally manda- 
tory. Under S. 33, sub.cl. (5), every elec¬ 
tion not called in question in accordance 
with the foregoing provisions shall be 
deemed to have been to all intents a good 
and valid election. Can the Municipal Com¬ 
missioner forbear to act under Sec. 28 (k) 
and under 8. 32 when the election has not 
been called in question under the provisions 
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of S. 33 ? ie f'be doing of these acts 
which is incumbent upon him by the clear 
terms of the statute. The jurisdiction of 
this Court is limited to cases where there 
is a clear breach of duty to do or forbear 
from doing as the case may be. What is| 
or is not clearly incumbent must be deter, 
mined by reference to the provisions of the 
statute or regulation under which the act 
complained of should have been done or 
forborne. The words of S. 45, sub.cl. (b), 
are “under any law for the time being in 
force” and the law for the time being in 
force is the law laid down in the Municipal 
Act. It is the doing of the acts mentioned 
in para. 16 and nob the forbearance to do 
them which is enjoined upon the Municipal 
Commissioner. The doing of those acts does 
not constitute an infringement of the appli¬ 
cant’s personal right or franchise. The 
Municipal Commissioner could only forbear 
to do those acts if the election was declared 
invalid. An applicant under S. 46, Speoificl 
Belief Act, however cannot ask for such a 
declaration nor can the Court make it, as 
a relief by way of declaration is neither 
contemplated by nor directed under the 
Section : see 40 Cal 688.^ In my opinion, 
therefore, the Municipal Commissioner can- 
nob be restrained from that which until 
the election is set aside, is clearly incumbent 
upon him to do under the Act. 

It is an elementary principle of 
that a man should not be allowed 
recourse to an extraordinary remedy o ^ 
kind contemplated by Sec. 45 if it is 
really needed; so that it is for the ' 
cant to show that he has no other speci 
and adequate legal remedy. It was argued 
on behalf of the Municipal Commissioner 
that the applicant should have awaited tin 
after the final declaration of the results of 
the election was made as contemplated 
by S. 32 and then pursued his remedy 
under S. 33 under which inter alia a voter 
can challenge the validity even of an entire 
election before the Chief Judge of the Small 
Cause Court, Bombay. That is the special 
tribunal appointed by the statute for the 
purposes, as laid down in 31 Bom 604,^ 
S. 33 however only comes into operation 
after the declaration of the results is com. 
plete under S. 32, and I do not think that 
Sec. 33 takes away the applicant’s right, if 
any, to go to the High Court in a proper. 


1. In re Piovas Chandra Roy, (1913) 40 Cal 608 

=18 I C 627=17 OWN 1226=17 OU 354. 

2. Bhalshankar v. The Mnnlcipal Corporation o£ 

Bombay, (1907) 31 Bom 604=9Bom LR4M- 
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case under See. 45 even before the deolara- 
^ion of the result is completed. The remedy 
under Sec. 33 would certainly be the more 
complete remedy; and the applicant cannot 
say that he has no other remedy whatso. 
ever, though at the moment the applies, 
tion was hied he had technically no remedy 
under Sec. 33 of the Act* 

The applicant must, lastly, show that 
the order he has prayed for is conso- 
Inant to right and justice. That expression 
I'consonant to right and justice' only em¬ 
phasizes the equitable jurisdiction of the 
Court in making the order. Counsel for the 
applicant relied on 39 Cal 598,® which has 
been followed in 45 Cal 950.* It was held 
in the earlier case that the omission of a 
statutory officer to perform his public 
duties as to the settlement of the electoral 
roll in the manner provided by the Act in 
question is a forbearance to do something 
that is not consonant to right and justice 
within the meaning of S. 45. In that case 
the petitioner challenged the list of voters 
of a ward of the municipal town of Calcutta 
on the ground that certain claims and objec¬ 
tions which were hied by a person were 
not lodged in their proper place and within 
the time limited for the purpose. That was 
a case where the list of voters was chal- 
lenged before the election was held. In 
fact the petitioner and the person hling the 
claims and objections were rival candidates 
for being elected as commissioner of a par¬ 
ticular ward of the municipal town of 
Calcutta. In such a case the omission to 
prepare and publish a revised list of voters 
was not consonant to right and justice, as 
it would injure the petitioner’s franchise. 
Similarly, in 27 Bom L B 368,® a suit was 
hied for a declaration that the preparation 
and publication of the list for voters for the 
District Local Board for the district of 
Surat were not according to the provisions 
of the Act. It was hied before the elections 
were held. In fact, the injunction prayed 
for was that the Collector of Surat may be 
restrained from holding the elections. Mac- 
leod, C. J. however held that the proper 
remedy of the plaintiff was not by suit, but 
under S. 45 of the Act. With regard to the 
electoral roll it must be remembered that 

8. In re B. 0. Sen, (1912) 89 Cal 698 = 14 I C 

662=15 C L J 494=16 OWN 472. 

4. Sorendra Obandta Gbose In re, (1919) 6 AI B 

Cal 60=49 1 0 454=46 Cal 960. 

5. Kanalyalal ▼. Secretary of State, (1926) 12 

AIR Bom 266=67 1 C 475 = 27 Bom L R 

866 . 


it could be challenged under the Act before 
the elections, and also corrected and revised. 
In this case there has been an election in 
which the voters went to the polls on the 
basis of the Municipal electoral roll in 
question, and the applicant was well aware 
of it on his own showing in para. 15 of the 
petition. He does not say when he first 
came to know that the roll was not the 
proper electoral roll as be contends it is 
not. He seems to have waited till after the 
election was over, and moved in the matter 
only on 15th February last, just before the 
declaration of results was about to be com. 
pleted. No court of equity would come to 
the rescue of a person under this among 
other circumstances and exercise its discre. 
tion in his favour. What is or what is not 
consonant to right and justice must depend 
on the facts and circumstances of each 
case. In the exercise of its extraordinary 
jurisdiction the Court generally has regard 
amongst other things to considerations of 
the importance of the case, or the prin. 
ciples involved, or the delay on the part of 
the applicant in making the application, or, 
to considerations which involve protection 
of the rights of other persons. 

In my opinion this is not a bona fide ap. 
plication, and it cannot be sustained on its 
merits. The provisions of Sec. 45, Specific 
Belief Act. under which the applicant seeks 
relief have not been complied with. The 
application is thereby vitiated, and the 
Court cannot exercise in favour of the ap. 
plicant the extraordinary jurisdiction that 
has been invoked. In the result the applica- 
tion must be dismissed with costs, the rule 
discharged, and the interim stay order 
vacated. Costs to be taxed. 

D.S./b.K. Application dismissed. 
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Amritlal Raichand Jhaveri, Firm — 

Plaintiffs. 


V. 

Bhagwandas Fatehchand and others — 

Defendants. 

Suit No. 394 of 1936, Decided on 7th 
March 1938. 

(a) Sale of Goods Act (1930), S. 27*—Goods 
delivered jangad by owner to broker—Broker 
in printed agreement admitting that be received 
goods only for purpose of showing them to 
intending purchasers without power of sale~ 
Broker held not mercantile agent. 

The goods entrusted jangad are not goods to be 
sold on approval but rather goods to be shown for 
approval. The term **jaDgad" does not mean*‘8ale 
or return,’* [P 440 0 1, 2} 
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Certain goods were delivered 

owner to a broket. According to the printed t 

the broker admitted that he inteadlDg 

only for the purpose of whatsoever 

ownership of the go<>d^ 

-d^h^tln'^Jh^etoorre^^^^^^^ 

n^W-d reeponelble tor t e 
‘“Seid that the broker ^ not 

^HnLiXnHg^. - Re-i- 

‘••?k*e%“atro^'rdea.er and a 

a prineipal and agent and not oi 440 O.O 

one doe^- 

“%Tib\?°s“o“ ««noile »11 

K^t 16 not tonnd ‘ight than the printed 

ore to be gWen greater we.g ^ 

ones. , Act (1930), S. 24 — Pro- 

(d) Sale of p® broker even If goods are 

p ,, doe. not^pM. 

deliverea delivered to broker on jangad 

Even if can pass to him under 8. 24. 

terms, no property ^ 2 ^ 

/ ^ Sale of Good. Act (1930). S. 24-Good. 
!i «n I'aogad term, by broker, mercantile 
receive thirdly by agent — Applicability in 

each ca.e of S. 24, explained. 

Goods or jewellery may be delivered by the 
wnet to the buyer, with the intention that be 
may inspect the same and oltimately purchase it. 
The goods in such cases are stated to to delivered 
lot approval, i. e., “jangad.” Sec. 24 covers that 
gituation. Goods may be handed over to a mercan* 
tile agent also “jangad” meaning to be shown for 
approval to bis customers. Under those citcum> 
stances, if the mercantile agent eSects a sale, the 
title of the purchaser Is protected under S. 97 of 
the Act provided there Is no want of good faith. 
The mercantile agent who receives goods on jangad 
acquires no property by reason of S. 24, because 
be is not a buyer. He has therefore no title to pass 
on the property by reason of 8. 24. The third con. 
tingency is where the owner delivers goods to an 
agent (who is not a mercantile agent falling within 
the definition of that expression as given in the 
Bale of Goods Act) on terms arranged between the 
owner and the agent. As one of the terms of 
delivery, the goods may to given jangad, i. e. for 
approval by a prospective customer or to to shown 
for approval. To such a case neither 8. 24 nor 
8. 27, Sale of Goods Act applies, and the extent of 
the authority of the agent depends on the terms 
of bis agency, and the provisions governing the 
relations of principal and agent as found in the 
Contract Act. It is clear that in that case also no 
property passes from the owner to the agent under 
S. 24, nor Is a sale by him protected under S. 27. 
If this authority enables him to sell the goods, the 
sale is authorized and binding on the owner. If 
the authority is exceeded, the question will have 
to be considered in the light of Ss. 227 and 228, 
Contract Act. C? 441 0 2 ; P 442 0 I] 
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(f) Contract Act (1872),_S,. 190 and 1»3— 
AgVnt’a act of delegating hi. authority to other 
i. not binding on principal unle.. .uch right to 
appoint anb-agent i. Mtabliahed under S. 193. 

Under S. 190 an agent has no power to delegate 
his authority to anyone except when it is done 
according to the custom of trade or from the 
nature of the agency it must be done. Unless such 
a tight to appoint a sab.agent is established under 
S. 193 this act of the agent is not binding on the 
principal and he is entitled to repudiate the same. 

[P 443 0 2] 

M. V. Desai — for Plaintiffs. 

K. T. Deaai and M. P. Amin — 

for Defendants 1 and 2, and 4 

respectively. 

Jndgmenti—This case, which involves a 
sum of three thousand rapees only, has 
been contested as a test case to determine 
certain points in the diamond trade in Bom. 
bay. Plaintiffs, a firm dealing in diamonds, 
banded over to defendant 1, 173 diamonds 
on or aboat 8th November 1934, on terms 
signed by him in the plaintiffs’ book. That 
document runs in the following terms : 

To 

Zaveri Amritlal Baichand, 

Bombay, 8>11*1934. 

(Written by Shah Fatehohand Lallubhai.) 

I have this day received from you the goods 
specified below, for the below>stated purposes and 
on the below'Stated conditions. 1. The goods have 
been entrusted to me for the sole purpose of being 
shown to the intending purchasers. 2. The owner¬ 
ship of the goods is of yon alone and I have no 
right to or Interest in them. 3. I have no authority 
whatever to sell, mortgage the goods or to deal 
with them otherwise. 4. I am bound to return the 
goods whenever you make a demand for their 
return. 6.1 am responsible for the return of the 
goods to you in the same condition in which I 
have received them. And so long as I do not return 
them to you, I am liable and responsible for them 
in all respects. 

Partionlars of the goods :— 

Diamond brilliants 173 in camber, ratis 14i, 
Bate up to Bs. 225. 

(The Signature of Shah Fatebcband Lallubhai in 
respect of the “jangad” (goods taken on approval) 
by the hand of Bhagwandas.) 

Diamond brilliants 58 in number, carat S-Sl, 
Bate £15*3. 

68 returned. 

(The signature of BhahFatehchand Lallubhai in 
respect of the “jangad” (goods taken on approval) 
by the hand of Bhagwandas.) 

Plaintiffs not having received back the 
diamonds for some time called upon defen. 
dants 1 and 2 to return the same, but they 
were put off. Defendants 1 and 2 are part¬ 
ners and do business as brokers in diamonds. 
Defendants 3 and 4 are stated to be brokers 
in jewellery. The plaint states that on 
making inquiries the plaintiffs learnt that 
the defendants had conspired together to 
deprive them of the diamonds. The plain. 
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tiffs thereupon moved the police and the 
police recovered the diamonds from defen. 
dant 4*8 possession. Plaintiffs then filed'a 
complaint for criminal breach of trust and 
conspiracy. In this suit the plaintiffs claim 
recovery of the diamonds on the following 
grounds : (l) That the defendants bad en. 
tered into a criminal conspiracy to deprive 
the plaintiffs of the diamonds. (2) That 
defendants 1 and 2 had committed criminal 
breach of trust in respect of the diamonds 
and defendant 4 had obtained possession of 
the diamonds with notice that an offence 
had been committed in respect thereof. 
(3) That the plaintiffs were the owners of 
the diamonds and as such were entitled to 
recover the same from the defendant who 
was in possession of them. Defendants knew 
that none of them had authority to deal 
with the diamonds of which plaintiffs were 
the owners. (4) That the defendants held 
the diamonds in trust for the plaintiffs and 
the plaintiffs sought to follow the same 
in the hands of defendant 4. The prayers 
are for the return of the diamonds or re¬ 
covery of their value. 

Defendants 1 and 2 admitted in their 
written statement that they bad received 
the diamonds from the plaintiffs as brokers 
on the terms mentioned in para. 3 of the 
plaint. According to them they had re¬ 
turned the diamonds to the plaintiffsi who 
sold the same directly to defendant 3. They 
therefore contended that they were not 
liable to the plaintiffs at all. In his written 
statementi defendant 3 alleged that he re¬ 
ceived those diamonds from defendants 1 
and 2 jangad and in his turn delivered over 
the same to one Hiralal Jivabhai, in order 
that Hiralal may sell the same to his cus¬ 
tomer. In that written statement it was 
urged that defendant 3 having merely 
passed on the diamonds he was not liable 
to the plaintiffs. Defendant 4 denied the 
charges of conspiracy made in the plaint 
and also denied that he bad any knowledge 
of any offence having been committed in 
respect of the diamonds. Against the plain¬ 
tiffs' claim to recover the diamonds as 
the owners thereof, defendant 4 stated in 
para. 9 of his written statement that de- 
fendants 1 and 2, who were mercantile 
agents, were with the consent of the plain- 
tiffs, in possession of the diamonds and the 
same were sold by them, when acting in 
the ordinary course of business, to defen¬ 
dant 3 and therefore that sale was valid 
and binding as if it was espressly autho¬ 
rized by the plaintiffs. Defendant 4 con. 


tended that be purchased the said diamonds 
from defendant 3 in good faith, and at the 
time when he purchased them, he had no 
notice of the fact that defendants 1, 2 or 3 
had no authority to sell them. He there¬ 
fore contended that the plaintiffs were not 
entitled to recover anything from him. 

On these pleadings defendants 1 and 2 
raised five issues. After the case proceeded 
for a short time those defendants withdrew 
and the case thereafter proceeded against 
them ex parte. Defendant 3 did not appear 
at the hearing to defend or support his 
written statement. On behalf of defendant 4 
ten issues were raised. At the commence, 
ment of the trial Mr. Desai for the plain, 
tiffs intimated that he did not propose to 
establish any criminal conspiracy or allega- 
tions contained in para. 5 of the plaint. 
Issues 1 and 2 were therefore given up and 
are found against the plaintiffs. Plaintiffs 
have to prove in the first instance that the 
173 diamonds belonged to them. Amritlal, 
a partner in the plaintiff firm, gave evi¬ 
dence to support that claim. He produced 
his book in which defendant 1 had signed 
the entry containing the terms on which 
the diamonds were received by his firm 
from the plaintiffs. In his oral evidence 
Amritlal further stated that the diamonds 
were never sold and the entry in his book 
remains unoancelled. That supports the 
plaintiffs’ case. He produced bis sale book 
in which there was no entry in respect of 
the sale of 173 diamonds. In my opinion, 
Amritlal's evidence satisfactorily establishes 
that the plaintiffs themselves never sold 
the 173 diamonds to defendants 1 and 2 or 
to defendant 3. The 173 diamonds pro. 
duced by defendant 4 were identified by 
Amritlal as his diamonds and he was not 
cross-examined on that point at all. The 
result is that the plaintiffs established that 
the diamonds, which were put in as £x. F. 
were plaintiffs’ property and had not been 
sold by them. 

In my opinion the evidence led on be- 
half of the plaintiffs does not establish any 
case of fraud or offence having been com. 
mitted in respect of obtaining the diamonds 
from the plaintiffs. In Amritlal’s evidence 
there is nothing to suggest that when de- 
fondant 1 received the diamonds from the 
plaintiffs he had any fraudulent or crimi- 
nal intention. Issue 6 must therefore be 
found against the plaintiffs. Defendant 4 
denied that when be purchased the dia¬ 
monds he had any notice that defendant 1, 
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2 or 3 had no authority to 
or that tha plaintiffs were the owners 
thereof. The evidenoe does not estabhs^ 
that when defendant 4 receiv 
Londe he had notice of want of authority 
in the defendants or any of them. The 
dence does not show that^ g jq 
dant 4 knew that the ^‘““““^"^X^ant 1. 

defendant 3 s jggne should there- 

in the SegXe. As regards 
fore be . defendant 3 was called as a 

from defendants 1 and g 

were plaintiff s P^oP diamonds to defen. 
not have therefore failed to 

de?endlnt 4 was aware that 

establish that P owners of the dia. 

*‘^nnd 8 *whe^^ they received the same. The 
^“nd part of the fifth issue should there. 
?o“ be answered also in the negative. Al. 

riflfflndant 4 has raised no issue as 
r^ards the plaintiffs’ claim to follow trust 
^Mrty ia bis hands, the evidence does 
establish that there was any such trust 
created or that the plaintiffs were entitled 
to follow trust property. 

Xhe main contest between the parties is 
on the defence formulated in para. 9 of de¬ 
fendant 4's written statement. That is 
covered by issues 7 to 11. The defence is 
based on Sec. 27, Sale of Goods Act. The 
first question in that connexion is whether 
there was a sale by defendant 3 to defen. 
dant 4. In his evidence, defendant 3 denied 
that he bad sold the diamonds to defen. 
dant 4. That is contradicted by defendant 4 
in bis evidence. In support of his statement 
defendant 4 produced an endorsement made 
on the back of the counterfoil of his cheque 
(Ex. 4) to the effect that the same was paid 
in full settlement of the diamond account 
to defendant 3. In the whole counterfoil 
book produced by defendant 4 this is the 
only counterfoil on which there is an en. 
dorsement at all. Moreover, the endorse¬ 
ment does not mention 173 diamonds. That 
is material because it is established by 
evidence that two lots of 19 and 20 dia. 
monds of Dalpatram Jasbkaran were sold 
by Dalpatram to defendant 3 and the 
cheque for Bs. 2715, counterfoil of which 
is Ex. 4, was banded over to Dalpatram, 
but the cheque was dishonoured. In fur. 
ther support of his case that there was a 
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sale of 173 diamonds to him, defendant 4 
produced a weighment memorandum^ (Ex. 
3).* That memorandum does not contain the 
name of defendant 4 but to the extent that 
defendant 4 produced the same it goes in 
his favonr. The point is not thus free from 
doubt. If it is necessary to decide, in my 
opinion, defendant 4 has failed to establish 
that the diamonds were sold to him by 
defendant 3. 

Even if a different view is taken, the 
material question is whether such a sale 
(even if proved) is valid and binding on the 
plaintiff's and is any answer to the plain, 
tiffs’ claim. S. 27, Sale of Goods Act, deals 
with the transfer of title. The Section in¬ 
corporates the well.known rule that a per¬ 
son who is not the owner of goods and who 
does not sell them under the authority or 
with the consent of the owner cannot give 
to the buyer a better title than the seller 
himself has. In the present case there is no 
evidence to show that defendant 3 was the 
owner of the goods. On the other hand de. 
fendant 3 denied it, and, as I have pointed 
out, the evidence clearly establishes that 
the plaintiffs were the owners of the goods. 
The evidence also does not establish that 
defendant 3 sold the goods under the autho¬ 
rity or with the consent of the plaintiffs. 
Amritlal of the plaintiff firm emphatically 
denied that he bad authorized anyone to 
sell the diamonds on his behalf. Defendant 
3 in his turn denied that be had any com- 
mnnication with the plaintiffs or had any 
authority to sell the same from the plain¬ 
tiffs. Therefore defendant 4 can only rely 
on the proviso to that Section for bis de¬ 
fence. In para. 9 of his Written statement, 
be has only relied on the proviso and not 
on the body of the Section for bis defence. 
The proviso runs in the following terms: 

Provided that, where a mercantile agent is, with 
the consent of the owner, in possession of the 
goods or of a document of title to the goods, any 
sale made by him, when acting in the ordinary 
course of business of a mercantile agent, shall be 
as valid as if be were expressly authorized by the 
owner of the goods to make the same; provided 
that the buyer acts in good faith and has not at 
the time of the contract of sale notice that the sel- 
let has no authority to sell. 

Id support of his contention that the sale 
by defendant 3 was binding on the plain, 
tiffs, Mr. Amin for defendant 4 relied on 31 
Bom L E 414,‘ (1908) 1 KB 221’ and 


1. Dnrgabai v. 8araswatibai,(1926) 31 Bom LB 414. 

2. Oppenbeimer v. Attenborough & Son, (1908) 1 

K B 221=77 L J K B 209 = 98 L T 94 = 24 
TLB 115=13 Com Cas 125. 
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(1923) 1KB 282.^ In my opinion this con¬ 
tention of defendant 4 entirely fails. Turn¬ 
ing to the words of the proviso it is clear 
that if defendant 3 is considered a mercan¬ 
tile agentt he was not in possession of the 
goods with the consent of the owners. 
Plaintiffs who were the owners gave the 
goods to defendants 1 and 2: they had not 
given the goods to defendant 3 and defen¬ 
dant 3’8 possession was therefore not with 
the consent of the owners. If, on a construc¬ 
tion of the terms contained in Ex. A, defen¬ 
dants 1 and 2 are held to be mercantile 
agents within the meaning of the Sale of 
Goods Act. those defendants were in pos¬ 
session of the goods with the consent of the 
owners, but they had not sold the goods to 
defendant 4 or to anyone. In that view also 
the case is not covered by the proviso. 
Apart therefore from the question of good 
faith and notice, the words of the proviso 
do not cover the present case at all. 31 Bom 
L E 414' is not a case on this point. That 
case was decided under S. 178, Contract 
Act, the words whereof were different from 
the words of S. 27, Sale of Goods Act. The 
particular distinction which may be noted 
is that under S. 178 (as it stood when that 
decision was given) the word “person” 
found place in the Section in place of mer¬ 
cantile agent.” On going through the judg¬ 
ment again, it is clear that the learned 
Judge held that the person in powession 
was himself a dealer in diamonds. The de- 
cision proceeded on that footing as is clearly 
stated in the concluding part of that judg¬ 
ment. The learned Judge held that if a 
dealer was in possession of diamonds, and a 
purchaser or pledgee for value from him 
acted bona fide, such purchaser or pledgee 
had a good title and he could not be order¬ 
ed to hand over the goods to the owner. 
(1908) 1 KB 221* was a case on the con¬ 
struction of S. 2, Factors Act, and dealt with 
the authority of a mercantile agent, who, 
having general authority, acted in the ordi¬ 
nary course of business. The decision was 
that if according to the ordinary course of 
business there was a general authority, any 
particular trade custom could not restrict it, 
I am not concerned in the present case with 
an instance where the mercantile agent in 
the ordinary course of business had general 
authority to sell diamonds. My attention 
has been drawn to an unreported decision 
of the Appeal Court in Cri. Appeal No. 413 

a. Folks V. King, (1928) X K B 282=99 ^ J K B 
126=120 li T 406=39 T L R 77=28 Com Gas 
110=67 S J 227. 
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of 1935* where the term jangad came to be 
interpreted. I am told that it has consi¬ 
derably disturbed the position of diamond 
brokers and dealers and has created con¬ 
fusion in the trade. I am, therefore, parti¬ 
cularly reluctant to express any opinion on 
the general relations of a diamond broker 
and dealer in respect of the sale of diamonds 
through a broker, except to the extent it is 
essential to decide the present case. Plain¬ 
tiffs banded over their diamonds to defen¬ 
dants 1 and 2 on terms which are reduced 
to writing and are found in Ex. A. Having 
regard to that position, I refrain from 
stating to what extent, if the facts were 
applicable, the decision in (1908) 1 K B 
221 * would affect the diamond trade in 

Bombay* 

The decision in (1923) 1 K B 282 is 
equally inapplicable because there the owner 
of a car had delivered it to a mercantile 
agent for sale. The mercantile agent sold 
the car to a third party, who in his turn 
sold it to the defendant. No case of notice 
of fraud or want of good faith having 
been established, the Court held^ that the 
defendant has acquired a good title under 
the Factors Act. In the present case, if de¬ 
fendants 1 and 2 had received the diamonds 
merely as brokers (without any writing as 
in Ex. A) and had sold them to defendant 4 
directly or had sold them to defendant 3, 
who in his turn had sold them to defen¬ 
dant 4, the applicability of this case may 
have to be considered. 

It will be useful to examine first the 
terms on which defendant 1 received the 
diamonds from the plaintiffs. They are in 
the form of a letter written by the firm of 
defendant 1 and defendant 2 and addressed 
to the plaintiffs. The opening words clearly 
set out, in express terms, the purpose and 
conditions on which the goods were deli¬ 
vered by the plaintiffs to defendant 1. 
Taking the printed terms together, it is 
clear that defendants 1 and 2 admitted that 
they received the goods only for the pur¬ 
pose of showing them to intending pur¬ 
chasers; that defendant I'a firm had no 
authority whatsoever to sell, mortgage or 
pledge the goods; that the ownership of the 
goods remained all along in the plaintiffs 
and the first and/or second defendants had 
no right to or interest in them; and that till 
the goods were returned in the condition in 
which they were received or if they were 

4 , Emperor ▼. Hiralal Jlvraj, Cri. Appeal No. 413 
of 1935, decided on 12th February 1936 by 
Beaumont, C, J. and N. J. Wadia, J. 
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not returned, defendants 1 and 2 were lia¬ 
ble and responsible for the same. 

It is not disputed that defendants ^ 

2 are brokers in jewellery and f 

as such for many years ^ 

question to be considered is whether having 

regard to these Act 

Xt the relation 

oonsidared by Madgavkar, ‘2 ? 
roDorted jndgment in Suit No. 1117 of 1SA«. 
At that time the relative Section of the 
Oontraet Act did -ot .contain the e.pres; 
Sion “mercantile agent” but only , Pe«°°- 
On a consideration of the ‘“ms mentioned 
above the learned Judge came to the con. 
elusion that the poseession obtained under 
rdoenment worded as aforesaid was not 
furidical possession within the meaning of 
S 178, Contract Aot. As regards the term 
iangad used in the document the learned 

Trxitffl obssrved as follows ‘ 

^ Asfumlng that jangad in Gujeratl ordinarily 
g ‘approval’ there is no reason to assume that 
coeds entrusted jangad are goods to be sold on 
approval, rather than goods to be shown for 

I^^respeofcfnlly agree with that conclusion 
about the meaning of the conditions found 
in £jX. a in this case. The relation of a 
dealer and a broker is that of a principal 
and agent and not of a seller and a buyer. 
The extent of the authority of the agent is 
to be found in the document under which 
the goods are delivered to him. As between 
the plaintiffs and defendants 1 and 2, 
therefore, it is clear that defendants 1 and 
2 bad no authority to sell the goods. The 
next question to be considered is whether the 
addition of the word “jangad” in the signa¬ 
ture made any difference. It was urged that 
when there were printed terms and written 
conditions the written conditions must pre- 
vail, and as the word “jangad” was written 
in manuscript, the effect of the document 
was that the diamonds were delivered to 
defendants 1 and 2 for “sale or return.” 
The authorities clearly show that when in 
one document there are printed as well as 
jwritten conditions, the Court’s duty, as far 
as possible, is to reconcile all the terms; 
but, when that is not found possible, the 
written conditions are to be given greater 
weight than the printed ones. The dic¬ 
tionary meaning of the word “jangad” is 

5, Kanga Jaghirdar & Co. v. Fatehchand Hira- 
eband, Suit No. 1117 of 1923, decided on 21st 
January 1929 by Madgavkar, J. 


“approval.” As stated by Madgavkar, J. iit 
the passage quoted above, having regard to 
the printed terms in this case, there appearsi 
no reason to assume that the diamoudsi 
were entrusted to defendants 1 and 2 to be 
sold on approval and not that they were 
given to them to be shown for approval. 
In my opinion, taking the document as a 
whole, it is clear that they were given to 
defendants 1 and 2 to be shown for approval 
only. I am unable to accept the contention 
of defendant 4 that the term “jangad” 
means sale or return,” wherever the same- 
is found. I am also unable to accept hia 
contention that having regard to the term 
jangad” used in the signature the printed' 
terms should be given no meaning at alh 
In my opinion having regard to the terms 
on which the goods were delivered to de¬ 
fendants 1 and 2 they are not mercantile 
agents within the meaning of the Sale ofj 
Goods Act, having general authority to sell. 
As I have pointed out, even if they were, 
the case does not fall under S. 27, Sale of 
Goods Act, because they have not sold the^ 
goods to defendant 4. 

The terms on which defendant 3 receiv¬ 
ed the goods from defendants 1 and 2 are 
not clear on the evidence. Defendant 3 
stated that he had received them on jangad. 
He did not say whether he bad signed any 
writing like Ex. A or not. He further ad. 
mitted that he was working as a broker in 
jewellery at the time. It is therefore clear 
that by the delivery of 173 diamonds to 
him, even on jangad terms, no property 
can pass to him under S. 24, Sale of Goods 
Aot. On behalf of defendant 4 it was urged 
that iu respect of 84 diamonds of the 
plaintiffs, defendants 1 and 2 had acted as 
dealers. On the evidence I am unable to 
accept that contention. For this purpose, it 
is necessary to bear in mind the terms on 
which the diamonds were originally handed 
over by the plaintiffs to those parties. Ac- 
cording to the evidence of Amritlal, which 
stands uncontradicted, these diamonds were 
delivered to those defendants on terms 
similar to those found in Ex. A. The sub¬ 
sequent dealings with the diamonds and 
the entry in the plaintiffs’ books, as if 
there was a sale to them, cannot affect the 
original relations established between the 
parties by the document, unless there was 
proof of a new contract. According to 
Amritlal defendants 1 and 2 informed him 
that the diamonds were sold, but as they 
did not disclose the name of the purchaser, 
in the plaintiffs' books the goods were 
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debited to them. In answer to some lead, 
ing questions pnt in cross-examination 
Amritlal did state that those diamonds 
were sold to defendants 1 and 2* hot the 
remaining evidence quite clearly shows 
that the goods were not sold to them as 
merchants but the price was debited to 
them because they did not disclose the 
name of the purchaser and they were res. 
ponsible for the price. I am therefore 
unable to consider that in respect of 84 
diamonds defendants 1 and 2 had acted 
with the plaintiffs as dealers. 

Under S. 19 (3), Sale of Goods Act, pas¬ 
sing of property is a question of intention. 
When the Contract Act governed the sale 
of goods there were no express words of 
that kind in the Act. The rule found in 
S. 24 is to govern when there is no inten- 
tion to the contrary. In considering the 
decisions given under the old Sections of 
the Contract Act this distinction has to be 
carefully remembered. In support of bis 
contention that *'jangad” meant 'sale or 
return'* defendant 4 relied on an unreported 
judgment of Beaumonti C. J., and N. J. 
■Wadia, J. in Cri. Appeal No. 413 of 1935.* 
The accused Hiralal Jivraj (whose name 
was repeatedly mentioned in the evidence 
in this suit by defendant 3) bad appealed 
against his conviction under 8. 406,1. P. 0. 
After considering that the first charge 
framed was not aufldciently particular, the 
judgment proceeded to discuss the charge 
of criminal misappropriation of eighty-four 
diamonds given by Purshottam (defendant 
3 in this case) to the accused. In the opi- 
nion of the Appeal Court the learned Chief 
Presidency Magistrate was in error in con¬ 
victing the accused. It was stated that the 
diamonds were given to Purshottam on 
jangad and became the property of Pur- 
sbottam. If Purshottam in bis turn gave 
the diamonds to the accused, on jangad 
terms, they became the property of the 
accused and be could not be charged with 
criminal misappropriation of the same. 
The evidence was that Purshottam receiv- 
ed the diamonds "jangad" from one Santi- 
lal and delivered them to the accused on 
jangad. The judgment thereafter runs in 
the following terms : 

That being so, the property would pass to the 
accused under Seo. 24, Bale of Goode Act, either 
when he signified hie approval or acceptance to 
the seller or did any other act adopting the 
transaction, and if he did not signify his approval 
or acceptance to the seller but retained the goods 
without giving notice of rejection, then, if a time 
had been fixed for the return of the goods, on the 


expiration of such time, and, if no time bad been 
fixed, on the expiration of a reasonable time .... 
The learned Government Pleader baa argued that 
the accused was a broker, but there ia not a parti¬ 
cle of evidence of brokerage. The transaction is 
stated to be a transaction on jangad. That places 
the parties in the relationship of seller and buyer, 
that is, principal and principal. If the person who 
takes [the property] on jangad sells the property 
at a price in excess of that which he has agreed to 
pay to the seller, be keeps the difference and ho 
does not have to account to the seller as an agent. 
On the other band, if the purchaser from him 
does not pay, be is still liable to pay on his own 
contract with bis seller. 

This passage from the judgment clearly 
shows that, on the facts proved, the ac¬ 
cused was not a broker and the diamonds 
were not delivered to him as a broker. 
Although the judgment does not record 
that the diamonds were delivered over to 
the accused as a buyer or had been received 
by Purshottam as a buyer on jangad from 
the previous bolder or the owner, the 
relation of buyer and seller between all 
parties is assumed. The facts in that case 
also do not show that at the time of receiv¬ 
ing the diamonds the parties bad signed a 
document, like Ex. A in the present suit. 
That judgment therefore does not govern, 
the facts of this case. I think the discus. 
sioD in that judgment about the applicabi- 
lity of 8. 24, Sale of Goods Act, when goods 
are received on jangad terms, requires an 
explanation. Goods or jewellery may be 
delivered by the owner to the buyer, with 
the intention that he may inspect the same 
and ultimately purchase it. The goods in 
such cases are stated to be delivered for 
approval, i. e. "jangad.” S. 24, Sale of 
Goods Act, covers that situation. On the 
other hand, the owner of the goods may 
deliver the same to a mercantile agent, as 
defined in the Sale of Goods Act. Accord- 
ing to that definition of a mercantile agent* 
in the customary course of business, he 
has authority to sell the goods. Goods may 
be banded over to sneb a mercantile agent 
also "jangad” meaning to be shown-for ap. 
proval to his customers. Under those cir. 
cumstances, if the mercantile agent effects 
a sale, the title of the purchaser is protect- 
ed under S. 27, Sale of Goods Act, provided 
there is no want of good faith. On a com¬ 
parison of the words of 8. 24 and S. 27, 
Sale of Goods Act, it is clear that the mer¬ 
cantile agent who receives goods on jangad 
acquires no property by reason of S. 24, 
because he is not a buyer. He has, there, 
fore no title to pass on the property by 
reason of S. 24. This is important because 
if want of good faith is established, the sale 
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can be avoided under S. 27. But H the case 
was governed by S. 24, no question of 
want of good faith arises and the property 
must pass. The third contingency is wh^fl 
the owner delivers goods to an agent o 
is nob a mercantile agent falling within 
definition of that expression as given in 

the Sale of Goods Act) on 
between the owner and the agent, s 

of the terms of deUvery the f 

given jangad. i. e. for approval by a pros- 

pective customer or to be 

val. To such e case neither S. 24 nor S. 

Sale of Goods Act. applies. on 

of the authority of the “gf ‘ f®P®“f/ions 

governing the "s ^oJjrin«pal 

agent as aigo no property 

clear that in t , . agent under 

passes from ° protected under 

i- IP “irtbrauthoX enables him to sell 
The goods, the sale is authorized and binding 
on the owner. If the authority is ezceeded, 
fhe onestion wiU have to be considered in 
tL hght of Sa. 227 and 228, Contract Act. 
The judgment of the Appeal Court which 
treats “jangad” as equivalent to sale or 
return must be read as applicable only when 
the goods are delivered to a buyer. 

In addition to the above grounds I have 
grave doubts about the good faith of defen. 
dant 4 in the transaction. Defendant 4 
is an undischarged insolvent and started 
doing business in Bombay on a small scale 
in August.September, 1934. The evidence 
shows that he had no money. His banking 
account shows that except a sum of about a 
hundred rupees or so he had no cash to buy 
diamonds worth any substantial amount 
at all. According to his own evidence when 
he purchased these 173 diamonds be had 
no means to pay, although he hoped to 
obtain loans from his friends and relatives. 
He produced no evidence to show that any 
arrangements were made to procure such 
loans or that any party had promised to 
give him any money. On the other band, 
his conduct in pledging these very diamonds 
on about 18th/19th November 1934, with a 
Marwari firm and paying over the proceeds 
to satisfy his debts incurred in cotton 
speculation, negatives his good faith. He 
has produced his counterfoil cheque book 
which is in a very mutilated condition and 
about eight counterfoils have been fonnd 
missing between 14th and 23rd November 
1934. In the absence of those counterfoils 
it is difficult to ascertain for what purposes 
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ho had attempted to draw the cheques and 
for what amounts. 


Defendant 4 did not impress me as a 
truthful witness, and unless his oral testi¬ 
mony was supported by clear documentary 
evidence, I do not accept his evidence as 
that of a truthful witness. It appears that 
about this time defendant 3, who was a 
very petty broker, defendant 4, and Hira- 
lal Jivabhai, bad dealings in various lots 
of diamonds and pearls. Barring the 173 
diamonds in suit the rest of the jewellery 
has not been traced. Different merchants 
who had handed over their jewellery to 
brokers for sale, and which jewellery ulti¬ 
mately reached Hiralal or defendant 4 
remained unpaid, because of the dealings 
of these three parties. Defendant 3 came 
to know defendant 4 at the residence of 
Hiralal. Neither side has called Hiralal as 
a witness, perhaps realizing that his evi¬ 
dence would not be considered reliable. 
Amritlal gave his evidence in a straightfor. 
ward and honest manner and I accept his 
oral evidence as that of a truthful witness. 
In order to meet the case of defendant 4 of 
a sale of the diamonds by the first and/or 
second defendants to defendant 3, the plain¬ 
tiffs called defendant 3 as their witness. 
As the case proceeded ex parte against 
defendants 1, 2 and 3 and contested by 
defendant 4 several statements in the evi¬ 
dence of defendant 3 have gone on record 
which would be hearsay evidence as against 
the other parties to the conversation. Tak¬ 
ing the evidence in that light the case 
sought to be established by defendant 4 has 
not been established at all, and there is no 
evidence to prove that there was a sale of 
the diamonds by the first and/or second 
defendants to defendant 3. Defendant 3 
was not a satisfactory witness, but I would 
prefer him to defendant 4, particularly on 
points where the oral evidence of defen¬ 
dant 4 was not supported by any document. 

In addition to the want of means of 
defendant 4 and the manner in which he 
dealt with the 173 diamonds after be gob 
possession of the same, his evidence about 
the making.up of account of sale also shows 
considerable room for suspicion in this 
transaction. According to defendant 4 when 
the account of the sale was made up be 
deducted the full discount of six and a quar¬ 
ter per cent, and received credit for Bs. 25 
by way of interest. Defendant 4 alleged that 
as the diamonds were weighed on 11 th 
November he was liable to pay the price 
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fifteen to twenty days thereafter. He gave 
a cheque to defendant 3 on or about 
llth November post-dated 20th Novem¬ 
ber. Therefore at best he made a payment 
earlier by about five to ten days. Working 
out the figure of Bs. 25 as interest for that 
period, it shows that for obtaining a post¬ 
dated cheque defendant 3 (according to the 
case of defendant 4) gave credit at the rate 
of about three per cent, per month. It is 
really a matter of surprise that a dealer in 
diamonds would give credit for interest at 
thirty-six per cent, per annum for obtaining 
payment by a post-dated cheque five to ten 
days earlier. It is not suggested that this 
rebate of Rs. 25 was given otherwise than 
for interest. If defendant 3 was a mercan¬ 
tile agent within the meaning of S. 27, Sale 
of Goods Act, this way of making accounts, 
in my opinion, indicates that in the matter 
of this sale he was not acting in the ordi- 
nary course of business of a mercantile 
agent. For these reasons, if necessary, I 
would hold that defendant 4 was not pro¬ 
tected under S. 27, Sale of Goods Act, be¬ 
cause there was want of good faith on his 
part in the transaction. 

In Ex. A, at the time of putting his 
signature defendant 1 had added the word 
“jangad.” It was contended that the word 
“jangad” meant "sale or return" and under 
Sec. 24, Sale of Goods Act, the diamonds 
became the property of defendants 1 and 
2. They had therefore title to pass on that 
property to defendant 3, by delivery on 
jangad terms, and defendant 3 in his turn 
could pass it on to defendant 4 by sale. 
When it was pointed out that this case was 
not pleaded in the written statement, Mr. 
Amin, for defendant 4, at the close of his 
final address, applied for an amendment of 
the written statement to raise this conten¬ 
tion. In the present suit, on the pleadings, 
it is nobody’s case that when defendants 
1 and 2 received the diamonds they were 
the "buyers" of the diamonds. Defendants 
I and 2 have not alleged that case in their 
written statement. Nor is that case put 
forth in the written statement of defendant 
4. This argument raises a question of fact 
as to the position of defendants 1 and 2 
when they received those diamonds. That 
question of fact not having been pleaded in 
the written statement, I do not think it is 
permissible to defendant 4 now to amend 
his written statement and raise that ques- 
tion. If the amendment was allowed, it 
would involve the re-opening of the bulk 
of evidence and calling further witnesses. 


Mr. Amin’s application for amendment is 
therefore, rejected. 

Mr. Amin next urged that defendants 1 
and 2 having received the diamonds on the 
terms contained in Ex. A (including the 
word “jangad"), they had authority to hand 
over the same to defendant 3 on jangad. I 
repeatedly asked Mr. Amin if there was 
any authority for that proposition, but ha 
failed to point out any. He urged that if 
defendants 1 and 2 had authority to sell, 
the authority to give possession to defen¬ 
dant 3 was a smaller authority and was 
therefore included in the larger one. In my 
opinion this argument is unsound. Under 
S. 190, Contract Act, an agent has no power 
to delegate his authority to anyone except 
when it is done according to the custom of 
trade or from the nature of the agency it 
must be done. Neither of those contin- 
genoies is alleged in the pleadings nor 
suggested in the course of evidence. No 
issue has been raised on the point. Unless 
such a right to appoint a sub.agent was 
established under Sec. 193, Contract Act. 
this act of the agent is not binding on the 
principal and he is entitled to repudiate 
the same. The authority of defendants 1 
and 2 in the present case was defined by 
the writing which they executed. That 
writing did not give them any power to sell 
the goods. There is no authority express 
or implied in that writing to pass on the 
goods to a third party, with a power to the 
third party to deal with the same as if he 
was the owner. In my opinion, if such a 
privilege was sought to be established, it 
had to be expressly pleaded and proved by 
evidence. The power goes to the root of the 
relations between principal and agent and 
cannot be lightly inferred because it was 
urged in the course of argument by counsel. 
The argument about passing of property to 
defendant 3 and the right of defendant 3 to 
sell is based on 8. 24 which is assumed as 
applicable to an agent who received goods 
to sell. This is due to ignoring the funda¬ 
mental distinction between a buyer and a 
seller and a principal and agent. In my 
opinion, therefore, the argument that defen¬ 
dants 1 and 2 had authority to pass on the 
goods to defendant 3 for any purpose is 
unsound and unwarranted on the evidence. 

On behalf of defendant 4 it was urged 
that be had paid Bs. 1324 and Bs. 950 for 
the price of these diamonds and, therefore, 
in any event, he should get the same back 
before the diamonds were delivered over to 
the plaintiffs. This contention is not pleaded 
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ID hia 'written statement. Considerable 
evidence was led and lengthy cross-exa¬ 
mination conducted to establiah that defen¬ 
dant 4 had paid those two sums towards 
the price of the 173 diamonds to defendant 3. 
In my opinion the evidence does not justify 
that conclusion. Defendant 4 alleged a 
in respect of these diamonds at first he gave 
a cheque for Bs. 2715 to defendant 3. The 

evidence of Dalpatram 
that this cheque of Bs. 2715 was handed 
over to him for the price of two lots of 
nineteen and twenty diamonds sold by him 
to defendant 3. He produced his pass-book 
showing that the cheque was handed over 
to his bank but was returned dishonoured. 
Defendant 3 in his evidence stated that this 
cheque for Bs. 2715 was handed oyer to 
Dalpatram against his diamonds. It is not 
disputed that Dalpatram has not been paid 
in respect of his two lots of diamonds. Ve- 
fendant 4 admitted that his cheque for 
Bs. 2715 was dishonoured and that he had 
no funds at any time to meet the cheque. 
His case in the written statement is that 
after he gave this cheque to aefeudant 3. 
defendant 3 approached him on 13th No- 
vember and asked for an immediate pay. 
ment of Bs. 1324. Defendant 4 accordingly 
cave to the third defendant a cheque dated 
14th November for Bs. 1324. The written 
statement is completely silent as to what 
was the agreement made about the balance. 
In his oral evidence defendant 4 alleged 
that he was to pay the balance afterwards, 
but as defendant 3 absconded from Bom¬ 
bay after a few days it was not paid. This 
explanation is entirely unsatisfactory be- 
cause he met defendant 3 on 18/19th 
November and it is not suggested that at 
that time there was any conversation about 
it. The pass-book of defendant 4 shows 
that after 14th November he had never any 
funds to pay this balance. As against this 
defendant 3 denied that the cheque for 
Es. 1324 was received by him for the price 
of 173 diamonds at all. According to defen¬ 
dant 3 he received from Hiralal Jivabhai 
two cheques for Es. 1324 and Bs. 1700, 
which was the price of 84 diamonds, and 
they were the cheques of defendant 4. These 
84 diamonds originally belonged to the 
plaintiffs. Plaintiffs produced their cash¬ 
book showing that the cheque of Es. 1324 
was received by them towards the price of 
their 84 diamonds. When the cheque for 
Es. 1700 was received, Amritlal presented 
it to the bank; but it was returned dis- 
honoured. He thereupon gave it to defen¬ 


dant 1 and ultimately defendant 1 paid 
sixteen hundred odd rupees in cash, which 
was the balance of the price payable to 
the plaintiffs. Defendant 3 in his evidence 
stated that when the cheque of Bs. 1700 
was dishonoured be was informed of it by 
defendant 1 and the cheque was given to 
him. He conveyed the information to Hira. 
lal and Hiralal paid him Bs. 1700 in cash, 
which he passed on to defendant 1. 

It is material to note in this connexion 
that the price of these 84 diamonds as 
shown by Ex. 2 was about Es. 3023. If 
defendant 4 had nothing to do with these 
84 diamonds, it is surprising that on the 
same day he should give two cheques, which 
exactly make up the price of 84 diamonds^ 
and the said two cheques should be passed 
on together to the plaintiffs, who were the 
owners of the diamonds. Defendant 4’s 
explanation about the cheque of Bs. 1700 
was that he gave it for the price of certain 
pearls which he had purchased from defen¬ 
dant 3. The pearls belonged to one Batan- 
ohand Bhaidas. According to defendant 4 
after hegave the cheque of Bs. 1700 on 14th 
November (but dated 20th November) to 
defendant 3 when he met defendant 3 on 
18th or 19th November, be told him not to 
present the cheque for some days and paid 
him Bs. 950 in cash. In spite of this, defen. 
dant 3 presented the cheque and the cheque 
was dishonoured. After defendant 3 ab¬ 
sconded he inquired who was the owner of 
the pearls, and having ascertained that 
Batanchand was the owner, he paid Batan- 
chand Bs. 1170 in full settlement of Batan- 
chand's claim for the pearls. According to 
the oral evidence of defendant 4 be claimed 
from Batanchand credit for what he bad 
paid to defendant 3 but that was refused. 
In my opinion this conduct of defendant 4 
is very surprising if in the regular course 
of business he had purchased those pearls 
of Batanchand and given his cheque for the 
price. In the first instance he would not 
have paid defendant 3 Bupees 950 without 
getting back the cheque for Bupees 1700. 
Moreover, I do not see any reason why 
defendant 4 should be very anxious to trace 
the owner of the pearls and offer to pay 
him the price, if be had in fact given the 
cheque for Bs. 1700 for the price of the 
pearls. Having regard to his means it is 
also difficult to believe that after paying 
Bs. 950 to defendant 3 towards the price 
of the pearls, he would pay in addition to 
Batanchand Bs. 1170 without consulting 
defendant 3 at all. These factors taken 
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together) along with the fact that the 
amount of these two cheques exactly made 
up the price of 84 diamonds, leads me to 
believe that defendant 4 had given these 
cheques for the price of 84 diamonds and 
the cheque for Rs. 1700 was not given for 
the price of Ratanchand’s pearls. 

It was urged on behalf of defendant 4 
that the fact of the cheques being found in 
possession of the plaintiffs and Dalpatram 
Jashkaran did not prove that the payments 
were made in respect of the goods of those 
merchants. There would be force in that 
argument if that was the only coincidence. 
The other factors which I have noticed 
above and in particular the fact that the 
exact amount of Rs. 3023 was the price of 
84 diamonds lend support to the evidence 
of defendant 3 that those two cheques 
were received by him for the price of 
84 diamonds. The co-existence of all the 
factors makes that conclnsion highly pro* 
bable. No witness in his oral evidence had 
stated in terms that defendant 4 had pur. 
■chased those diamonds. The only witness 
who could say so is Hiralal, and he has not 
been called as a witness. The surrounding 
circumstances however are in my opinion 
sufficiently strong to justify the inference 
mentioned above. The attitude of defen. 
dant 4 in connexion with the cheque of 
Rs. 1700 is also significant. In the written 
statement he alleged that the cheque was 
given for the pearls and Rs. 950 were paid 
also for the pearls. After he filed his writ, 
ten statement he appears to have changed 
his attitude and in his affidavit, dated 18th 
March 1936 alleged that Rs. 950 should 
be treated as paid towards the price of 173 
diamonds. In fact be went further and on 
the counterfoil of the cheque which he 
alleged he had given for the price of the 
diamonds he endorsed "cash Rs. 950” as if 
the same were paid towards the price of 
the diamonds. This was admittedly done 
after the suit was filed and savours of 
manufacturing evidence to urge this claim. 
The evidence shows that defendant 4 had 
no means to pay for the jewellery pur. 
chased by him from time to time, and if 
he finds it difficult to prove that he bad 
paid those amounts towards the price of 
173 diamonds, he has to thank himself for 
bis habit of giving post-dated cheques, for 
the price, in different sums. Defendant 4*3 
written statement does not show what 
arrangements were made for the payment 
of the balance and his oral evidence is 
equally vague on the point. In my opinion, 


defendant 4 baa failed to establish that he 
had paid anything towards the 173 diamonds 
in suit, and his claim to recover the two 
amounts fails. 

At this stage Mr. Desai for the plaintiffs 
states that he does not press for a decree 
against defendants 1, 2 and 3. There will 
therefore be a decree for the plaintiffs 
against defendant 4 in terms of prayer (a) 
of the plaint. In due course the diamonds, 
Ex. ¥, would be handed over to the plain- 
tiffs. The allegations of conspiracy were not 
given up till the suit reached hearing and 
the plaintiffs led no evideuce to establish 
the charges of fraud or offence, nor of 
notice to defendant 4. Having regard to 
this, I think defendant 4 should pay the 
plaintiffs the costs of the suit less Rs. 500. 

d.s./r.K. Order accordingly, 
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Beaumont C. J. and N. J. Wadia J. 

Purushotiam Damodar Baichurkar — 
Defendant No. 1 — Appellant. 

V. 

Gangadhar Kashinath Sakhare and 
others — Plaintiffs — Respondents. 

First Appeal No. 259 of 1937, Decided 
on 16th February 1939. 

Hindu Uw—Alienation^Mortgage by ad- 
optive mother — Whole mortgage amount not 
found to be for legal neeeasity » Mortgagee is 
entitled only to that portion advanced for legal 
necessity—Difference between sale and mort- 
gage in such circumstances explained. 

The effect of a sale for a larger sum than Imme- 
diate necessity requires is not necessarily the same 
as the effect of a mortgage for a larger sum than is 
required. It is not always possible to sell just that 
share of the property which will bring in the pre¬ 
cise sum which Is wanted to clear the debts which 
are binding. The sale is either valid or invalid. On 
the other hand a mortgage may be valid for less 
than the whole amount advanced or it may be 
valid for the whole amount against one defendant: 
and for part of the amount only against another 
defendant. In enforcing a mortgage the Court takes 
au account of what is due. [P 146 0 2] 

Where in a mortgage executed by an adoptive 
mother the mortgage amount was found to be 
greater than that required for legal necessity : 

Held that the mortgagee was only entitled to 
that portion which was advanced (or legal neces¬ 
sity : 6 M I A 39B (P C) and AIR 1927 PC 37, 
Bzpl.: AI R 1935 Pat 178, Rel. on. [P 447 0 1] 

S. Y. Abhyankar — for Appellant. 

T. N. Walavakar— for Bespondent 1, 

Beaumont C. J. — This is an appeal 

against a judgment of the First Glass Sub. 
ordinate Judge of Bholapur. The plaintiffs 
are suing to enforce a mortgage passed on 
10th September 1924, by the adoptive 
mother of defendant 1. Defendant 1 con- 
tends that the mortgage is not for legal 
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necessity and therefore is not binding upon 
his interest in the mortgaged property. The 
learned Jndge held that in respect of Bs. 
3200, out of the total sum of Rs. 4000 ad¬ 
vanced, the mortgage was for necessity, but 
he held that the remaining Bs. 800 was 
not for necessity, and he passed an order on 
defendant 1 to pay out of the mortgaged 
property the sum of Rs. 6400 which was 
based on the view that the total principal 
sum secured was Rs. 3200. On the facts, I 
think, there is no reason for challenging 
the learned Judge’s finding, Rs. 3000 was 
required by the adoptive mother of defen¬ 
dant 1 to pay off subsisting u 

the property, and the learned Ju go 
that a further Be. 200 was also reQU.rea for 
purposes of ueoessity. The balance, acoMd- 
ing to the allegation of the 

reauired to pay off miscellaneous debts, and 
the ma?nLnance of the minor mort 
gagor. Admittedly, there was o® 
whatever that the adoptive mother had 
tacurred any debt. The mortgagee merely 
took her word for it without any inquiry. 

I think, therefore, the learned Judge, was 
right in holding that the mortgagee had not 
Ltablished that more than Rs. 3200 was 
borrowed for legal necessity. 

On those facts. Mr. Abhyankar for the 

appellants contends that the mortgage is 
good for the full amount purported to be 
flflonred. and for that he relies on the deci¬ 
sion of the Privy Council in 54 I A 79.^ In 
that case the Privy Council were dealing 
with a sale by a manager for Rs. 3500 and 
it was proved that out of that sum Rs. 3000 
was required for legal necessity. The Privy 
Council held that, in the circumstances, the 
sale was for necessity and that it was not 
essential for the purchaser to prove that 
the whole of the purchase money had been 
applied for necessity. The particular pas. 
sage on which Mr. Abhyankar relies for his 
contention that the principle of that case 
applies to the present case, which is one of 
mortgage, is at p. 84. Their Lordships say: 

The learned Judges seem to have lost sight of the 
true question which falls to be answered in such 
cases—namely, whether the sale itself was one 
which was justified hy legal necessity. This is the 
point of view from which the matter is approached 
in the earliest case cited at the Bar in 6 MIAS933 
deoided by the Board in 1656. The case related to 
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a charge upon property by way of mortgage, and 
not to a sale, but the principles to be applied ap¬ 
pear to their Lordships to be the same as in the 
case of a sale of property. 

I think Mr. Abhyankar’a contention 
illuBtratea the danger of wresting a dictum 
from its context. AU that their Lordships 
mean in the passage which I have read is 
that the principles to be applied in consi- 
deriog whether a sale is for legal neces- 
sity are the same as the principles to be 
applied in considering whether a mort¬ 
gage is for legal necessity. But they do 
not. in my opinion, mean to suggest that 
the effect of a sale for a larger sum than 
immediate necessity requires is necessarily 
the same as the effect of a mortgage for a 
larger sum than is required. As their Lord¬ 
ships point out in that case 

it is not always possible for the father of a family 
to sell just that share of the property which will 
bring in the precise sum which is wanted to clear 
the debts which are binding; 

and what the Court has to consider in the 
case of a sale is whether the sale should be 
set aside or not. The sale is either valid or 
invalid. In the case of a mortgage the posi- 
tion of course is entirely different. A mort¬ 
gage may be valid for less than the whole 
amount advanced, or it may be valid for 
the whole amount against one defendant, 
and for part of the amount only against 
another defendant. In enforcing a mortgage! 
the Court takes an account of what is due,| 
and on the taking of such account I see noi 
reason why a reversioner, against whom 
the mortgage is sought to be enforced, 
should not take the point that, as against 
his interest in the mortgaged property, the 
mortgage is good only for that part of the 
mortgage debt which was required for legal 
necessity. Certainly the case in 6 M I A 
393,^ on which,their Lordships relied in 54 
I A 79,^ is Dot an authority against the 
view which I have expressed, because in the 
actual report which their Lordships made 
to Her Majesty they say (p. 425); 

And theic Lotdahips are of opinion that the 
validity, force, and effect of the bond,as to all and 
each of the sums, of which the sum of Bs. 16.000, 
thereby purporting to be secured, is composed, de¬ 
pend on the circumstances under which the sums, 
or such of them as were advanced by the appellant, 
were respectively so advanced by him. 

The question was also considered by a 
Bench of the Patna High Court in 14 Pat 
595.^ In that case the Bench came to the 
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oonolosion that it was always opeD» in a 
suit to enforce a mortgage, for the defen¬ 
dant to contend that a part of the mortgage 
debt was not binding npon him or upon his 
share of the mortgaged property on the 
ground that it was not borrowed for legal 
necessity. I think that is the correct view. 

, I have dealt with this point, which seems 
to me to bo free from difficulty, rather 
more fully than I should normally have 
thought necessary, because I have had 
several oases recently in which the point 
has been raised. In my view therefore the 
decree which the learned Judge made allow¬ 
ing to the plaintiff only that portion of the 
principal which was advanced for legal 
necessity is correct. The appellant has also 
contended that the learned Judge was 
v7rong in holding that defendant 1 is an 
agriculturist. But. as the defendant himself 
and one of his witnesses gave evidence that 
he lived by cultivating lands and there was 
no evidence to the contrary, I think the 
learned Judge was right in holding that the 
defendant was personally an agriculturist, 
and in directing accounts to be taken on 
the basis on which he did direct them. In 
my opinion therefore the appeal fails and 
must be dismissed with costs. 

N. J. Wadia J.—I agree. 

D.B./R.K. Appeal dismissed, 
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Beaumont C. J. and N. J. Wadia J. 
Ahmed Ibrahim Singapori —Applicant. 

V. 

Collector of Swraf—Opponent, 

Civil Bevn. Appln. No. 167 of 1938, 
Decided on 3rd March 1939, from order of 
Dist. Judge. Surat, in Misc. Appln. No. 32 
of 1937. 

(a) Company ~ Share Local situation of 
share. 

The general rule is that the local situation of a 
share is the place where the share can be transferred 
on the register of the company. [P 447 G 2] 

(b) Mussalman Wakf (Bombay Amendment 
Act) {is of 1935), S. ei-Mutawallis residing 
within jurisdiction of District Court but pro¬ 
perty of wakf situate beyond its jurisdiction— 
Mutwallis cannot be called upon to contribute 
under S. 61. 

The only wakfs, which can be called npon to 
make a contribution to the Fnnd are the wakfs to 
which, under the principal Act, the Court directing 
a contribution to be made has jurisdiotion. The 
jurisdiction of the Court is confined entirely to 
oases in which the wakf property Is situate within 
the limits of its jurisdiction. There is nothing in 
the Act which extends the jurisdition of the Court 
to easee in which the trasteee reside within the 


district, or in which they apply income within 
the district. The only relevant fact to consider is 
the place where the wakf property is situate, and 
8. 3 of the main Act and also 8.6.D of the Amend¬ 
ment Aot make it clear that the property of the 
wakf referred to in the Sections is the corpus, and 
not the income. Hence, where there is a wakf, the 
matwalUs of which reside within the limits of the 
jurisdiction of the Surat District Court, but the 
whole of the property of the wakf, which consists of 
immovable property and shares Is situate in Burma, 
the mutwallis of this wakf cannot be called upon 
to contribute to the Wakf Administration Fund 
under 8. 61. [P 448 G 1, 2} 

G. N. Tbakor and E. J. Thakor — 

for Applicant. 

B. G. Rao, Asst. Government Pleader — 

for Opponent. 

Beaumont C. J.—These are a series of 
civil revision applications, which all raise 
the same point and are directed to a single 
judgment given by the learned District 
Judge of Surat. The facts are not quite the 
same in all the applications, but in the first 
application, which is No. 167 of 1938, the 
facts are that there is a wakf, the mutwallis 
of which reside within the limits of the 
jurisdiction of the Surat District Court, but 
the whole of the property of the wakf, 
which consists of immovable property and 
shares is situate in Burma. The shares are 
shares in companies registered in Rangoon, 
and the general rule is that the local situa. 
tion of a share is the place where the share 
can be transferred on the register of the 
company. As far as the evidence goes, there 
is nothing to suggest that these Rangoon 
companies have any office within the Surat 
district at which their shares can be trans- 
(erred. So that, we deal with the applica- 
tioD on the footing that the whole of the 
corpus of the wakf property is situate in 
Burma, which is now outside British India, 
though in our opinion, the real question is 
whether the property is situate within the 
local limits of the jurisdiction of the Surat 
District Court, and it does not matter whe. 
ther property not so situate is situate 
within or without British India. The ques¬ 
tion which arises is, as to whether the 
mutwallis of this wakf can be called upon 
to contribute to the Wakf Administration 
Fond under S. 61, Mussalman Wakf (Bom¬ 
bay Amendment) Aot, 1935. 

Under S. 3, Mussalman Wakf Act 1923, 
which is an all.India Act, it is provided 
that within six months from the com. 
meocement of the Act every mutwalll shall 
furnish to the Court within the local limits 
of whose jorisdiotion the property of the 
wakf of which he is the mutwalli Is situated,. 
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or to any one of two or more such Courts, 
a statement containing the following 
oulars. namely: (a) description of the wakf 
property sufificient for the identification 
thereof; (b) the gross annual income from 
such property: and other particulars which 

it is not necessary here to 

under S. 4. the Court can direct the pub- 

lication of certain notices, and °’ 

the mutwalli has to furnish the Court 
«Tifh nertain statements. In our opinion, 
rhroughout the Act •'the Court" referred to 
is the Court mentioned in S. 3, that is the 
Court within the local limite of whose 
iurisdiotion the wakf property is situate. 
Under the Bombay Amendment Act of 

1935. the main Act is ^Tongh! 

particulars, but it seems to us 
^■n¥ the whole of the amendmei^s, tne 
rn.rt” rrferred to is the same Court as 
that referred to in the principal Act. Under 
61 which is the Section in question in 
fbe present case, it is provided ‘hjj J^ery 
wakf shall, for the purpose of “foting the 
charges and expenses incidental to the re. 
efstration. superintendence, administration 
fnd control of wakfs. the maintenance of 
the registers of wakfs. the scrutiny and 
audit of accounts of wakfs. the institution 
and defence of suits and proceedings relat. 
ing to wakfs. and generally carrying into 
effect the purposes of the Act, be liable to 
to the Wakf Administration Fond of 
the district concerned the contribution 
therein mentioned. In our opinion, the only 
wakfs, which can be called upon to make a 
contribution to that Fund, are the wakfs to 
iwhiob, under the principal Act, the Court 
directing a contribution to be made has 
jurisdiction, and that is in this case the 
isurat District Court. 

The view of the learned District Judge 
was that, inasmuch as the bulk of the in. 
come is spent in Surat or its neighbourhood 
and the trustees reside there, he had juris, 
diction to direct a contribution to the Fond 
in respect of all wakfs which have been 
registered in the District of Surat. But, in 
our opinion, there is nothing in the Act 
which extends the jurisdiction of the Court 
to cases in which the trustees reside within 
the district, or in which they apply income 
within the district. It seems to us that the 
only relevant fact to consider is the place 
where the wakf property is situate, and 
S. 3 of the main Act and also S. 6.D of the 
Amendment Act, in our view, make it clear 
that the property of the wakf referred to in 
the Sections is the corpus, and not the in. 


come. No doubt in a case where the trustees 
of a wakf live in a place where the bene, 
ficiaries of the wakf also live, though the 
property of the wakf is situate elsewhere, 
and the trustees merely employ an agent to 
collect the income of the wakf property and 
transmit it to them, there would be some 
force in the contention that the trustees 
could be called upon to account at the place 
where they collect and distribute the in- 
come: but we are unable to give that mean, 
ing to the Act. It seems to us that the 
jurisdiction of the Court is confined entirely 
to oases in which the wakf property is situ, 
ate within the limits of its iurisdiotion. In 
all these oases we think that there will 
have to be an inquiry under S. 6-0 of the 
Amendment Act to ascertain whether the 
whole or any substantial portion of the 
property of the wakf is situate within the 
jurisdiction of the District Court of Surat, 
unless in any case the Collector is prepared 
to admit that no property is so situate. If 
in fact it be found that no property is so 
situate, in our view the District Court has 
no jurisdiction in respect of the wakf and 
cannot call upon the mutwallis for any 
accounts. Probably, in that event, it would 
be better to amend the register by striking 
the particular wakf off the register in the 
Surat Court: but, as no application is be. 
fore us to amend the register, we make no 
order in that respect. In cases in which 
some property of the wakf is situate within 
the local limits, contribution in respect of 
that property can be levied. The cases will 
have to be referred back to the District 
Court to be dealt with in accordance with 
these views. We make no order as to costs. 

d.s./b.e. Case referred bach. 
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Beaumont 0. J. and B. J. Wadia J. 

Central Talkies Circuit — Petitioner. 

V. 

Commissioner of Income-tax, Bombay. 

Civil Apple. No. 872 of 1938, Decided 
on 14th April 1939. 

Income'tax Act (1922), S. 66 (3) ~ CmU 
^Auetsee applying under Sec. 66 (3) aeking 
Court to direct CommUsioner of Income-tax to 
state a case^Costt of application should follow 
event* 

Where the Commissioner of Income-tax refused 
to state a case under S. 66 (3) and the Court hav* 
iug asked the Commissioner on an application by 
the assessee, to state a case, a point arose as to 
whether the costs of such application should fol¬ 
low the event or should be costs In the reference : 
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Held that as the ultimate decision upon the 
{K>lst of law whether for or against the Commis* 
fiioner oonld have no bearing on the qaestion whe> 
thei there was a point of law upon which a case 
should have been stated, the right rule is that the 
•coats should follow the event. tP ^^9 C 1] 

K, A. Somjee — for Petitioners. 

M. C. Setalvad, Advocate-General — 

for the Commissioner of Income-tax. 

Beaumont C. J.—TbU application raises 
<a short point of pracjbioe relating to costs, 
and it is desirable that points of practice 
relating to costs should be settled one way 
or the other. The question which arises is 
this. The assesses ashed the Commissioner 
of Income.tax to state a case under S. 66 
'(2), Income-tax Act, and the Commissioner 
tiook the view that no point of law arose 
and refused to state a case. Thereupon, the 
assesses applied to the Court under Bee. 66 
(3), asking the Court to direct the Commis. 
sioner to state a case. The Court took the 
view that there was a point of law and 
that the Commissioner ought to state a 
-case, and directed him to do so accordingly. 
The question is whether in those oircum- 
stances the costs of the application to state 
a case should follow the event, that is to 
say, be paid by the Commissioner who 
failed to establish his view that there was 
no point of law, or should be costs in the 
reference. We stood the matter over in 
-order to ascertain whether there was any 
settled practice, but it appears that the 
•point has not been considered, though there 
are some oases in which such costs have 
'been made costs in the reference, but ap. 
parently without argument. We think that 
the right rule is that the costs should fol. 
low the event. The ultimate decision upon 
the point of law, whether for or against 
the Commissioner, can have no bearing on 
the question whether there was a point of 
law upon which a case should have been 
stated. We think that costs of an applica- 
tion to direct the Commissioner to state a 
case ought, in the absence of special oir. 
oumstances, to follow the event. We there, 
fore direct the Commissioner to pay costs 
of the application on the Original Side scale 
•including costs of to.day. 

d.b./r.e. Order accordingly. 
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Broomfield and Maoklin JJ, 
Nurbai — Plaintiff — Appellant. 

V. 

Abhram Mahamad and others — 

Defendants — Respondents. 

Second Appeal No. 402 of 1936, Decided 
on 13th February 1939, against decision of 
Dist. Judge, Kaira. 

(a) Mahomedan Law — Succetsion — Suddi 
B ohrat of Gujrat are governed by Hindu law 
in matters of succeMion and inheritance—Vali* 
dity of gift it to be determined by Mahomedan 
law. 

The Sunni Bohras of Gujarat, like Khojas and 
Cutohi Memons, are governed by the Hindu law 
in matters of succession and inheritance but by 
Mahomedan law in other respects. The validity 
of gift therefore is to be determined by the Maho¬ 
medan law : 20 Bom 63, Bel. on. [P 450 C 1] 

(b) Mahomedan law — Gift •— Gift by Sunni 
Bohra widow of house, derived from her hu«> 
band, to minor aon of her daughter without 
delivery of possession is void — Recital in gift 
deed of delivery of possession does not bind 
daughter of donor she being not heir of donor 
—On widow*s death daughter is entitled to re¬ 
cover property in spite of gift and is not pre¬ 
cluded from challenging vsdidity of gift in spite 
of her consent to it. 

A Sunni Bohra widow made a gift of a house 
derived by her from her husbaud to a minor sou 
of her daughter. Both the parents of the son were 
alive at the time of the gift. At the time of the 
gift the donor was living with her daughter and 
her son, the donee. There was no delivery of pos- 
session to the donee. There was however recital in 
the gift deed that delivery of possession bad been 
made: 

Held that the gilt being without delivery of pos¬ 
session was void. The recital in the gift deed of deli¬ 
very of possession was not binding on the daughter 
as she was in law the heir of her father and not 
that of her mother : 11 All 460 (P C), Bxpl. and 
Dieting ; AIR 1928 P C 108, Bel. on. [P 461 0 1] 

Held further that the parties being governed by 
Hindu law of inheritance the widow inherited 
from her husband only a limited estate and hence 
after her death her daughter would have a right 
to recover the property in spite of gift. [P 461 0 1] 

Held also that the gift being incomplete and 
void for want of delivery of possession the daughter 
was not precluded from challenging the validity of 
the gift even if she bad consented to it : AIB 1931 
Bom 208, Dieting. [P 462 C 1) 

J. 0. Shah for R. G. Naik — 

for Appellant. 

G. N. Thakor and C. K. Shah — 

for Respondent 3. 
Broomfield Ji — The subject-matter of 
this litigation is a house at Anand which 
belonged to one Saban AUji. He died leav¬ 
ing a widow Jivi and a daughter Nurbai 
who is the plaintiff. Nurbai was married 
and had a son defendant 1. In 1918 Jivi 
purported to convey the house by a deed of 
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gift to her grandson defendant 1. She died 
in 1929. In 1930 defendant 1 mortgaged 
the house to defendant 2, and in 19^4 © 

sold his equity of redemption to defendants 
3 and 4. Defendant 2 got a decree on his 
mortgage, and in the execution proceedings 
plaintiff claimed the house as her property. 
Le was referred to a suit 

accordingly for a mort 

the owner of the house and that th® “°”' 
gage and sale by defendant 1 JfJ® bind- 

ing on her. The trial Court held that there 

.vas a valid gift by Jivi to 

dismissed the suit. There was an appeal to 

the District Judge which was 

dismissed. The issues whio 

areued in this second appeal are. Ai; wne 

the nlaintiff to challenge the gift. The par. 
Ues are S^oni Bohras. and it was held in 
20 Bom 53^ that the Sunni Bohras of Guja¬ 
rat like Khojas and Cutchi Memons. are 
governed by the Hindu law of succession 
Ind inheritance. This position is accepted 
by the parties, and the case falU to be 
decided on the footing that they are 
governed by Hindu law in matters of sue- 
cession and inheritance but by Mahomedan 
law in other respects. The validity of the 
gift therefore is to be determined by the 
Mahomedan law, and the Mahomedan law 
as to gifts has been expounded by the Privy 
Council in 55 I A 171,^ where the following 
passage from Macnaghten’s Principles and 
Precedents of Mahomedan Law, Chap. 5, is 
cited (p. 176) J 

(1) A gift is defined to be the conferting of pro¬ 
perty ^ithont a consideration. (2) Acceptance and 
Mizin, on the part of the donee, are as necessary 
as relinquishment on the part of the donor. (4) It 
is requisite that a gift should be accompanied by 
delivery of possession, and that seizin should take 
eflect immediately, or, if at a subsequent period, 
by desire of the donor. (8) A gift cannot be implied. 
It must be express and unequivocal, and the iuten- 
tion of the donor must be demonstrated by his 
entire relinquishment of the thing given, and the 

gift is null and void where he continues to exer¬ 
cise any act of ownership over it. (9) The cases of 
a house given to a husband by a wife, and of pro¬ 
perty given by a father to his minor child, form 
exceptions to the above rule. (10) Formal delivery 
and seizin are not necessary in the case of a gift to 
a trnstee, having the custody of the article given, 
nor in the case of a gift to a minor. The seizin 
of the guardian in the latter case Is sufficient. 

The gift in the present case is challenged 

1. Bai Baiji v. Bai Santok, (1894) 20 Bom SS. 
a. Musa Miya v. Eadai Box, (1928) 15 AIB P 0 
106 = 109 I C 31 = 55 I A 171=52 Bom 316 

(P 0). 


on the ground that there was no delivery 
of possession and Jivi in no way relin¬ 
quished her control of it. She was living in 
the house at the time of the gift with plain¬ 
tiff and defendant 1. She continued to live 
in it till her death, and the alleged gifts as 
it appears made no practical difference. In 
1924 she leased a part of the house to a 
tenant, and in 1926 she brought a suit to 
evict the tenant. As there was no actual 
delivery of possession to the donee, or relin- 
quishment of control by the donor, the 
question is whether the case comes within 
any of the exceptions referred to in the 
passage cited from Macnaghten. Defen. 
dant 1 was a minor aged about ten years 
at the time of the gift. Bai Jivi was not his 
guardian for his parents were both alive. 
The facts were very similar in the Privy 
Council case, and yet it was held that there 
was no valid gift. In the gift deed plaintiff 
was mentioned as the boy’s guardian, but 
the gift was to him and not to her. Even 
if it had been to her it would have made no 
difference, for, in that case, the exceptions 
obviously would not apply and actual deli¬ 
very of possession was essential. It is true 
that in the Privy Council case there was no 
deed of gift. But it cannot be argued that 
the execution of a deed of gift does away 
with the necessity for delivery of possession. 

There is a recital in the gift deed that 
possession had been delivered and the 
Courts, relying on a passage in Sir Dinshan 
Molla’s Principles of Mahomedan law, 
held that this recital binds the heirs of the 
donor, and therefore the plaintiff. The pas¬ 
sage referred to in Mulla’s Principles 19 
based upon the Privy Council decision m 
16 I A 205.® It is true that, in the course 
of the judgment in that case, their Lord- 
ships said that a declaration in the deed of 
gift by the donor that she had made the 
donee possessor of all properties given by 
the deed was an admission by which her 
heir and all persons claiming through him 
were bound. Their Lordships however can¬ 
not be supposed to have intended to lay 
down that the admission was conclusive. 
They did not by any means rely solely upon 
this admission as proof of the delivery of 
possession. The facts there were somewhat 
peculiar. The donor had merely proprietary 
and not actual possession of the greater 
portion of the property. She was merely in 
receipt of t he rents and profits. The gift 

3. RholkhMnhft tnma dMnmtag Ahma d v^ Zabaida 
Jan, (1889) 11 All 460=16 IA 206=5 Bat 433 
(PO). 
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was by a mother to her daughter, and at 
the time of the gift the daughter’s husband 
was the general manager of both mother 
and daughter, and their Lordships said he 
would doubtless take care that the deed of 
gift should be carried into effect. Their 
Lordships had no doubt that sufficient pos. 
session was taken on behalf of the daughter 
to render the gift effectual. On the facts of 
that case then It seems to have been as¬ 
sumed that there had been an actual hand¬ 
ing oyer of the rents and profits to the 
donee which was all the delivery of posses¬ 
sion which was possible under the ciroum- 
stances. No such assumption as to actual 
delivery of possession in any shape or form 
can be made in the present case where, as 
I say, the circumstances are almost pre- 
cisely similar to those in 55 I A 171.^ In 
the present case moreover the plaintiff, in 
spite of certain confusing statements which 
she has made in the plaint, must, in law, be 
regarded as legally the heir of her father 
and not of her mother, and that being so, 
the ruling in 16 I A 205^ does not apply. 
In our opinion the lower Courts were 
wrong in holding on the strength of this 
declaration in the deed of gift that there 
Iwas such delivery of possession and relin- 
quishment of control by the donor as the 
Mahomedan law requires. We are of opi¬ 
nion that it must be held that the gift was 
incomplete and void in law. 

That being so, the second question as to 
whether the gift ceased to be effective on 
the death of Jivi does not really arise. 
But in deference to the arguments of the 
learned advocates, I propose to discuss it 
briefly. The answer to the question depends 
on the nature of the estate taken by Jivi 
in the house inherited by her from her 
husband. On behalf of the plaintiff-appel- 
lant, it is contended that she took a Hindu 
widow’s estate without power of alienation 
beyond her lifetime except for legal neces¬ 
sity. For the respondents it is argued that 
she took an absolute estate. There seems to 
be no direct authority for either view. But, 
obviously, if a widow in this community 
takes an absolute estate, the law of inherit¬ 
ance is neither the Hindu law nor the 
iMabomedan law and as it is admitted that 
jthe parties are governed by the Hindu 
law of inheritance, we think that that rea. 
sonably implies that a widow inheriting 
from her husband takes only a limited 
estate. Apart from quite exceptional oases 
like the Jains, for instance, that is the 
ordinary and accepted rule of Hindu law. 
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It was pointed out in 38 Bom L R 1034,* 
that the law which is presumed to apply 
is the law of inheritance in the strict sense, 
i. e. inheritance to a separated Hindu or 
to self.acquired property. The application 
of the coparcenary law cannot be presumed 
and must be proved. That however does 
not help us in the present case because the 
widow of a separated Hindu takes only a 
limited estate. So far as the cases cited lend 
any assistance at all they rather go to sup. 
port the appellant’s view. In 2 Bom 53^ 
the contest was between a daughter and a 
widow, and the latter only claimed to have 
and was therefore only held to have a 
Hindu widow’s estate. In the case of Cutchi 
Memons the distinction between stridhan 
and other property of a widow has been 
recognized : 9 Bom 115* and 30 Bom 197.® 
In 38 Bom L R 1034* one of the judicial 
decisions produced as evidence in the case 
was a judgment in a suit brought by an 
alienee from the widow of the last male 
holder against a brother of her husband in 
which it was held that the Hindu law of 
succession applied and that the widow had 
a Hindu widow's estate. 

Mr. Thakor for the respondents conten¬ 
ded that the plaintiff was bound to allege 
and prove a custom in this community 
to the effect that widows take a limited 
estate. But that, I think, is not a correct 
statement of the position, for, it must be 
held that the presumption is that the 
Hindu law of inheritance and succession 
applies to the parties. That position is 
indeed admitted. There is no question of 
proving any special custom. The only ques¬ 
tion is whether it follows from the appli¬ 
cation of the Hindu law in this respect 
that a widow inheriting her husband’s pro¬ 
perty takes what is ordinarily understood 
in the Hindu law as a widow’s estate and 
we think that must be held to be the case. 
That being so, on Jivi’s death the person 
next entitled would have a right to recover 
the property in spite of the gift. The argu- 
ment that the plaintiff is not entitled to 
challenge the alienation is based upon the 
decision of this Court in 33 Bom L R 235^ 
and the cases referred to therein. The facts 

4. Bal Sakar v. Ismail Gafoor, (1937) 24 A I R 
Bom 66=167 I 0 880=60 Bom 919=38 Bom 
li B 1034. 

6. Ashabai v. Hajl Tyeb Haji Rabimtalla, (1885) 

9 Bom 115. 

6. Moosa Haji Joosas v. Haji Abdul Bablm, 

(1906) SO Bom 197=7 Bom Ii R 447. 

7. Babarao y, Tukaram, (1981) 18 A I B Bom 

208=1311 0 660=93 Bom L B 236. 
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in that case were that a Hindu widow with 
the consent of her only surviving daughter 
made a gift of her husband’s property to 
the son of a predeceased daughter and 
after the death both of the widow and the 
consenting daughter the step-sons of that 
daughter sued to set aside the 
It was held that the oonsentmg 
was precluded from disputing the 
of the deed of gift on the ° 

to treat the transaction as ten 

the ground of estoppel, , T 

sons were similarly precluded Patkar, J. 

has either ratiBed the ““nifested his 

act the widow e. g. 

"Tn‘the“ p'r^ntcaBe all that the evidence 
shows is ?hat the plaintiff was mentioned 
in the deed of gift as the guardian of the 
r^inor defendant 1. From «>at circum- 
stance it cannot he inferred, we think, that 
there was any unequivocal manifestation 
by her of an intention to abide by the act 
J Tivi There is no evidence that she rati- 
fiL the transaction after Jivi’s death. On 
tbl ‘facts therefore 33 Bom L B 235’ can 
be distinguished. Moreover the basis of 
the decision appears to have been that the 
alienation there was a voidable transaction. 
Eeliance was placed on an observation of 
their Lordships of the Privy Council in 54 
T A 396®(page 402) : 

It is settled law that ao alienation by a widow 
in PTcess of her powers is not altogether void but 
only voidable by the reverelonerB who may either 
7uhy or as a body be precluded from excising 
their rifibt to avoid it either by express ratification 
or by acts which treat it as valid or binding. 

This reasoning cannot be said to apply 
to the case of a transaction such as a gift, 
-which is incomplete for want of delivery 
of possession, and therefore void. We are 
not prepared to hold therefore that plain¬ 
tiff is precluded from challenging the vali¬ 
dity of the gift in this case. The result is 
that we must allow the appeal, set aside 
the decrees of the Courts below and grant 
the plaintiff the declaration and injunction 
sought with costs throughout to be paid by 
defendant 1. The other defendants to pay 
their own costs. 

D s./b.k. Ap peal allowed. 

V -Ramcouda Annagouda v. Bhau9aheb.(1927)14 
A I R P 0 227=105 I C 708=52 Bom 1=61 
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LOKUB J. 

Emperor 

V. 

Lavji Randan — Accused. 
Criminal Sessions Case No. 10 of 1939, 
Decided on 20th July 1939. 

(a) Penal Code (1860). S*. 115 and 117 — 
Abetment by accused of commission of murder 
by public — Proper Section under which he 
should be sentenced is S. 115. 

Abetment has a reference both to the person or 
persons abetted, and to the ofience or offences the 
commission of which is abetted. 8. 117 deals with 
the former whatever be the nature of the offence 
abetted, while S. 115 deals with the latter, with¬ 
out having regard to the person or persons abetted. 
S. 116 is not confined to the abetment of a single 
person or a specified individual or individuals, and 
covers the case of the abetment of a class of per¬ 
sons also. It does not apply only if no express pro¬ 
vision is made by Penal Code for the punishment 
of such abetment. The words ‘such abetment’ evi- 
dently refer to the abetment of the offence specified 
in the Section itself, namely an offence punishable 
with death or transportation for life, and only 
Bs. 121 and 131 provide for the punishment of the 
abetment of such offences. There is no express 
provision in the Code for the punishment of the 
abetment of murder. Hence the abetment of the 
commission of murder, whether by a single indi¬ 
vidual or by a class of persons exceeding ten, falls 
under 8.115. In the latter case it may fall under 
6eo. 117 also, but as Seo. 117 presoribes a lesser 
punishment, 8. 116 is the more appropriate provi¬ 
sion for such an offence : AIR 1933 Lah 660, 
Not foil. ; A I R 1933 Cal 47, Bel. on. 

(P 453 0 1, 2; P 464 0 1) 

(b) Criminal Trial—Sentence — Act punish¬ 
able under two different Sections of Penal 
Code—He can be punished only under Section 
imposing higher penalty. 

Where a person is found guilty of a crimiodi 
act which is punishable under two different Sec¬ 
tions of the Penal Code, he may be convicted 
under both the Sections, but should be pUDisbea 
only under that Section which imposes the higher 
penalty. [P 459 C 2) 

(c) Penal Code (I860), Ss. 117 and 
Persons abetting commission of murder by 
public—Murder committed—Appropriate Sec¬ 
tion for such offence is S. 109 ( Obiter). 

If a person abets the commission of murder by 
the publio, and murder is committed in conse* 
quence of the abetment, it cannot be said that the 
offence does not fall under 8. 117. But the appro¬ 
priate Section for such an offence would be 8. 109. 

[P 463 C 2] 

S. D. Vimadalal and N. K. Pettigara 
(Publio Prosecutor) — for the Crown. 

K. H. E. Tarapore — for Accused. 

Judgment, — The offence said to have 
been committed by the accused consists m 
hia publication of the cover page of his 
periodical called Garjana, containing an 
exhortation to the “Hindu society that a 
“human beast” like the complainant ought 
to be done to death like a dog. The ques- 
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iion is whether this instigation of the 

Hindu publio to murder the complainant 

falls under S. 115, Penal Code. Admittedly, 

it falls under Sec. 117, which prescribes 

punishment for abetting the commission of 

an .offence by the public generally, or by 

any number or class of persons exceeding 

ten. S. 115 runs as follows; 

Whoever abets the commission of an ofience 
punishable with death or transportation lor life, 
shall, if that offence be not committed in oonse* 
quence of the abetment, and no express provision 
is made by this Oode for the punishment of such 
abetment, be punished with imprisonment of either 
description for a term which may extend to seven 
years, and shall also be liable to fine. 

It is contended that this Section applies 
only if no express provision is made by the 
Code for the punishment of abetment, and 
since the abetment of the commission of an 
offence by a class of persons exceeding ten 
is punishable under S. 117, S. 115 cannot 
apply. This contention finds support in the 
ruling of the Lahore High Court in A I B 
1933 Lah 660.^ In that case, Bhide, J. 
(sitting alone) held that if S. 117 applied, 
the offence would not fall under S. 115; 

but he observed (page 660) : 

In the present instance, the speech was ad¬ 
dressed to a large audience and in this aspect of 
the question it might be said that 8. 117, Penal 
Code, is more appropriate. No direct authority is 
cited and the point Is perhaps not free from doubt. 

It seems that the ruling of the Calcutta 
High Court in 60 Cal 427.* which had then 
been recently published in A I^® 1933 
Cal 47, was not brought to his notice. That 
ruling is of a Division Bench and is just the 
opposite of the view taken by him. There 
Jack and Chose JJ. held that the words 
^‘express provision” in S. 115 referred to 
Sections (like Ss. 121 and 131) in which 
specific cases of abetment of offences punish¬ 
able with death or transportation for life 
were dealt with, and S. 117 was not an 
express provision for the abetment of such 
an offence. With respect, I prefer to agree 
with this view. Abetment has a reference 
both to the person or persons abetted, and 
to the offence or offences the commission 
of which is abetted. Sec. 117 deals with 
the former whatever be the nature of the 
offence abetted, while S. 115 deals with 
the latter, without having regard to the 
person or persons abetted. It is not disputed 
that S. 115 is not confined to the abetment 

1, Santa Singh v. Emperor, (1933) 20 A I R Lah 
660=1993 Ce C 882=116 I C 222=31 Cr L J 
1207. 

9. Emperor v. Dwaskanath Qoewami, (1989) 20 
A 1 B Cal 17=1938 Or 0 61=11110 676=31 
Ot L J 161=60 Oal 127=37 C W N 91. 


of a single person or a specified individual, 
or individuals, and covers the case of the, 
abetment of a class of persons also. It does 
not apply only if *'no express provision is 
made by this Code for the punishment of such 
abetment.” The words "such abetment” evi¬ 
dently refer to the abetment of the offence 
specified in the Section itself, namely an 
offence punishable with death or transpor- 
tation for life, and only Ss* 121 and 131, 
I. P. C., provide for the punishment of the 
abetment of such offences. There is no ex- 
press provision in the Code for the punish- 
ment of the abetment of murder. Hence, 
the abetment of the commission of murder, 
whether by a single individual or by a class 
of persons exceeding ten, falls under S. 115. 
In the latter case, it may fall under S. 117 
also, but as Sec. 117 prescribes a lesser 
punishment, B. 115 is the more appropriate 
provision for such an offence. Although 
both the Sections be applicable, there can¬ 
not be separate sentences under the two 
Sections for the same criminal act, and the 
conviction should properly be under that 
Section which inflicts the higher punish¬ 
ment. 

Section 116,1. P. C., is similarly worded, 
and it applies where the offence abetted is 
punishable with imprisonment. If a class 
of persons exceeding ten be abetted to com. 
mit such an offence, S. 117 also would be 
applicable. If the offence abetted be theft, 
and the offence is not committed in oonse- 
quence of the abetment, the punishment 
under S. 116 would be only a quarter of 
three years, that is to say nine months, but 
under S. 117 it would be three years. Hence 
one who abets the public or a class of per¬ 
sons exceeding ten to commit theft should 
be charged under S. 117 rather than under 
B. 116. In other words, where a person is 
found guilty of a criminal act which is 
punishable under two different Sections of 
the Penal Code, he may be convicted under 
both the Sections, but should be punished 
only under that Section which imposes the 
higher penalty. 

It may also be pointed out that if a per. 
son abets the commissiou of murder by the 
publio, and murder is committed in conse- 
quence of the abetment, it cannot be said 
that the offence does not fall under S. 117, 
I. P. C. But the appropriate Section for 
such an offence would be S. 109, though it 
contains a similar proviso that the Section 
would be applicable if no express provision 
is made by the Code for the punishment of 
such abetment. Similarly if* in consequence 
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of snob abetment, murder is attempted but 
only hurt is caused, the appropriate Section 
would be para. 2 of S. 115. In the present 
case the accused is charged under Ss. 115 
and 117 in the alternative, and if it be 
found proved that he abetted the Hindu 
public to commit the murder of^ the com¬ 
plainant, the appropriate Section under 
which he should be convicted is Sec. 115, 
Penal Code. 

d.s./r.k. Order accordingly* 
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Beaumont 0. J. and N. J. Wadia J. 

D. M, Jacinto and another—Defendants 

_Appellants. 

V. 

J. D. B. Fernandez — Plaintiff -- 

Bespondent. 

Second Appeal No. 493 of 1937. Decided 
on 6th February 1939, against ^eciamn of 
Asst. Judge, Thana, in Appeal No. 192 of 
1935 

(a) Limilalion Act (1908), ^rl. 182 — 
“Where there bat been an appeal —Meaning. 

The words “where there has been an appeal, in 
the last column of Art. 182 mean an appeal from 
the decree sought to be executed, and not an ap- 
oeal from another decree, though made in the suit. 
Hence where in a suit for partition of immovable 
property, part of it being house property, and part 
of it being property subject to assessment to 
Government revenue a final decree is passed as to 
the property assessed to the Government revenue 
and subsequently a final decree is made in respect 
of the bouse property from which there is an ap. 
peal, an application for execution relating only to 
property assessed to Government revenue made 
within three years of the disposal of the appeal, 
but much more than three years after the date of 
the final decree relating to property assessed to 
Government revenue is barred under Art. 182. 

[P 465 0 1] 

(b) Civil P. C. (1908), O. 20, R. 18—Order 
decreeing partition of property assessed to 
Government revenue and referring it to Col¬ 
lector to carry out partition — Subsequent ap. 
plication by parties to send decree and papers 
to Collector is not in execution. 

When an order is made for partition of lands 
assessed to Government revenue, the Court makes 
an order decreeing partition and directing the 
parties to be put into possession and referring it to 
the Collector to carry out the partition. When an 
order in that form is made the Court's duties are 
finished, and it is for the Collector to partition 
the property and put the parties into possession. 
An application by the parties subsequently to the 
Judge to send the decree and the papers to the 
Collector is not an application in execution at all. 

[P 455 C 1, 2] 

K. N. Dharap — for Appellants. 

A. A. Adarkar — for Bespondent. 

Beaumont G. J« — This is a second ap¬ 
peal from a judgment of the Assistant Judge 
of Thana, which purports to raise a ques¬ 


tion of limitation, but to my mind really 
raises a question of practice in execution. 
The point arises in this way. In 1924 there 
was a suit for partition of immovable pro¬ 
perty, part of it being house property, and 
part of it being property subject to assess¬ 
ment to Government revenue. That being 
so, the two classes of property had to be 
dealt with respectively under sub.sec. (2) 
and sub-sec. (1) of O. 20, E. 18, Civil P, C. 
Accordingly, on 27th May 1925, an order 
was duly made under that rule partitioning 
the property between the plaintiff and the 
defendants in certain shares, and directing 
that the plaintiff be put in possession of 
bis share. Then it was directed that the 
partition of the lands assessed to Govern- 
ment revenue be effected by the Collector, 
and of the other property by a Commis- 
sioner to be appointed by the Court. That 
order therefore was a final decree as to the 
property assessed to Government revenue, 
the actual partition to be carried out by 
the Collector, and it has been held by this 
Court in 11 Bom 662^ that where the Col¬ 
lector is making a partition, in a case of 
this sort, under Sec. 54 of the Code and 
O. 20, B. 18, it is bis duty to put the par¬ 
ties into possession of the shares allotted 
to them. As to the house property the 
order was clearly a preliminary decree. 
Then on 2nd April 1930 the Court made a 
final decree in respect of the house property 
based on the partition recommended by the 
Commissioner. From the final decree of 
2nd April 1930 there was an appeal which 
was disposed of on 16th January 1931. 
Then the application oat of which the pre¬ 
sent appeal arises which purports to be a 
darkhast application was filed on 9th Janu¬ 
ary 1934, that is to say within three years 
of the disposal of the appeal, but much 
more than three years after the date of the 
order of 1925. The application relates only 
to the property assessed to Government 
revenue, and the point taken is that the 
application is barred under Art. 182, Limi. 
tation Act. Both the lower Courts have 
held that that Article does not apply, be¬ 
cause the application was brought within 
three years from the disposal of the appeal. 
They have taken the view that the decree 
of 1930 and the decree of 1925 were really 
parts of the same decree, and, although the 
appeal only related to the house property, 
which alone was dealt with by the decree of 
1930, nevertheless it is not necessary, in 

1« Parbbndaa Lakhmidaa v. Sbankarbhai, (1887) 

11 Bom 663. 
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order to bring into operation the reference to 
an appeal in Art. 182, that the appeal should 
be from the whole of the decree. That, I 
think, wonld be so. But the answer to that 
reasoning in this case is that it is not a 
question of appealing from a part of the 
decree. There are here two distinct decrees. 
The decree of 1930 is a final decree relat. 
ing only to the house property, and, in my 
opinion, the filing of an appeal against 
that decree can have no application what, 
ever to the period of limitation applicable 
to the execution of the decree of 1925. It 
is perfectly plain on the language of Arti* 
ole 182 that the words *'where there has 
been an appeal," in the last column, mean 
an appeal from the decree sought to be 
executed, and not an appeal from another 
decree, though made in the suit. I am un. 
able therefore to agree with the reasoning 
of the lower Courts. 

But, I think, the lower Courts were right 
in holding that the application is not bar. 
red because, in my opinion, this is not, 
when properly construed, an application in 
execution at all. As I have already pointed 
out, when an order is made for partition of 
lands assessed to Government revenue, the 
Court makes such an order as was made in 
this case decreeing partition and directing 
the parties to be put into possession and 
referring it to the Collector to carry out the 
partition. When an order in that form is 
made the Court’s duties are finished, and 
it is for the Collector to partition the pro. 
perty and put the parties into possession. 
I am told by counsel that it is the practice 
in the mofussil, when an order of that na. 
tare is made, for the parties to apply sub. 
sequently to the Judge to send the decree 
and the papers to the Collector, and that 
the form of the application is that of an 
ordinary darkhast, and my learned brother 
agrees that there is such a practice in the 
mofussil. If that is so. I have no desire to 
interfere with the practice, which may 
very possibly have some convenience which 
is not apparent to me. I should have 
thought myself that the Court would send 
the papers to the Collector without being 
asked; but, if it is found convenient for the 
parties to ask the Judge to send the papers 
to the Collector, there is no objection to 
that practice continuing, and, if the parties 
choose to make the application in the form 
of an ordinary darkhast, I see no particular 
objection. But the form of the application 
cannot determine its true nature, and, in 
my opinion, in a case of this sort there is 
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nothing for the Court to execute. Asking 
the Court to send the papers to the Collec. 
tor is really asking the Judge to do a minis¬ 
terial act. The Judge himself is the person 
to send the papers to the Collector, and he 
cannot be asked to make a judicial order 
on himself or bis clerk. I think that the 
parties themselves and the Judge really 
appreciated this difficulty, because the 
order which the learned Judge made was 
that the execution be transferred to the 
Collector for effecting partition of the lands 
under S. 54, Civil P. C., which is in effect 
precisely the order which bad been made 
in 1925, and there was no necessity to re¬ 
peat the earlier order. The application made 
by the plaintiff prays that out of the lands 
shown in the schedule one-fifth be given in 
possession of the plaintiff after the same 
have been partitioned by the Collector by 
metes and bounds. That again is really 
asking for an order in the terms of that 
made in 1925. All that the parties really 
want is a direction to be given by the 
Judge to his office to send the necessary 
papers to the Collector, and, in my opinion, 
there is no Article of limitation relating to 
an application of that sort. The appeal 
must be dismissed with costs. 

, N. J. Wadia J# — I agree. 

• d.S./r.k. Appeal dismissed. 
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Broomfield Ag. C. J. and Sen J. 

Kanayalal Mohanlal Gujar 

Accused 

V, 

Emperor, 

Criminal Revn. Appln. No. 142 of 1939, 
Decided on 20bh June 1939, against decision 
of Sees. Judge, Poona. 

(a) Penal Code (1860), S. 266 — *FaUe niea> 
sure*—Meaning—Commiition of offence under 
Bombay Weights and Measures Act does not 
make measures false within meaning of S. 266. 

According to the ordinary use of language, if a 
measure is described as false, that means that it 
is something other than what it purports to be. 
The fact that an offence may have been committed 
under the Bombay Weights and Measures Act does 
not make the measures false within the moaning 
of Section 266. [P 466 0 2] 

(b) Penal Code (I860), S. 266—Agreement 
between vendor and accused that goods sold 
to accused were to be measured by measure 
produced by accused — No representation by 
accused that measure was standard measuse — 
Accused is not guilty of fraudulent intent. 

Where both purchaser and the seller are well 
aware of the actual measure being used, there oaa 
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be no question o! fraudulent intent. It is only 
^vhen the seller purports to sell according to a 
certain standard and sells below that standard, 
that he can be said to be guilty of fraud. Hence 
where It has been agreed between the accused and 
the vendor that the goods were to be measured by 
the measure produced by the accused and the 
accused has not represented in any way that the 
measure was of the standard measure, the accused 
is not guilty of fraudulent intent : 

All 174:Bel. on. [P 457 C 1] 

V. N. Chhafcrapati — for Accused. 

E. A. Jahagirdar, Govfe. Pleader — 

for the Crown. 

Broomfield Ag. C. J.—This is an appli¬ 
cation for revision by one Kanayalal Gu^r 
against his conviction under S. 266,1. P* C., 
of the offence of being in possession of a 
false weight or measure known to be false 
with the intention that the same may be 
fraudulently used. The conviction was by 
the First Class Magistrate of Junnar, and 
it was confirmed on appeal by the Sessions 
Judge of Poona. The learned advocate, who 
appears for the applicant, contends, in the 
first place, that the measures used in this 
case were not false within the meaning of 
S. 266, and, in the second place, that a 
fraudulent intention has not been estab. 
lished. The facts are very simple. The 
accused is a sawkar and he deals in hirda. 
He had purchased a quantity of about 16 
maunds of hirda from one Savleram, and 
he got the hirda measured by means of two 
measures called adholis. The measurement 
was made by Savleram, the vendor himself, 
with the assistance of another person. The 
adholis are old measures and are not in 
accordance with the standard prescribed by 
the Weights and Measures Act (Bombay 4 of 
1932). The patil of the village was present 
at the time, and he says that he warned 
the accused not to use these old measures, 
and that, as the accused persisted in using 
them, when the measurement of the hirda 
was completed he seized the adholis and 
handed them over to the police. The view 
taken by the lower Courts was that the 
adholis in question must be regarded as 
false measures, because they are smaller 
than the adholi measures prescribed by the 
Weights and Measures Act. Because they 
are smaller, and the accused deliberately 
used these old measures, it has been held 
that he must have acted fraudulently. This 
finding has been arrived at in spite of the 
evidence making it clear that Savleram, the 
vendor, was himself, using these measures 
and had consented that they should be used. 
‘In our opinion, the conviction of the accused 


for an offence under S. 266,1. P. 0., cannok 
be sustained on these facts. 

Under S, 12, Weights and Measures Act, 
it is provided that, subject to the provisions 
of S. 46 (with which we are not concerned), 
all dealings or contracts in any area in 
which the Act is in force shall be deemed 
to be had or made according to one of the 
standard weights or measures, and it shall 
not be lawful to use any other weight or 
measure in relation to any such dealing or 
contract. The Section further provides thak 
any dealing or contract, so far as it con. 
travenes the provisions of the Section, shall 
be void, unless it is proved that such deal¬ 
ing or contract was had or made without- 
intention to contravene the said provisions- 
By S. 31 of the Act it is made a penal' 
offence punishable with imprisonment or 
fine or both to use any weight or measuro 
fraudulently. But S. 44 of the Act provides 
that no prosecution under the Act shall be 
instituted, except by or with the previous 
sanction of the Collector, or an officer spe- 
cially empowered by the Collector, or by 
Government. The Weights and Measures 
Act applies to the District of Poona, and 
it may be that the transaction between the 
parties was void under S. 12. Provided the 
use of the measures was fraudulent, the use 
would be an offence under S. 31, although, 
as 1 have said, prosecution under the Act 
would require sanction. Bub the fact that 
an offence may have been committed under 
the Weights and Measures Act# does not 
make the measures false within the mean¬ 
ing of S. 266. According to the ordinary 
use of language, if a measure is described 
as false, that means that it is something 
other than what it purports to be. In 
Batanlal s Law of Crimes a passage is cited 
from Stokes’ Anglo-Indian Codes, Vol. I, to 
the effect that the word 'false’ in S. 264 
and the following Section means 

different from the instrnment. weight or measarer 
which the offender and the person defrauded have 
fixed upon, expressly or by implication, with refer¬ 
ence to their mutnaJ dealings. 

No suggestion has been made that the 
accused represented in any way that the 
adholis were of the standard measure. In 
fact the evidence makes it perfectly clear 
that he did nothing of the sort. We hold 
therefore that the measures were not false 
measures within the meaning of this Section 
of the Penal Code. We are also not^satisfied 
that there was any fraud. The vendor 
Savleram consented to the use of these 
measures. Whether he did so with reluct- 
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anoe or do 6 does not* in our opinion, make 
any difference. In 40 All 84^ Tudball, J. in 
dealing with a somewhat similar case under 
S. 266, observed as follows (p. 86): 

A necessary Ingredient of an ofienoe under B. 266 
is fraudulent intent. One knows full well that the 
measures of weight and measures of length which 
are in use in this country in villages and towns 
differ considerably from the standard measures 
laid down by Government under Act 2 of 1889. 
Where both purchaser and seller are well aware of 
the actual measure being used, there can be no 
question of fraudulent intent. It is only when the 
seller purports to sell according to a certain stand, 
ard and sells below that standard, that he can be 
said to be guilty of fraud. 

In 6he present case it appears to have 
been agreed between the accused and Savle- 
ram that the hirda was to be measured by 
the adholis produced by the accused, and 
we think it quite impossible to hold that 
under the oircumstanoes the accused had a 
fraudulent intent. The conviction and sen. 
tence must be set aside. The fine must be 
refunded. 

D.S./r.k. Conviction set aside. 

1. Emperor v. Harak Chand Marwari, (1916) 5 
A 1 B All 174=43 I C 433 = 19 Or L J 145= 
40 All 84. 
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B. J. Wadia and Kania JJ. 

Emperor 

V. 

Jhina Soma — Accused. 

Criminal Appeal No. 493 of 1938, Deci¬ 
ded on 9th May 1939, against order of 
Bess. Judge, Surat. 

(«) Crimioal P. C. (1898), St. 297 and 537 
— It it duty of a Judge to explain to jury^ all 
esteniial elements of offences charged against 
accused—But omission to do so does not vitiate 
trial if it has not occasioned failure of justice. 

Under Sec. 297 it is the duty of the Judge to 
explain to the jury all the essential elements of the 
offences charged against the accused and to give 
directions on the law so as to make the law olear 
in relation to the facts of the case and the evi¬ 
dence adduced. Even the mere reading of the Sec" 
tlons to the jury does not amount to explanation 
of the law. Nor can the Judge rely on the fact 
that advocates on both sides bad explained the 
law to the jury. The Judge must lay down the 
law by which the jury is to be guided. This provl* 
gion is Imperative, and it cannot be too emphati¬ 
cally stat^ that in cases tried with the help of a 
jury it is the olear duty of the Judge to explain 
what in law are the essential requisites of an offence 
and what must be proved to constitute that 
offence. But 8. 297 must be read along with the 
provisions of S. 637 of the Code. It is necessary 
that the misdirection should be such as to occasion 
failure of justice as would vitiate the trial or pro* 
oeedlngs. There is no ground for broadly assuming 
tbat if even a man^tory provision of the Oode fes 


infringed, the result in all cases must be to vitiate 
the trial irrespective of whether it has or has nob 
occasioned failure of justice. [P 459 0 1, 2j 

(b) Criminal P. C. (1898), S. 297—Prosecu¬ 
tion is not debarred from taking ground in 
appeal that Sessions Judge omitted to explain 
law to jury. 

Even if the Government has not taken the 
ground that the Sessions Judge omitted to explain 
the law to the jury this would not prevent the 
prosecution from urging it in appeal. [P 469 0 2} 

(c) Criminal Trial—Trial by jury—Even if 
defences taken up by accused in alternative 
were inconsistent it does not prove that evi¬ 
dence led on behalf of prosecution should have 
been believed by jury. 

In a criminal trial the presumption of innocence 
is always In favour of the accused till be is found 
guilty, and he is also entitled to the benefit of a 
reasonable doubt. Even if the defences taken up by 
the accused in the alternative were inconsistent, 
that would not necessarily prove that the evidence 
led on behalf of the prosecution, who must estab* 
lisb the guilt of the accused, should have been 
believed by the jury. [P 460 C 1] 

(d) Criminal Trial—Trial by jury—Verdict 
of jury with which Sessions Judge has agreed 
should not be lightly interfered with. 

No Court will interfere with the verdict of a 
jury, even if it may itself think differently of the 
evidence, or because it thinks that another jury 
may have come to a different oonoluston. To 
lightly interfere with the verdict of a jury with 
which the Sessions Judge has agreed would be to 
reduce trial by jury in India to a farce '.AIR 
1936 Bom 62 (F B), Bel. on. [P 460 C 1] 

B. G. Bao, Assfc. Governmenb Pleader — 

/or the Crown. 

G. G, O'Gorman and V. N. Ohhatrapati 

— for Accused. 

B. J. Wadia J.—This is an appeal by 
the Government of Bombay against the 
acquittal of the accused on the charge of 
murder and abetment of the commission 
of the offence of murder. The third accused 
is the father of the first and second accused 
who are brothers. The charge against them 
was that the first accused on or about 5th 
May 1938, at about 9-30 P.M. at Malvan 
did commit murder by intentionally caus¬ 
ing the death of Banohhod Bhnla of Yasan, 
and that the second and third accused 
abetted the commission of the said offence 
of murder by the first accused, and thereby 
committed an offence under S. 302,1. P. C., 
so far as the first accused was concerned, 
and under under Ss. 302 and 114, 1. P. C., 
BO far as the second and third accused were 
concerned. The accused were tried by the 
learned Sessions Judge at Surat with the 
help of a jury. The jury unanimously came 
to the ooDoIusion that the accused were not 
guilty of the offences with which they 
were charged, and the learned Judge agree- 
ing with the verdict of the jury acquitted 



458 Bombay Emperor v. Jhina Soma (B, J, Wadia J.) A. I. R« 


and discharged fche accused on 5th Augost 
1938. 

The facts leading up to the alleged offence 
are that on the day in question (5th May 
1938) there was a marriage procession pro¬ 
ceeding from the village of Vasan towards 
Malvan at about lamplight. Vasan is in the 
Chikhli taluka, while Malvan is in the 
taluka of Bulsar. The occasion of the pro¬ 
cession was the marriage of one Jogi» son of 
Bhangia Lala. Several persons from \ asan 
joined the procession including the wife of 
the deceased, her parents and her aunt. 
The deceased who had gone to Billimora to 
get a wedding present for the bridegroom 
joined the procession later. The procession 
was on the move after lamplight, but as 
the little child of the deceased wanted to 
ease herself, the deceased, his wife, her 
parents and her aunt stayed behind. There¬ 
upon the three accused came up along 
with one Cbankka, followed by another 
person, Ukadia Lala. It is alleged that the 
first accused shouted, ''Where is theKhand- 
had?” The deceased Banchhod said that 
he was there. [It is further alleged that 
thereupon the third accused caught the 
deceased by the neck, and the second ac- 
cased held his hands, and the first accused 
started giving him blows with a penknife; 
the deceased fell down and died almost 
instantaneously. The defence of the accused 
was that they were not the aggressors; the 
aggressors were the deceased and Chankka; 
that there was a scuffle, and that the 
deceased was hit accidentally by a thrust 
of the penknife in the hand of Chankka 
who really intended the blow for the first 
accused. In the alternative, the accused 
alleged that they killed the deceased in 
exercise of their right of private defence, 
viz. defending their person against the 
attacks of the deceased and Chankka. Ac. 
cased 1 in the afternoon of the next day 
made a complaint in which he charged 
Chankka and the deceased, not knowing' 
that he was dead, with having attacked 
his brother (accused 2) and also himself 
when he went to help his brother. There 
was a long trial, several witnesses were 
examined on behalf of the prosecution, but 
no evidence was led on behalf of the accused, 
and the learned Sessions Judge summed up 
the case at great length to the jury. As I 
have stated before, the jury came to the 
unanimous conclusion that the accused 
were not guilty, and the learned Judge 
agreeing with the verdict of the jury ordered 
their acquittal and discharge. 


The main grounds of appeal are : (a) that 
the direction given by the Judge to the 
jury as to the consideration of the alterna. 
tive defences was not proper and should 
have been placed more clearly; (b) that the 
point whether there was occasion for rea¬ 
sonable apprehension in the mind of the 
opponents (accused) justifying the killing of 
the deceased was not explained to the jury 
in a proper way; (c) that having regard to 
the medical evidence and to the conduct of 
the first and second opponents after the 
commission of the murder, and to the facts 
stated in the counter.complaint of the first 
opponent, the verdict of the jury was un¬ 
reasonable and unjust; and lastly, (d) that 
the point as to why the opponents hap. 
pened to be on the spot was not put to the 
jury in respect of its bearing on the possible 
guilt of the opponents. The Government 
therefore pray that the order of acquittal 
be set aside and the accused dealt with 
according to the law and if necessary pro¬ 
cess be ordered to issue against the accused 
under S, 427, Criminal Procedure Code. 

The Government have lodged this appeal 
under S. 417, Criminal P. C., which lays 
down that the local Government may 
direct the public prosecutor to present an 
appeal to the Sigh Court from an original 
or appellate order of acquittal passed by 
any Court other than a High Court. It is 
provided by S. 418 (l) that an appeal may 
lie on a matter of fact as well as a matter 
of law, except where the trial was by a 
jury in which case the appeal shall lie on 
a matter of law only. Under S. 423 (2), it 
is provided that nothing contained in the 
Section shall authorize the Court to alter 
or reverse the verdict of the jury, unless 
it is of opinion that such verdict is erro¬ 
neous owing to a misdirection by the Judge 
or to misunderstanding on the part of the 
jury of the law as laid down by him. An 
appeal therefore lies in cases tried by the 
jury on questions of law only and under 
the criminal procedure the verdict of the 
jury is to be considered final where there 
is no error of law or misunderstanding on 
the part of the jury of the law as laid down 
by the Judge, or any misdirection by the 
Judge, and the Judge has agreed with the 
verdict of the jury. 

It was contended on behalf of the Crown 
that there was a misdirection in so far as 
the learned Judge did not expound the 
law relating to the offences to the jury. 

It is true that in the heads of the charge 
to the jury there is no reference to the 
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Saofcions under which theaoonsed areoharg. 
ed. Under S. 297, Criminal P. 0., ib is the 
dnty of the Judge to explain to the jury 
all the essential elements of the offences 
charged against the accused and to give 
directions on the law so as to make the 
law clear in relation to the facts of the case 
and the evidence adduced. Even the mere 
reading of the Sections to the jury does nob 
amount to an explanation of the law. Nor 
can the Judge rely on the fact that advo*^ 
cates on both sides had explained the law 
to the jury. The Judge must lay down the 
law by which the jury is to be guided. 
This provision is imperative and it cannot 
be too emphatically stated that in cases 
tried with the help of a jury it is the clear 
duty of the Judge to explain what in law 
are the essential requisites of an offence 
and what must be proyod to constitute that 
offence. That the provision of the Code is 
mandatory was again laid down recently 
by the Full Bench in 38 Bom L B 19,^ and 
it is indeed surprising how a Sessions 
Judge who is usually a man of consider, 
able experience, can proceed to charge the 
jury without, in the first instance, explain, 
ing the law on the subject. Such explana. 
tion is necessary in all cases and is certainly 
very important in a case where the charge 
is one of murder. It is incumbent upon the 
Judge to explain what is culpable homicide 
under 8. 299, I. P. 0., and under what 
oiroumstances culpable homicide amounts 
to murder, and under what oiroumstances 
it does not, under 8. 300. An important 
non.direction to the jury or an omission to 
direct them on an important point, amounts 
to misdirection; but we must read S. 297 
along with the provisions of S. 537 of the 
Code. In that Section it is laid down that 

Bobject to the provisions hereinbefore contained 
no finding, sentence or order passed bj a Court of 
competent jurisdiction shall be reversed or altered 
on account of any error, omission or irregularity 
(as mentioned in sub-cl. (a) of that Section or of 
the omission to revise any list of jurors or asses¬ 
sors in accordance with S. 324 or of any misdirec¬ 
tion in any charge to a jury unless such error, 
omission, irregularity, or mlsdireotion, has in fact 
oooaaloned a failure of justice. 

There are therefore three categoriee 
coming under this Section, first, where 
there is an error, omission, or irregularity, 
in any stage of a trial or enquiry or pro¬ 
ceeding ; secondly, where there is an omis¬ 
sion in revising the list of jurors or assessors; 

M_ ■ - - - . 

1. Emperor v. Futtan Bassan, (1936) 23 A I R 
Bom 53=1936 Or C 164=160 I C 1060 = 37 
CrI>J 866=60 Bom 699=88 Bom LB 19 (FB). 
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and thirdly, in the case of misdirection in 
the charge to the jury. It is necessary 
however that the misdirection should be 
such as to occasion failure of justice, such 
failure of justice as would vitiate the trial 
or proceedings. The misdirection causing 
failure of justice may at times arise in rela¬ 
tion to the case for the prosecution; but 
in the majority of oases the effect of a 
misdirection to the jury comes up for con. 
sideratioQ on the ground that it has pre. 
judicially affected the accused. There is 
however no ground for broadly assuming 
that if even a mandatory provision of the 
Code is infringed, the result in all cases 
must be to vitiate the trial irrespective of 
whether it has or has not occasioned failure^ 
of justice. It was undoubtedly the bounden 
duty of the Sessions Judge to explain the 
law to the jury before dealing with the evi¬ 
dence, but I do not think that the omission 
to read and explain the relevant Sections 
in this case has been such as can be said to 
have occasioned a failure of justice. It was 
pointed out to us by the learned counsel 
for the accused that this ground was not 
even taken by Government, but that would 
not debar the prosecution from urging it in 
the appeal. 

The only other ground that was men. 
tioned to ns was that the alternative defence, 
viz. that the accused acted in self-defence 
or defence of their person, was not fully 
and properly explained to the jury. The 
learned Judge however clearly pointed out 
the alternative defence to the jury, and we 
find it stated by the Judge in para. 4 of his 
charge to the jury that it was suggested 
that it was the deceased who was the 
aggressor and caused serious injuries to ac¬ 
cused 2, and that a reasonable appreben. 
sion arose in the mind of the accused about 
their own safety, and that on account 
of that apprehension they attacked the 
deceased in self-defence and killed him. At 
the end of his long summing up the learned 
Judge also told the jury that, although the 
defence of self-defence was not raised by 
the accused and was not suggested in the 
cross-examination of the prosecution wit¬ 
nesses, and although it was inconsistent 
with the other defence put forward by the 
accused, it was still open to the jury to 
consider it and to see whether, in the oir- 
cumstances of the case, it was made out or 
not. The learned Judge was right in put- 
ting this alternative defence to the jury for 
their consideration in the way he did. It 
was however open to the jury to come to 
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the conclusion on the evidence of the wit¬ 
nesses, whom they had seen and whom they 
had heard, that the prosecution had failed 
jto establish the case against the accused. In 
a criminal trial the presumption of innocence 
lis always in favour of the aoonsed till he is 
'found guilty, and he is also entitled to the 
benefit of a reasonable doubt. Even if the 
defences taken up by the accused in the 
alternative were inconsistent, that would 
not necessarily prove that the evidence led 
on behalf of the prosecution, who must 
establish the guilt of the accused, should 
have been believed by the jury. It was for 
the jury to consider what weight 
should attach to the evidence that was led 
before them. Apart from the omission to 
explain the law, the learned Judge sum¬ 
med up the evidence very clearly and 
on both sides, and left the matters which 
were within the province of the jury en¬ 
tirely for their consideration. Under the cir¬ 
cumstances, we see no reason to interfere 
with the verdict. No Court will interfere 
with the verdict of a jury, even if it may 
itself think differently of the evidence, or 
because it thinks that another jury may 
!have come to a different conclusion. To 
lightly interfere with the verdict of a jury 
with which the Sessions Judge has agreed 
would be to reduce trial by jury in this 
country to a farce. There is a case reported 
in 34 Bom L E 896^ where the Sessions 
Judge had disagreed with the verdict of 
the jury and submitted the case under Sec. 
307, Criminal P. C., to the High Court, and 
yet the High Court held that, unless there 
was any perversity in the verdict or any 
misdirection, there was no reason why they 
should interfere with the verdict. Taking 
all the facts of the case and the evidence 
into consideration, I am of opinion that 
the appeal fails and must be dismissed. 

Kania J. — I agree. Sec. 297, Criminal 
P. C., in very clear terms enjoins the Ses¬ 
sions Judge to charge the jury by summing 
up the evidence for the prosecution and 
defence, and laying down the law by which 
the jury is bound. The omission to do this 
may or may not cause a miscarriage of 
justice. Bee. 537 of the Code provides that 
if a misdirection (and an omission to lay 
down the law would be a misdirection) 
causes a failure of justice, it would vitiate 
the trial. Therefore, in the present case we 
have to find whether the Court failed to 
lay down the law as provided in Sec. 297 , 
2. Emperor v. Bal IaII, (1983) 84 Bom L R 896 
:sl39 1 C 273=s88 Or L J 746. 
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and, if so, whether there was a miscarriage 
of justice. Unless both those questions were 
answered in the affirmative, the verdict 
should not be disturbed. 

On going through the record it appears 
that the learned Sessions Judge has not re¬ 
capitulated the relevant Sections of the 
Indian Penal Code. To that extent it may 
be stated that there was omission to lay 
down the law. It appears very clearly how¬ 
ever that in different portions of his sum. 
ming up he had stated to what extent and 
under what circumstances the right of 
private defence of person could be exercised 
by the accused. He bad also pointed ouk 
that this defence was not put forward in 
the cross-examination of the witnesses, bub 
was seriously urged in the course of the 
argument of the advocate for the accused. 
He also properly pointed out at the close 
of the summing up that, in spite of the 
failure of the advocate for the accused to 
set up this defence and to cross-examine 
the prosecution witnesses on that point, 
and although the defence was inconsistent 
with the other defence, if the jury on the 
materials before them thought that a case 
of self-defence of person was established, it 
would be their duty to consider it, and give 
effect to their conclusion. To that extent 
therefore the learned Judge considered the 
evidence and gave directions on the point 
of private defence, and I do not think there¬ 
fore that the charge suffers from any serious 
omission. On going through the whole record* 

I do not think that there has been any 
failure of justice occasioned in this case, 
and therefore I do not think this Court 
should interfere with the unanimous find¬ 
ing of the jury. 

I cannot allow this case to pass without 
emphasizing that the provisions of S. 297, 
Criminal P. G., are emphatic, and overlook¬ 
ing the same is likely to give rise to a 
miscarriage of justice and considerable 
waste of public time and money. It is 
necessary that the provisions of this Section 
should be rigidly adhered to and not over¬ 
looked. Even at the cost of repetition, the 
law should clearly be expounded, especially 
when the charge is one of murder ; other, 
wise serious consequences are likely to 
ensue which a high judicial officer could 
and should avoid. 

d.s./R.K. Appeal dismissed. 
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Kania J. 

Damji Hirji — Plaintiff. 



Mahomedalli Essabhoy and others — 

Defendanta. 

Suit No. 1816 of 1938, Decided on 16th 
February 1939. 

(a) Letters Patent (Bombay), Cl. 12'—Hundis 
tn form of promUaory notes signed outside 
Bombay by hrm and then sent to its clerk in 
Bombay —Hundia delivered by clerk to payees 
eo Bombay*—Payees endorsing them in favour 
•of another person in Bombay—Cause of action 
held arose in Bombay. 

A firm owned ginning factories and presses at 
different places in tbe Bombay Presidency. None 
of them was in Bombay itself. Tbefirmhadrented 
a room in Bombay in the name of the firm. For 
the purpose of carrying on their business, firm bor* 
rowed money on hundis. Interest on the loans 
taken by the firm was paid in Bombay and at the 
room rented a olerk maintained books of account 
in which the loans, interest and repayments were 
duly entered. Some goods and parts of machinery 
were purchased by tbe clerk in Bombay under the 
firm's instructions. The hundis in the form of 
promissory notes were signed outside Bombay. 
After tbe signatures were made the hundia were 
sent to the firm’s mebta at Bombay and that 
mebta delivered the hundis to the payees in Bom* 
bay. Thereafter the hundis were endorsed by the 
payees in favour of the plaintiff at his residence in 
Bombay : 

Seld that the whole cause of action had arisen 
in Bombay within the jurisdiction of High Court: 
2 B H O B 220, Diating.; ease law referred, 

rp 461 O 2; P 464 0 1, 2] 


(b) PromiMory Note — Contract between 
drawer and payee does not become complete 
until promissory note signed by drawer is ten* 
dered and accepted by payee. 

A person may sign a promissory note or a negoti* 
able instrument in bis own bouse and keep it there 
without incurring auy obligation to anyone at all. 
When such a document is tendered to the payee 
and accepted by him, there arises a contract be¬ 
tween the parties. The signature on a negotiable 
instrument becomes necessary because of the pro¬ 
visions of S. 4, Negotiable Instruments Act. It is 
only a preparation. It does not amount to an offer 
and therefore does not become any part of the 
contract: (1864) S3 L J Ex 179, Bel, on, 

[P 463 0 2] 

N. H. Bhagvati and H. B. Sonpal — 

for Plaintiff, 
Mnrzban J. Mistree and F. P. Khambata 

—for Defendants. 


Judgment. — Plaintiff, who as an en. 
dorsee of eight hundis drawn by the defen. 
dants on different parties is their holder, 
has filed this suit to recover the amount of 
the hundis from the defendants. In the 
written statement several defences were 
suggested. At the hearing, Mr. Mistree for 
the defendants has given up all except that 


of jurisdiction. In para. 5 of the plaint it is 
alleged that the hundis were passed in 
Bombay, the moneys due thereunder are 
payable in Bombay, and the whole cause of 
action has arisen in Bombay. No leave 
under Cl. 12, Letters Patent, has been ob. 
tained from the Court. The facts, admitted 
by the parties and proved, show that the 
defendants own ginning factories and pres, 
sea at different places in the Bombay Pre. 
eidenoy. None of them is in Bombay itself. 
The defendants have rented a room at 
Nagdevi Street in Bombay in the name of 
the firm. When the partners of the defen. 
dant firm come to Bombay they stay in 
that room off and on. For the purpose of 
carrying on their business defendants bor. 
row money on hundis. Some of the hundis 
are negotiated through Messrs. Bhavanidas 
& Co., who are well-known hundi brokers. 
Interest on the loans taken by the defen. 
dant firm is paid in Bombay and at the 
room rented in the Nagdevi Street a clerk 
maintains books of account in which the 
loans, interest and repayments are duly 
entered. Four envelops with tbe printed 
address of the defendant firm were pro. 
duced and admitted to be used by the de. 
fendant firm in the usual course of business. 
One of them has the name of the defendant 
firm and the address of Nagdevi Street only 
on it. The plaintiff contends that these 
facts establish that the defendants are car. 
rying on business in Bombay. 

The defendant firm had raised money on 
eight hundis which were drawn on 23rd 
June 1936. On the top of each is written, 
''Bombay, 23.6.36.” When the hundis fell 
due, six parties agreed to renew the same. 
Two not having so agreed were paid off by 
money raised on two hundis given to two 
other parties. On each of the eight hundis 
thus issued the words, "Bombay, 21.7.37” 
are written at the top. The hundis were 
signed outside Bombay, at Dharangaon. 
After the signatures were made the hundis 
were sent to the defendants’ mehta at Nag¬ 
devi Street, and that mehta delivered the 
hundis to the payees in Bombay. There, 
after the hundis were endorsed by the 
payees in favour of the plaintiff at his resi- 
dence in Bombay. On these facts, the plain- 
tiff contends that the whole cause of action 
has arisen in Bombay within the jurisdio- 
tion of this Court and the issue must be 
found against the defendants. 

In support of their contention that the 
defendants do not carry on business in Bom. 
bay they rely on the decision in 1 B H C B 
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220^ at p. 224. In that case the defendant, 
^ho was residing at Peshawar, carried on 
business as a general merchant at Sialkot, 
Nowshera, Gwalior, Delhi, and other places. 
He had a retail shop at each of those 
places where he sold European goods. He 
had kept a man in Bombay who made some 
local purchases and received goods imported 
from Europe and forwarded them to the 
defendant at his different shops. The evi¬ 
dence in that case established that no sales 
whatsoever took place in Bombay. The 
Court under the circumstances came to the 
conclusion that a sale was an essential part 
of the defendant’s business, because it was 
on a sale that he earned a profit. It was 
therefore held that the existence of an agent 
in Bombay with the limited power men- 
tioned above did not make the defendant 
one who carried on business in Bombay. 

In my opinion the facts of the present 
case go much beyond that. For the defen. 
dants’ business in this case they want 
finance, they want articles and parts of 
machinery. It is admitted that some goods 
(e g. hessian, cloth, iron hoops, etc.; and 
parts of machinery were purchased by the 
clerk in Bombay under the defendants in. 
gbructions. The loans taken were for the 
business of the defendants and without 
that it would not be possible to carry on 
that business at all. Borrowing was thus an 
essential element in the defendants’ busi. 
ness. The existence of an office room rented 
in their own name, employment of a clerk 
to keep regular books of account in respect 
of the borrowings of the firm in addition to 
the purchases made by the defendants 
through their man here, establish facts 
which make the defendant firm one which 
carries on business within the jurisdiction 
of this Court. The contention of the defen. 
dants on this point must therefore fail. 

Even if a different view were taken, the 
second contention of the plaintiff, in my 
opinion, is also good. The hundis in the 
present case are in the form of promissory 
notes payable after a certain number of 
days. By putting signature on a note the 
same does not become a contract. As clearly 
provided in 8. 46, Negotiable Instruments 
Act, a promissory note is complete when 
the signed document, according to the form 
prescribed by 8. 4 of the Act, is delivered 
to the payee. In the present case the signa¬ 
tures on the promissory notes were made 

1. Framji Kavasji v. Hormasjl Eavaail, (1866) 1 
B H C B 280. 


at Dharangaon but the same were sent to 
the defendants' clerk in Bombay. Till then 
there existed no contract between the de. 
fendants and the payees mentioned in the 
notes. The defendants’ clerk in Bombay 
went to the payees’ shops and handed over 
the promissory notes to the payees. When 
the payees received and accepkd the pro¬ 
missory notes, there arose contracts be- 
tween the parties. The words “Bombay, 
21-7-37” on the top of each note are also 
important. In the absence of sufficient 
ground to disregard it, that statement may 
be relied upon to show that the parties 
intended and made the contract contained 
in the note in Bombay. It was not neces¬ 
sary for the parties to name the place 
where the contract was made or any place 
in the note at all. They however deli¬ 
berately chose to name the place, and 
therefore it is permissible and proper to 
hold that the parties agreed that the con. 
tract was made in Bombay. 

In support of their contention the defen¬ 
dants relied on 16 Bom 93.^ It was there 
held that in suits upon hundis drawn out. 
side the jurisdiction upon drawees within 
jurisdiction part of the cause of action arose 
within jurisdiction and leave under Cl. 12 
of the Letters Patent was necessary in such 
suits. This is found in the headnote. On 
looking at the facts it is clear that the 
hundis were drawn from 8ihore upon the 
plaintiff in Bombay in favour of several 
individuals and firms in Bombay, and the 
plaintiff, at the request of the defendant 
made to them in Bombay and on the defen. 
dant’s account, paid the several hundis in 
Bombay. Telang, J., in deciding the case, 
first of all took the view that according to 
the oral evidence the contract between 
parties in respect of the Sihore business 
took place at Indore, and the transaction 
in respect of which the suit was brought 
was entered into in pursuance of that con. 
tract. Therefore, if the contract and the 
breach of it together constituted a cause of 
action, the whole cause of action did not 
arise within the jurisdiction of the Court. 
Apart from that evidence and dealing with 
the case as if it was a suit by drawees 
against the drawers, it was pointed out that 
the hundis were sent from 8ihore to Bom. 
bay and leave under Cl. 12 of the Letters 
Patent was obtained. The learned Judge 
considered the facts similar to those in 


2. Baxnpactab Sazoratbroj v. Freznsukb Chan 
damal, (1890) 15 Bom 93. 
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(1864) 33 L J Ex 179.^ I shall presently a contract which was made wholly in Nor. 
consider that case in detail. As the hundis way. The decision emphasizes the fact that 


were from Sihore, the whole cause of action 
was not considered as having arisen in 
Bombay. The facts are materially different 
in the present case as I have already 
pointed out. 

In (1864) 33 L J Ex 179® the facts were 
these: Defendant, a merchant resident in 
Norway and not a British subject, drew in 
Norway his bill of exchange at four months’ 
sight to the order of himself. It was headed 
“Dremmond,” the place where he lived. It 
was addressed to Messrs. C. Kirkup & Co. 
payable in London. The defendant endorsed 
the note in Norway in the following terms: 
"Order Messrs. Henry Dresser & Co. value 
in account Jacob Borch (defendant)” and 
sent it in post with a letter written to 
Dresser & Co., London. Dresser & Co. en. 
dorsed it to the plaintiffs in London for 
value. The plaintiffs filed the suit in London 
against the defendant. It was successfully 
urged on behalf of the defendant that the 
whole cause of action had not arisen within 
the jurisdiction of the London Court. Pol. 
lock, C. B. in delivering the judgment 

observed as follows (page 180): 

The cause of action here is the contract and 
the breach of the contract; and it is not because 
the breach of the contract was in this country 
that the cause of action is within the jurisdiction. 
We must consider the contract which gives rise to 
the breach. The contract, strictly speaking, is 
neither in Norway nor in this country. The con¬ 
tract, so far as one of the parties Is concerned, is 
no doubt in England; but the contract, so far as 
the other party is concerned, is in Norway; and 
therefore the contract is not in the one place or 
the other. 

Harbin, B. was of the opinion that tbe 
conbracb was in Norway although the breach 
of it was in London. The decision brings 
out clearly the distinction between tbe 
signing of a promissory note and delivering 
it to the payee. The observations of Pollock, 
C. B. appear to be based on the view that 
when tbe defendant signed the note (made 
oat in his own favour), endorsed it and 
posted it, the contract so far as he was 
concerned, arose in Norway, while so far 
as Messrs. Henry Dresser & Co. were con. 
cerned, it was in London. Martin, B. ap¬ 
peared to have taken the view that as the 
note was made out in favour of the defen¬ 
dant himself, when be made the endorse, 
ment he is deemed to have received it as a 
payee, and the transaction thus resulted in 

8 . Biohel v. Borch, (1664) 33 Ii J Ex 179 — 2 H 
& 0 964 = 10 Jur (N S) 107 s 9 L T 667=12 
W B 846. 


the contract arose on the delivery of a pro. 
perly signed negotiable instrument and not 
before. A person may sign a promissory 
note or a negotiable instrument in his own 
house and keep it there without incurring 
any obligation to any one at all. When 
such a document is tendered to the payee 
and accepted by him, there arises a contract 
between the parties. The signature on a 
negotiable instrument becomes necessary 
because of the provisions of S. 4, Negotiable 
Instruments Act. It is only a preparation. 
It does not amount to an offer, and there, 
fore does not become any part of the 
contract. 

The point is made clear and emphasized 
in (1865) 34 L J Ex 186^ at p. 187. There 
the defendant, a British subject resident in 
Florence, signed two promissory notes in 
Florence as the joint and several maker 
with his brother in London, whom he sent 
them by post. His brother then also signed 
them and delivered them in London to the 
payees. It was held that the cause of action 
arose when the notes were delivered to the 
payee in London and the defendants could 
therefore be sued in London. In the judg¬ 
ment Martin, B. cited with approval the fol. 
lowing observations of Bayley, J, in (1822) 
5 B & Aid 474*^ at p. 478 ; 

.I have no difficulty in saying, from prin¬ 
ciples of common sense, that it is not the mere act 
of writing on the bill, but the making of a com¬ 
munication of what is so written, that binds the 
acceptor. 

In India also there are authorities to 
support this view. In 1 M H G R 202® a 
note was dated at Madras, but in fact was 
signed at Secunderabad. It was delivered 
to the plaintiff at Madras. The Court held 
that the cause of action arose in Madras, 
because the defendant signed it as a note 
made at Madras, and, secondly, the delivery 
of the note to the plaintiff took place at 
Madras, which delivery was necessary to 
complete his title. In 28 Mad 19^ the im¬ 
portance of a statement as to tbe place 
where the note was made was noticed. 
There, a promissory note drawn on behalf 
of the company was headed Bellari. It was 
signed by tbe secretaries and treasurers 

4. Chapman v. Cottrell, (1865) 34 L J Ex 186=s 
3 H & 0 865=11 Jur (N S) 680 = 12 L T 706 
=18 W R 843* 

6 . Cox V. Troy. (1*623) 5 B & Aid 474 = 1 B & R 
88=24 B B 460. 

6 . Winter v. Bound, (1863) 1 M H 0 B 202. 

7. Meenakshi Qinning and Pressing Co. v, Myle 

Breeramulu Naido, (1904) 28 Mad 19. 
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and dated at Bellari. The note was then 
sent to another place where the agents 
countersigned it and affixed their seal to 
it. It was then posted and addressed to the 
payee at Madras who received it there. A 
suit was filed on the note at Bellari. In 
giving jndgnient it was observed as follows 
(page 21) : 

_a statement of the place of execution ifl. of 

course, not essential to the validity of a negotiable 
promissory note, nor are the parties precluded 
from dating the note at a place different from that 
at which It is actually made, if. for any purposes 
of theirs, they consider it necessary to do so. 
Where therefore a negotiable note . . . . is^ dated 
with reference to a specified place and the justice 
of the case does not necessitate a different conclu¬ 
sion, the parties should be presumed to have agrwd 
to that place being taken to be the place of the 

contract. . , . 

As I have poinfced oufc in the present 

case, the parties have put °° 

the top of each note and dated it. ine 
defendants also relied on 22 Cal 451. In 
that case a hundi drawn in Benares on the 
drawers’ firm in Bombay in favour of a 
firm which carried on business at Mirzapur 
and Calcutta was endorsed at Calcutta by 
the payee to a firm at Calcutta and dis- 
honoured by the drawers’ firm at Bombay. 
After obtaining leave under Cl. 12 of the 
Letters Patent, a suit was brought in the 
Calcutta High Court by the endorsee to 
recover the amount of the hundi. It was 
held that the Court had jurisdiction be¬ 
cause the endorsement in favour of the 
plaintiff took place in Calcutta, and that 
•was part of the cause of action. The only 

contention urged was that no part of the 
cause of action arose within the jurisdiction 
of the Court, and the learned Judge reject¬ 
ed that contention. It does not appear to 
be urged that the whole cause of action 
had arisen within jurisdiction, and there 
was no occasion for the Court to consider 
that aspect of the case. The facts further 
do not show whether the hundi was deli¬ 
vered to the payee at Mirzapur or Calcutta. 
The facts only show that the payee, who 
was carrying on business at both places, 
made the endorsement in favour of the 
plaintiff at Calcutta. I am unable to con¬ 
sider that decision as going against the 
principles summarized above. 

Under the circumstances in the present 
jcase, as the note was delivered by the 
•defendant firm to the payees in Bombay, 
land the endorsements in favour of the 
Iplaintiff having taken place in Bombay, 

I,-—. 

8. Boghoonath Misser v. GobiudnataiD, (1895)22 
Cal 461.. 


the whole cause of action arose in Bombay.| 
The issue must therefore be answered in 
the affirmative. There will therefore be a 
decree for the plaintifi against the defen. 
dants for 27,000 with interest thereon 
at six per cent, from ISth March 1938 till 
judgment. Costs and interest on judgment 
at six per cent. 

D.S./r.k. Suit decreed, 

« 
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Lokur J, 

Narottamdas Bhagwandas — 

Plaintiff — Appellant. 

V. 

Chitta Bhagwansang and others — 

Defendants — Respondents. 

Second Appeal No. 10 of 1937, Decided 
on 27th February 1939, from decision of 
First Class Sub.Judge, Broach, in Appeal 
No. 18 of 1934. 

(a) Limitation Act (1908), Artf. 73, 120 
Suit on promissory note executed by father of 
defendants, brought after father’s death—Suit 
is governed by Art. 73 and not by Art. 120. 

A suit on a promissory note executed by the defen¬ 
dants’ father, brought after the father’s death, 
is governed by Art. 73 and not by Art. 120, though 
the sons may be under a pious obligation to pay 
their father’s debts : AI R 1931 Bom 542, Foil, 

[P 466 0 1) 

(b) Contract Act (1872), S. 25 (3)—De facto 
guardian cannot renew tlme.barred debt. 

Section 25 (3) specifically requires that the per¬ 
son renewing a time.barred debt must be either 
the person himself or his agent generally or spe¬ 
cially authorized in that behalf. It cannot be 
presumed that a de facto guardian is generally or 
specially authorized to renew a time-barred debt 
and hence he has no power to do the same. 

[P 466 0 1] 

H. M. Choksy — for Appellant, 

D, D. Yennemadi — for Respondent 3. 

Judgment. — Bhagwausaug Himatsaug, 
the father of defendants 1 and 2, was in. 
debted to the plaintiff, and after his death, 
when his sons were still minors, one Soma, 
bhai, as their de facto guardian, settled the 
dues and passed a bond in favour of the 
plaintiff on 11th June 1929. The plaintiff 
filed this suit to recover Bs. 717.5.9 due 
under that bond. He alleged that defend, 
ant 3 had signed the bond as a surety, and 
was also liable for the debt. By that time 
defendant 1 had attained majority, and he 
admitted the plaintiff’s claim. But the 
Nazir, who was appointed the guardian ad 
litem of defendant 2, stated that be had no 
instructions. Defendant 3, who was the real 
contesting party, contended that the debt 
for which he had passed the bond in suit 
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'was time.barred, and therefore defend- 
ants 1 and 2 were not bound to satisfy the 
bond, that he himself was not a surety and 
that, assuming that be was a surety, he 
was not liable since the bond itself was not 
binding on defendants 1 and 2, who were 
the principal debtors. Both the lower Courts 
upheld this contention and dismissed the 
suit. 

Three points are raised in this appeal, 
namely, (i) whether Somabhai as the de 
facto guardian of defendants 1 and 2 could 
pass a bond in renewal of a time.barred 
debt; (ii) whether the debt was time-barred; 
and (iii) whether defendant 3 was liable as 
a surety. The consideration for the bond 
in suit was made up of two previous pro¬ 
missory notes (Ex. 64, dated 17th August 
1923, and Ex. 63, dated 28bh July 1920), 
and it was urged that they were in time on 
the date of the bond in suit as there was an 
acknowledgment on 8th June 1926. Even 
then that debt was not in time on 11th 
June 1929, (Ex. 28), unless the Article of 
Soh. 1, Limitation Act to bo applied was 
Art. 120 and nob Art. 73. It was urged on 
behalf of the plaintiff that defendants 1 
and 2 were under a pious obligation to pay 
o& their father s debt and therefore the 
plaintiff's claim would be governed by 
Art. 120 and nob by Art. 73, Limitation Act. 
But this point has now been decided by a 
Bench of this Court in 33 Bom L R 1234,^ 
in which Art. 73 was held to apply. It is 
therefore obvious that on the date of the 
bond in suit the plaintiff’s claim to recover 
'the prior debts was time-barred. It is how. 
ever urged that defendants 1 and 2 were 
under a moral and pious obligation to pay 
off their father’s time.barred debt and 
therefore their guardian could pass a fresh 
bond in renewal of the time.barred debt 
under S. 25, sub.s. (3), Contract Act. It is 
not necessary for the purposes of this appeal 
to express any opinion as to the powers of 
a natural guardian to renew a time.barred 
debt. So far as the de facto guardian is 
concerned, I do not feel any doubt that he 
cannot be regarded as an agent ' generally 
or specially authorized” to renew a time- 
barred debt. S. 25, sub.s. (3), says that an 
agreement made without consideration may 
be void unless it is a promise made in 
writing and signed by the person to be 
charged therewith, or by his agent gene, 
rally or specially authorized in that behalf, 
to pay wholly or in part a debt of which 

1. L&kshman v. Mabableshwar, (1981) 18 A I B 

Bom 842=186 I 0 804=88 Bom L B 1284. 
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the creditor might have enforced payment 
but for the law for the limitation of suits. 
In this connexion it was pointed out that 
S. 21, Limitation Act, defines the expression 
"agent duly authorized in this behalf” in 
Ss. 19 and 20 as including 

a lawful guardian, committee or manager, or an 
agent duly authorized by Buch guardian, com¬ 
mittee or manager to sign the acknowledgment or 
make the payment. 

That definition applies to acknowledg¬ 
ments, but S. 25, sub.s. (3), Contract Act, 
specifically requires that the person renew¬ 
ing a time.barred debt must be either the 
person himself or his agent generally or 
specially authorized in that behalf. It can¬ 
not be presumed that a de facto guardian 
is generally or specially authorized to renew 
a time.barred debt. I therefore agree with 
the findings of the lower Courts that Soma¬ 
bhai as the de facto guardian of defen- 
dants 1 and 2 had no power to renew the 
time.barred debt of the father of defen- 
dants 1 and 2 and pass the bond in suit to 
the plaintiff. It follows from this that as 
the principal debtors themselves were not 
liable under the bond, defendant 3, although 
he be regarded as a surety, cannot be held 
liable. The appeal is therefore dismissed 
with costs. 

d.b./r.k. Appeal dismissed. 
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Broomfield Ag. 0. J. and Sen J. 

Baptist De Souza — Accused —Appellant 

V. 

Emperor, 

Criminal Appeal No. 119 of 1939, Decided 
on 16th June 1939, from conviction and 
sentence passed by Presidency Magistrate, 
Third Court, Mazagaon, Bombay. 

(a) Bombay Prevention of Gambling Act (4 
of 1887), S. 6 — Warrant in name of Sub-In¬ 
spector— Sub-Inspector present near room used 
for gambling but actual arrest made by con- 
stable-'-Tbis does not vitiate warrant. 

Where warrant is in the name of Sub-Inspector 
and be is present near the room used for gambling 
purposes but the actual arrest of the accused is 
made by constable entering the room, the irregu¬ 
larity does not vitiate the warrant or proceedings 
in any way. [P 466 0 2] 

(b) Bombay Prevention of Gambling Act (4 
of 1887), Ss. 4 and 5 — Value of evidence of 
bogus punters. 

The bogus punters are usually very unsatisfac¬ 
tory witnesses to prove offence under Ss. 4 and 6. 
It does not much matter whether they are called 
accomplicee or spies or police agents. No doubt it 
is very difficult to get better evidence, and the 
police may have to make use of such people, and 
if their evidence is corroborated and fits in reason¬ 
ably well with the prosecution case, the Court may 
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be joetified in relying on it. Bot, if the punter is 
called as a witness and does not support the prose* 


cation case, it is obviously worse than if he was 
not called at all. [P 467 G 1] 

(c) Bombay Prevention of Gambling Act (4 
of 1887), Ss. 4 and 5—Statements of police 
long after event cannot be relied on without 
corroboration. 

The Court cannot possibly be expected to rely on 
the mere statements of the police officers long 
after the event without any independent corrobo* 
ration. [P 467 C 2] 

(d) Bombay Prevention of Gambling Act (4 
of 1887), Ss. 4 and 5—Finding of marked coins 
and slip of paper with figures on it is sufficient 
for conviction if they are proved to be instru¬ 
ments of gaming. 

The mere fact of the finding of the marked coins 
and the slip of paper with figures on itin the room 
is Eufficiont to justify the conviction only if the 
evidence made it perfectly clear that these articles 
were instruments of gaming. [P 467 C 2j 

G. 0. O'Gorman and V. N. Chhafcrapati 

— for Accused. 

B. A. Jabagirdar, Government Pleader 

— for the Grown. 

Broomfield C. J.—This is an appeal 
by one Baptist De Souza who has been 
convicted of offences under Ss. 4 (a) and 5, 
Bombay Prevention of Gambling Act. The 
appellant, who has described himself as a 
motor mechanic, lives in room No, 25 in 
Bombay Development Department Chawl 
No. 17 at Worli. Sub. Inspector Tonpe of 
the Delisle Boad Police Station, having 
reason to suspect that be was using this 
room for gambling purposes, obtained a 
warrant for the search of the premises. He 
then followed the procedure which has 
come to be common form in these cases. 
He marked some coins, gave them to one 
Jairam Mahadev, a bogus punter, and in. 
struoted him to lay bets on certain figures 
at the place of the accused. The Sub.In. 
spector and the punter and some constables 
then proceeded to the Chawl. The punter 
was sent upstairs with one of the police 
constables and the Sub.Xuspector waited 
below. After a few minutes the punter 
returned and said that the bet was laid. 
The Sub-Inspector then went upstairs and 
found the appellant and another person, 
who was accused 2 in the case, in room 
No. 25. It appears that before the Sub- 
Inspector entered the room, the police con. 
stable, who had gone up with the punter, 
had entered it and arrested the appellant 
who, according to him, was writing some¬ 
thing on a piece of paper. A panchnama 
appears to have been made in the presence 
of panchas, but they have not been exa- 
mined as witnesses. According to the evi¬ 


dence of the Sub-Inspector, the foUowin^^ 
things were found in the room. The other 
accused had seven annas and a pencil with 
him. In the corner where the appellant wae 
standing, on a shelf there were several 
coins, including the marked coins, and also 
a small slip of paper with some figures and 
names written in pencil in the Marathi 
language. The last figures appearing on tbia 
piece of paper are figures 5, 2 aud 9, which, 
according to the Sub-Inspector, are the 
figures on which the punter was told to bet. 
There is also a name which may possibly 
correspond with the first part of the name 
of the punter but is hardly legible. There 
is some inconsistency between the evidence 
of the Sub-Inspector and that of the con. 
stable with regard to this piece of paper. The 
constable says that when he entered the 
room, the appellant crumpled up the piec& 
of paper and threw it on the floor. Thn 
Sub-Inspector says, on the other hand, that 
it was found on the shelf. The failure to 
examine the panchas and to produce inde¬ 
pendent evidence as to what was found at 
the raid is a serious omission in this case 
for reasons which will appear in a moment. 

A point has been taken on behalf of the 
appellant that the proceedings were irregu¬ 
lar because the warrant was in the name of 
the Sub-Inspector; it was he who was em. 
powered to enter the room, and before he 
did so, one of his constables bad already 
entered and arrested the accused. But it 
cannot be suggested that the Sub-Inspector 
is required to arrest everybody with his 
own band. If he had not been present at 
all, there might have been something in the 
point. But as he was present, although not 
actually on the first floor, where the room 
is situated, and as he himself entered the 
room almost immediately afterwards, we 
do not think it can possibly be argued that 
the irregularity, such as it was, vitiates the 
warrant or the proceedings in any way. If 
this were the only point in this case, we 
would have no difficulty in confirming the 
conviction. 

There is however a serious and, in our 
opinion, a vital defect in the prosecution 
case. The evidence produced for the prose¬ 
cution is completely inconsistent as to the 
place where the alleged gaming took place 
and as to the person with whom it took 
place. The punter has deposed that he laid 
his bet on the figures 5, 9 and 2 in the 
passage on the first fioor and not in any 
room and that he laid his bet with a fat 
Christian. The appellant is a Christian, 


1989 


Baptist De Souza v. Emperor (Broomfield Ag. C . J.) Bombay 467 


but he is not fat, and the punter has 
expressly stated that he did not lay his bet 
with him. The other acoused was not a 
Christian. The evidence of the police con. 
stable who entered the room before the 
Sub.Inspector is that the punter entered 
the room and laid his bet with the appel. 
lant who was inside the room. In the course 
of his evidence this witness has stated that 
he actually saw the punter giving money 
to the accused, i. e. the appellant. He ex. 
plained that by saying that he meant that 
he heard the jingling noise of the coins as 
they fell into the appellant’s hand. Then 
he went on to say that the punter was 
counting out the coins to the appellant and 
then he saw them. The Magistrate went to 
view the scene of offence with counsel in 
the case and it appears from his inspection 
notes that it was not possible for the con. 
stable to see anything of what happened 
inside from the place where he was. 

It appears from the judgment that the 
Magistrate did not believe the punter and 
in effect he has discarded his evidence. If 
that is done, the question obviously arises 
whether there is sufficient evidence to 
justify the conviction of the accused. It is 
clear that the police cannot have it both 
ways. These bogus punters are usually very 
unsatisfactory witnesses. It does not much 
matter whether they are called accomplices 
or spies or police agents. They are usually 
without employment or business of any 
kind. The punter in this case says that be is 
a millhand, but he admits that he has been 
without work for seven or eight months, 
on account of illness, as he says. In fact 
{they are usually rather disreputable people. 
jNo doubt, it is very difficult to got better 
evidence and the police may have to make 
use of such people, and if their evidence is 
corroborated and ffts in reasonably well 
with the prosecution case the Court may 
be justified in relying on it. But if the 
punter is called as a witness and does nob 
support the prosecution case, it is obviously 
worse than if he was not called at all. In 
a case like the present, the Court is really 
asked to rely implicitly on the evidence of 
the police officers and on the strength of 
their evidence to assume that things did 
not happen in the way the punter says but 
quite differently. The Sub.Inspeotor was 
downstairs and can have no personal know, 
ledge of what happened. The constable fol. 
lowed the punter and was standing some 
little distance from the room, but as I have 
said it was impossible for him to sea what 


happened inside the room and there is no 
doubt that in his evidence he has pretended 
to have seen much more than he actually 
did. 

It is quite likely that the unsatisfactory 
character of the punter’s evidence may be 
due bo the delay in disposing of the case. 
The failure to produce the panchas to prove 
the panchanama is obviously due to that 
delay. Only the other day we had to com¬ 
ment on the time taken in the disposal of 
these gambling cases and this is an even 
worse example. The date of the offence 
was 16th July 1936. The case was com¬ 
menced on 27th July 1936. There were 
then no less than thirty postponements, 
mostly for want of time. Not one of these 
postponements was at the instance of the ac¬ 
cused. After all this, on 2nd September 1938, 
the case was postponed again, the only rea¬ 
son given being that the police wanted time. 
Even after that there were several more 
postponements, some owing to the illness 
of the Sub.Inspeotor and some for want of 
time. The first hearing of the case was on 
2nd December 1938. The extraordinary 
thing is that apparently it never occurred 
to anybody that there was anything scan- 
dalous or oppressive in this state of things. 
I presume that the accused had to attend 
the Court on every occasion, and so also the 
witnesses, except when they stayed away. 
When they stayed away, the case was 
automatically postponed for that reason. 
Everybody knows that the Presidency 
Magistrates are very busy and it may be 
impossible to avoid postponement of a case 
occasionally because the Court is occupied 
in other work. Bub when a case is dragging 
on for months and years, it must be some¬ 
body's duty to see that it is fixed on a date 
when it can certainly be taken up and dis¬ 
posed of without fail. We trust that the 
Magistrates concerned will pay serious 
attention to what we can only regard as a 
scandal. 

Beturning to the circumstances of the} 
present case we do nob think that bhei 
Court can possibly be expected to rely on 
the mere statements of the police officers 
so long after the event without any in. 
dependent corroboration. The learned Gov¬ 
ernment Pleader argued that the mere fact 
of the finding of the marked coins and the 
slip of paper with figures on it in the room 
is sufficient to justify the conviction of the 
appellant. That could only conceivably be 
so if the evidence made it perfectly clear 
that these articles were instruments of 
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gaming. In our opinion the evidence pro¬ 
duced in the present case does not establish 
that. We therefore allow the appeal and 
set aside the conviction. The fine if paid 
must be refunded. Out of the money order¬ 
ed to be credited to Government eight 
annas to be returned to the appellant. 
d.s./r.k. Appeal allowed. 
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Lokur J. 

Ningappa Neelappa Katti — Defendant 
— Judgment-debtor — Appellant. 

V. 

Adiveppa Shivappa Tuppad and others 
— Plaintiffs — Decree -holder s — 

Respondents. 

First Appeal No. 66 of 1938, Decided on 
3rd April 1939, from decision of First Class 
Sob.Judge, Dharwar, in Special Darkhast 
No. 60 of 1937. 

(a) Civil P. C. (1908), S«. 47 and 73—Order 
of rateable distribution affecting not only 
decree-holder! inter se but aI«o judgment-debtor 

_Order falls under S. 47 and Is appealable. 

It is true that if the question of rateable distri¬ 
bution has been fought out between the decree- 
holders, then the order would not fall under 8, 47 
and would not be appealable. But if the order 
adects not only the deoree bolders inter se, but 
affects also the judgment-debtor, who contends 
that he had produced the money in Court for a 
epeoifio purpose, the order for rateable distribution 
falls under 8. 47 read with 8. 73 and Is appealable: 
AIR 1939 Bom 112, Bel, on. [P 469 0 1] 

(b) Civil P. C. (1908), S. 73—Court bolding 
amount payable to decree-holder — Another 
Court passing decree against same judgment- 
debtor but in favour of another decree-holder 
cannot order first Court to transfer darkhast 
and amount held by it and then order rateable 
distribution. 

It is only the Court which holds the assets that 
can order the rateable distribution. [P 469 0 2] 

Where a Court at one place is holding amount 
payable to a decree-holder another Court which 
has passed decree against the same judgment- 
debtor but in favour of another deoree-holder can- 
not order the first Court to transfer the darkhast 
and the amount held by it to latter Court and 
then order rateable distribution. The Court cannot, 
either of its own motion, or at the bidding of 
another Court, transfer the darkhast or a suit 
pending before it, unless an order for transfer is 
duly passed either by the District Court or by the 
High Court. [P 469 C 2 ; P 470 C 1] 

4* (c) Civil P. C. (1908), S. 73 — Amount 
produced by judgment-debtor to be payable 
for one decree-holder for specific purpose of 
securing postponement of sale—Amount is not 
assets held by Court liable to be rateably dis¬ 
tributed among all decree-holders. 

When the judgment-debtor pays the amount for 
a specific purpose it cannot regarded as assets 
held by the Court liable to rateable distribution. 
The "assets” referred to in 8, 73 ate assets held in 


the process of execution. Where an amount is not 
realised by any process in execution, but was pro¬ 
duced by the judgment-debtor for the specific pur¬ 
pose of securing a postponement of the sale, and It 
was clearly mentioned by him in his application 
that the amount should be paid to the decree- 
holder in that darkhast, it is not open to the 
Court to turn round and allow the amount to be 
rateably distributed among all the decree-holders: 
36 Bom 156; A I R 1917 Bom 275 and AIR 1921 
Bom 169, Bel. on. [P 470 0 1, 2] 

S. R. Joshi — for Appellant. 

S. B. Jathar — for Respondents. 

Judgment. — This is an appeal against 
an order passed by the First Class Sub¬ 
ordinate Judge at Dharwar in special dar¬ 
khast No. 60 of 1937 ordering rateable 
distribution under S. 73, Civil P. C. The 
respondent obtained a decree in suit No. 
73 of 1934 in the Court of the First Class 
Subordinate Judge at Dharwar and pre- 
sented this darkhast for its execution. One 
Manekohand filed a suit No. 623 of 1932 
against the appellant in the Court of the 
Second Class Subordinate Judge at Gadag 
and obtained a money decree. He present¬ 
ed darkhast No. 240 of 1936 to recover the 
decretal amount by the attachment and 
sale of the appellant’s property. The pro¬ 
perty was duly attached and was to be sold 
by auction on 31st August 1937. The claim 
in the darkhast was Bs. 6000 odd and on 
28th August 1937, three days before the date 
fixed for the sale, the appellant made an 
application to the executing Court at Gadag 
requesting that he was prepared to pay 
Rs. 3000 in Court for being paid to the 
decree-holder, Manekchand, and that the 
sale should be postponed to the end of June 
1938. The Court passed an order below 
that application that the amount should be 
produced in Court. The amount was aocor. 
dingly produced, and on 30th August 1937, 
the Court passed the following order : 

The amount has been deposited. It may be paid 
to the decree-holders after taking security for the 
Interest of the minor decree-holders. 

The respondent then presented an appli¬ 
cation in his darkhast in the Court of the 
First Class Subordinate Judge at Dharwar 
requesting that an order should be passed 
for rateable distribution of the amount of 
Rs. 3000 which had been produced by the 
appellant in the Gadag Court. The First 
Class Sabordinate Judge then passed the 
following order : 

The darkhast of the Gadag Court shall be called 
for from that Court as applied for. That Court 
may be Informed by wire at applicant’s cost. 

In accordance with this order, the Gadag 
Court sent the proceedings of the darkhast 
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to the First Class Court at Dharwar along 
with the amount of Bs. 3000, which had 
been produced by the appellant for being 
paid to Manekohand, the deoree.holder in 
that darkhast. The darkhast in the Gadag 
Court, which was darkhast No. 240 of 
1936, was then registered as darkhast 
No. 835 of 1937 by the Court of the First 
Class Subordinate Judge at Dharwar. The 
appellant objected to the rateable distribu. 
tion of the amount produced by him in the 
Gadag Court on two grounds, viz. that the 
First Class Subordinate Judge's Court had 
no jurisdiction to pass an order for rateable 
distribution and to call for the darkhast 
from the Gadag Court, and that, as the 
amount of Bs. 3000 had been produced 
by him for a specific purpose, it did not 
amount to ^'assets held by the Court” and 
was therefore not liable to rateable distri. 
bution. The lower Court overruled both 
these objections, and ordered that the 
amount should be rateably distributed 
between the two decree.holders. It is 
against that order that the appellant has 
come in appeal. 

A preliminary objection was raised on 
behalf of the respondent that an order for 
rateable distribution passed under Sec. 73, 
Civil P. C., is not appealable, and that 
therefore this appeal is not competent. 
iBut the order appealed against in this case 
^arises between the deoree.holder and the 
jndgment.debtor, and relates to the ezecu- 
tion of the decree. It is true that if the 
question of the rateable distribution bad 
been fought out between thedeoree.holders, 
then the order would not fall under 8. 47, 
iCivil P. C.. and would not be appealable. 
But as the question involved in this case 
affects not only the decree.holders inter se 
but it affects also the judgment-debtor, 
'who contends that he had produced the 
Woney in Court for a specific purpose and 
‘must be handed over to the deoree.holder 

I 

in the Gadag Court, I think that the order 
for rateable distribution falls under 8. 47 
Iread with 8. 73, Civil P. C. It is therefore 
^appealable: 41 Bom L B 176.^ 

The procedure adopted by the respon. 
dent in applying to the First Class 8abor. 
dinate Judge's Court at Dharwar to call for 
the record from the Gadag Court, and 
then order a rateable distribution, is not 
warranted by 8eo. 73, Civil P. 0. It is true 
that under 8. 73 assets held by the Court 

1« Iialoband v. Bamdayal, (1939) 26 A I R Bom 
112=161 I 0 246=1 LR (1939) Bom 183=41 
Bom L B 176. 


in execution of a decree of one deoree.holder 
are liable to be rateably distributed among 
all the decree.holders who have made 
applications for the execution of their res¬ 
pective decrees. But it is only the Court! 
which bolds the assets that can order thel 
rateable distribution. S. 73 provides: 

Where assets are held by a Court and more 
persons than one have, before the receipt of such 
assets, made application to the Court for the 
execution of decrees for the payment of money 
passed against the same judgment-debtor and have 
not obtained satisfaction thereof, the assets, after 
deducting the costs of realization, shall be rateably 
distribnted among all such, persons. 

The wording of this Section differs mate, 
rially from the wording of the correspond¬ 
ing S. 295 of the former Code. As observed 
in 37 Bom L B 78^ the old Section (p. 81) 

dealt, not with the assets held by the Court, 
but with assets which bad been realized by the 
Court, and instead of referring, as the present Sec. 
tion does, to an application to the Court for the 
execution of a decree, it refers to an application to 
the Court which has realized the assets, so that, 
there could be no doubt that under the old Section 
the Court to whioh an application had to be made 
was the Court which had realized the assets. It is 
not so clear in the present Section that the Court 
to whioh the application has to be made must be 
the Court which holds the assets, and may not be 
the Court which granted the decree. 

These observations were made in a case 
where the question was whether it was 
necessary for a deoree.holder olaimiog rate, 
able distribution to make an application 
for rateable distribution before the assets 
were realized, and it was held that it was 
not necessary. But, in the present case, we 
are not concerned so much with the Court 
to whioh the application for rateable dis. 
tribution should have been made, but with 
the order passed by the First Class Subor¬ 
dinate Judge's Court at Dharwar oalliug 
upon the Second Class Subordinate Judge 
at Gadag to transfer the darkhast to his 
Coort along with the amount produced by 
the appellant. Even assuming that the 
present 8. 73, Civil P. C., does not require 
any application for rateable distribution to 
be presented, still it is the Court whioh 
holds the assets that can distribute them. 
The proper procedure, therefore, is to have 
one of the darkhasts transferred by the 
District Judge so that both the darkhasts 
would be in one Court and the assets bold 
in one darkhast may be distributed by the 
Court among the decree.holders who have 
presented the darkhasts for the execution 

2. Dhirendrarao v. Vlrbhadrappa, (1936) 22 A I B 
Bom 176=169 I C 606=69 Bom 810=37 
Bom Ii B 78. 
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of their decrees. The Second Class Sabor< 
dinate Judge at Gadag was not bound to 
transfer the darkbast in his Court at the 
bidding of the First Class Subordinate 
Judge of Dharwar. It was pointed out that 
S, 39, Civil P. C.. gives power to the Court 
which passed the decree to transfer it for 
execution to any other Court. But it is the 
decree itself which can be thus transferred 
for execution, and the decree thus trans¬ 
ferred can then be executed by the Court 
ito which it has been transferred. But the 
[Court cannot either of its own motion, or 
at the bidding of another Court, transfer 
the darkhast or a suit pending before it, un. 
less an order for transfer is duly passed 
either by the District Court or by the 
iHigh Court. 

It was argued that, although the pro¬ 
cedure adopted was not correct, yet once 
the darkhast and the assets were trans¬ 
ferred to the First Class Subordinate Judge 3 

Court, the latter Court became the ‘ holder 
of the assets,” and hence it was that Court 
which could order the rateable distribution 
of the assets. But it is the ord 9 r of the 
First Class Subordinate Judge calling for 
the darkhast and the assets from the Gadag 
Court which is the subject-matter of this 
appeal. If that order itself is initially 
wrong, and the First Glass Subordinate 
Judge’s Court at Dharwar became wrongly 
possessed of the assets, then it cannot be 
said that it has power to order rateable 
distribution. It follows, therefore, that the 
order passed by the lower Court under 
S. 73, Civil P. 0., is ultra vires. The other 
objection urged on behalf of the appellant 
must also be upheld. It is clear from the 
application made by the appellant to the 
Court at Gadag that he offered to produce 
Bs. 3000 for the specific purpose of securing 
a postponement of the sale. The amount 
was intended to be paid to the decree-holder 
in that darkhast. The Court passed an 
order that the amount should be accepted, 
and when the amount was produced it 
passed a further order that it should be paid 
to the decree-holder. It is held iu numerous 
oases that when the judgment-debtor pays 
the amount for a specific purpose it cannot 
be regarded as assets held by the Court 
liable to rateable distribution. In 36 Bom 
156,^ where the immovable property of the 
judgment-debtor was attached and the 
judgment-debtor produced the decretal 
amoun t in Court in order that the atta ch. 

3. Sorabji Ooovarjl v. Kala Raghunatb, (1912) 86 
Bom 166=12 1 0 911=13 Bom L B 1193. 


ment might be withdrawn under O. 21, 
Rule 55, Civil P. C., it was held that the 
amount could not be treated as assets dis¬ 
tributable under Sec. 73 of the Code. The 
reason given was that the "assets” referred 
to in the Section were assets held in the 
process of execution. The same view was 
taken in 19 Bom L R 274^ where moneys 
paid by a judgment-debtor to the officer 
arresting him in order to secure his release 
were held not to be assets liable to rateable 
distribution under Section 73 among other 
decree-holders who had applied for execu- 
tion of their decrees. In 45 Bom 1094® it 
was held that money produced in Court 
under O. 21, R. 89, to have an auction sale 
set aside was not liable to rateable distri¬ 
bution. In the recent case in 41 Bom L R 
176,^ the learned Chief Justice observed 
that the expression "assets held by a Court” 
means assets received in execution and that 
when the assets have been paid in for a 
specific purpose, they cannot be applied 
generally in execution, so as to defeat the 
specific purpose. 

It seems to me clear that if a Oourt receives 
money on terms that it is to be applied for pay¬ 
ment of the debt of A, It cannot apply the money 
in payment of the debt of B. The Oourt cannot 
commit what would be in substance a breach of 
trust. 

These observations fully apply to the 
facts :of the present case. The amount of 
Rs. 3000 was not realized by any process 
in execution, but was produced by the 
appellaut for the specific purpose of secur¬ 
ing a postponement of the sale and it was 
clearly mentioned by him in his application 
that the amount should be paid to the 
decree-holder in that darkhast. The Court 
accepted the amouut for the purpose of its 
being paid to that decree-holder. It is, 
therefore, not open to the Court to turn 
round and allow the amount to be rateably 
distributed among all the decree-holders. 
That would be a breach of trust and ought 
not to be allowed. Thus on both the grounds 
the appeal succeeds. I allow the appeal and 
set aside the order of the lower Court 
granting the respondent’s application for 
rateable distribution. I further order that 
darkhast No. 240 of 1936 of the Gadag 
Court, which has been registered as dar¬ 
khast No. 835 of 1937 in the Court of the 

4. Ebjl Umetsey v. W. <fe A. Graham A Co., 

(1917) 4 A I R Bom 275 = 39 I 0 623 = 19 

Bom L R 274. 

5. Narayan v. Amgauda, (1921) 8 A I R Bom 

169 = 62 I 0 104 = 45 Bom 1094 = 23 Bom 

L R 455. 
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^irst Class Sabordinate Jndga at Dharwar 
should be sent back, along with the amonnt 
of the assets, to the Coart of the Second 
Class Sabordinate Jadge at Gadag. The 
respondent shall pay the costs of the 
appellant and bear his own. 

D.S./R.K. Appeal allowed. 
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Macklin and Lokur JJ. 

Muljee Sicka & Co. — Applicants. 

V. 

Municipal Commissionert Bombay — 

Opponents. 

Civil Revision Appln. No. 377 of 1938, 
Decided on 17th March 1939, from order 
passed by Chief Judge, Court of Small 
■Causes, Bombay, in Municipal Appeal No. 
M/96 of 1937. 

(a) Government of India Act (1935), S. 224 
(2) — S. 224 (2) does not curtail or affect High 
Court’s power to issue writ of certiorari. 

Clause (2) cannot have been intended to curtail 
any of the powers to issue writ of certiorari posses¬ 
sed by the High Courts before the Act of 1935 
was passed. In fact S. 2-23 preserves those powers. 
All that sub-s. (2) of S. 224 means is that the 
High Courts cannot so interpret sub-s. (1) of that 
Section as to usurp the powers which they did not 
possess before. [P ^73 0 2] 

(b) Certiorari—Writ of—High Court’s power 
to issue writ of certiorari —Act of Chief Judge 
of Small Cause Court, Bombay, hearing appeal 
■under S. 217, City of Bombay Municipal Act, 
if without jurisdiction can be controlled by 
High Court by writ of certiorari. 

High Court has power to issue a writ of certio. 
rati in respect not only of the orders of subordi* 
nate Court, but also of the proceedings of any 
tribunal or officer who, though not a Court, is yet 
acting judicially in those proceedings. Although 
the Chief Judge of the Small Cause Court, Bom¬ 
bay hearing an appeal under S. 217, City of Bom¬ 
bay Municipal Act, 1888, be not a Court, his 
decision is a judicial act and if be acts without 
jurisdiction or in excess of his legal authority, his 
sot can be controlled by High Court by a writ of 
prohibition or certiorari, as the oase may be. It 
Is no doabt true that sub-s. (1) of Sec. 219 of the 
Aot provides that the decision of the Chief Judge 
upon any appeal under S. 217 against any such 
value or tax shall be final. But that only means 
that there are no further appeals but it does not 
afieot the power of High Court to issue a writ of 
certiorari. There are two conditions to be fulfilled 
before a writ can be issued, namely that the tribu> 
iial or officer whose aot is complained of muat bo 
acting judicially, and that the act complained of 
mast be without jurisdiction or in excess of the 
legal authority of that tribunal or officer. Aq offi* 
oer or tribunal having jurisdiction to decide a 
question cannot be said to have acted in excess of 
the legal anthortty If the decision happens to be 
wrong. The fact that the order of the Chief Judge 
of the Small Cause Court is opposed to the prin. 
clple of res judicata and that the provisions of 
eab.8.(2) of B.164, Olty of Bombay Municipal Aot, 


have been misinterpreted Is not an adequate ground 
for the issue of a writ of certiorari : Case Laxo 
referred. [P 474 C 1, 2; P 475 0 1, 2] 

(c) Bombay City Municipal Act (3 of 1888), 
S. 154 (2)—S. 154 (2) does not require that 
value of machinery should be deducted from 
rateable value of buildings. 

Section 154 (2) does not require that the value 
of machinery should bo deducted from the rateable 
value of the buildings. What the sub-section says 
is that the value of the machinery “shall not be 
included In the rateable value of such building or 
Und.” [P 475 0 2] 

(d) Interpretation of Statutes — Fiscal enact- 
men! should be construed strictly. 

A fiscal enactment imposing a burden on the 
subject will be strictly construed in favour of such 
subject. [P 476 0 2] 

G. N. Thakor, H. M. Cboksi, S. J. Shah 
and C. S. Trivedi — for Applicants. 

Sir Jamshedji Kanga — for Opponents. 

Lokur J. — This is an application for 
the issue of a writ of certiorari in respect 
of the order passed by the Chief Judge, 
Small Cause Court, Bombay in Municipal 
Appeal No. M/96 of 1937. The petitioner 
firm owns several buildings on the Vithal. 
hhai Patel Road and they are liable to the 
Bombay Municipal Corporation to pay a 
certain percentage of their rateable values 
as property taxes under Ss. 139 and 140, 
City of Bombay Municipal Act, 1888. For 
this purpose, the Municipal Commissioner 
has to fix the rateable value of each build- 
ing assessable to property tax in accordance 
with the provisions of S. 154 of the Aot. 
According to that Section the rateable value 
of a building or land is the amount of the 
annual rent for which such building or land 
might reasonably be expected to let from 
year to year, minus a sum equal to ten per 
centum of the said annual rent, to be 
deducted iu lieu of all allowances for re- 
pairs or on any other account whatever. 
Sub-s. (2) of Section 154 says : 

The value of any machinery contained or situate 
in or upon any building or land shall not be 
Included in the rateable value of such building 
or land. 

When the rateable value of one of the 
petitioners' buildings known as the "Moolji 
Mahal” was fixed by the Municipal Com. 
missioner an appeal was presented by him 
to the Chief Judge of the Small Cause 
Court, Bombay, under S. 217 of the Aot, 
complaining that in fixing that value the 
Huuioipal Commissioner should have, but 
bad not, excluded the value of the machi- 
nery, namely three lifts and one pomp, 
provided in the premises of the building. 
Mr. Gbitre who was thea the Chief Judge 
allowed the appeal and ordered the exolu. 
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sioD of the value of the lifts aud pump; and 
for that purpose he appointed an expert as 
a commissioner to assess their value. The 
valuation of the other buildings was post¬ 
poned during the pendency of the appeal; 
but even after the appeal was decided in 
favour of the petitioners the Municipal 
Commissioner ignored it and fixed the rate¬ 
able value of the two other buildings of 
the petitioners without excluding the value 
of the lifts and pumps with which they were 
provided. The petitioners again appealed to 
the Chief Judge, but this time Mr. Indra- 
narayan who had succeeded Mr. Chitre to 
that office took a different view and held 
that although lifts and pumps might be 
"mainly or partly machinery” no deduc¬ 
tion could be allowed from the annual rents 
of the buildings for the value or cost of the 
lifts and pumps under sub-s. (2) of S. 154 
of the Act. He observed that in taking the 
rents reasonably expected to be received 
as the basis for assessment the costs of the 
lifts as such had nowhere been in fact 
included. He therefore rejected the peti¬ 
tioners' request in that behalf and it is 
against that order that the petitioners have 
applied for a writ of certiorari. 

The original application of the petitioners 
asked for a revision of the order of the 
Chief Judge under the extraordinary and 
inherent jurisdiction of this Court and its 
power of revision and superintendence over 
the Courts subordinate to it. But, when 
this application was admitted the peti¬ 
tioners obtained permission and added a 
prayer for the issue of a writ of certiorari, 
and it was practically conceded that as the 
Chief Judge was acting as a persona desig. 
nata and not as a Court in hearing the 
appeal an application for revision under 
S. 115, C. P. C., 1908, was not competent. 

The first question that arises is whe¬ 
ther this Court has power to issue a writ 
of certiorari. No instances of any such 
writ having ever been issued by this Court 
have been brought to our notice, but there 
are numerous oases in which such writs 
have been issued by other High Courts and 
we feel no doubt that we have power to do 
so in a proper case. The nature of this writ 
is thus described in Short and Mellor's 

Crown Practice (Bdn. 2) (page 14) : 

The writ of certiorari is the procees by which 
the King's Bench Division in the exercise of its 
superintending power over inferior jurisdiotions, 
requires the Judges or officers of such jurisdictions 
to certify or send proceedings before them into the 
King’s Bench Division whether for the purpose of 
examining into the legality of such proceedings 


or for giving fuller or more satisfactory effect to 
them than could be done by the Court below. 

Both the writ of prohibition and the 
writ of certiorari are of great antiquity in 
Hngland, forming part of the powers by 
which the King’s Courts restrained Courts 
of inferior jurisdictions from exceeding their 
powers. As observed by Atkin L. J. in 
(1924) 1 KB 171^ (page 204) : 

Prohibition restrains the tribunal from proceed¬ 
ing further in excess of jurisdiction; certiorari 
requires the record or the order of the Court to be 
sent up to the King’s Bench Division, to have its 
legality inquired into, and, if necessary, to have 
the order quashed. It is to be noted that both 
writs deal with questions of excessive jurisdiction, 
and doubtless in their origin dealt almost exclu¬ 
sively with the jurisdiction of what is described in 
ordinary parlance as a Court of justice. But the 
operation of the writs has extended to control the- 
proceedings of bodies which do not claim to be, 
and would not be recognized as. Courts of justice. 
Wherever any body of persons having legal autho¬ 
rity to determine questions affecting the rights of' 
subjects, and having the duty to act judicially, 
act in excess of their legal authority they are sub¬ 
ject to the controlling jurisdiction of the King’s 
Bench Division exercised in these writs. 

It is true that the Chief Judge of the 
Small Cause Court, Bombay, is not a Court 
when hearing municipal appeals, but acts 
as a persona designata, as the wording of 
Sec. 217, City of Bombay Municipal Act, 
1888, shows. It has been so held in 64 
Bom 224,^ and the High Court is held to 
have no jurisdiction to interfere with his 
decision under S. 116, Civil P. C., 1908. In 
England also, originally no doubt the writ 
was issued only to inferior Courts, using 
that expression in the ordinary meaning 
of the word Court.” But, as observed by 
Bankes L. J. at page 193 of the case cited 
above, "as statutory bodies were brought 
into existence exercising legal jurisdiction, 
so the issue of the writ came to be extended 
to such bodies.” The scope of the writ of 
certiorari is thus described by May C. J, 
in (1878) 2 Ir 371^ (page 376) : 

It ia established that the writ of certiorari doee 
not lie to remove au order merely ministerial, such 
as a warrant, but it lies to remove and adjudicate 
upon the validity of acts judicial. In this con¬ 
nexion the term “judicial" does not necessarily 
mean acts of a Judge or legal tribunal sitting for 
the determination of matters of law, but for the 
purpose of this question a judicial act seeme to be 
an act done by competent authority, upon con- 
sideration of facts and circ um8 ^-<^Ti r.fla, and impos- 

1. Bex V. Electricity Commissioners ; London 

Eleotrioity Joint Committee Co. (19S0) Ltd. 

Ex parte, (1924) 1 KB 171=93 L J K B 390 

=130 D T 164=88 J P 13. 

2. Ahmed Suleman v. Municipal Commissioner, 

Bombay, (1930) 17 A 1 B Bom 231 = 126 I 0 

448=64 Bom 224=32 Bom L B 178. 

8 . Queen v. Corporation of Dublin, (1878) 2 Ir871» 


Mtjljee Sicka & Co. V. Municipal Comme. (Lokur J.) Bombay 475 


1939 

log liability or affecting the rights of others. And 
U there be a body empowered by law to inquire 
into facts, make estimates to impose a rate on a 
district, it would seem to me that the acts of 
such a body involTing such consequences would be 
judicial acts. 

This passage is quoted by Lord Atkinson 
with approval in (1926) A G 686* at p. 602, 
When the Supreme Court of Judicature 
was established in 1823, Clause 5, Letters 
Patent, invested it with suoh jurisdiction 
and authority as the Justices of the Court 
of King's Bench had and might lawfully 
exercise, within that part of Great Britain 
called England, as far as circumstances 
would admit. It is brought to our notice 
that Clause 65, which speci6cally refers to 
the writ of certiorari, mentions only the 
various Courts, Justices and Magistrates, 
and says — 

..... the said Supreme Court of Judicature at 
Bombay is hereby empowered and authorized to 
award and issue a writ or writs of Mandamus, 
Certiorari Procedendo, or Error, to be prepared 
in manner abovementioned, and directed to such 
Courts or Magistrates as the case may require, 
and to punish any contempt thereof, or wilful dis¬ 
obedience thereunto, by fine and imprisonment. 

This Clause is not intended to curtail the 
powers of the Supreme Court of Judicature 
conferred upon it by Clause 5, bub only to 
specify some of those powers in express 
terms. It does not take away from it any 
of the powers exercised by the King’s Bench 
in England. This is made clear by Abdur 
Rahim Offg. 0. J. in the Full Bench deci- 
sion in 39 Mad 1164® where he points out 
that while the powers of revision and con¬ 
trol are available only over the proceedings 
of ordinary Courts, a writ of certiorari is 
issued nob only bo Courts, but to tribunals 
specially constituted and entrusted with 
duties of a judicial character. Thus, while 
Clause 55 specifies the powers of the High 
Court with regard to certain Courts and 
Magistrates, the powers exercised by the 
King’s Bench conferred upon it by Cl. 5 are 
left untouched. When the Act of 1861, 24 & 
26 Vic.,o. 104, abolished the Supreme Court 
and the Court of Sudder Dewanny Adawlut 
and Suddar Foujdarry Adawlut, and estab¬ 
lished the High Court, clause 9 of the Act 
transferred to them 

all jurisdiotion and every power and authority 
whatsoever in any manner vested in any of the 
Courts in the same Presidency abolished under 

4. Prome United Breweries Go. v. Bath County 
Borough Justices, (1926) A 0 686=95 L J K B 
780=135 L T 482=90 J P 121=34 LGR261 
=42 T L R 671. 

6. Mrs. Annie Besaut v. Emperor, (1918) 6 A I R 
Mad 1266 = 37 I 0 607 = 39 Mad 1164=18 
Or L J 339=82 M L J 151 (S B). 


this Act at the time of the abolition of such last 
mentioned Courts. 

Even in that Act the powers which the 
Supreme Court of Juflicature possessed over 
all its Subordinate Courts were specifically 
granted by Cl. 15 without thereby intend, 
ing to take away from them the other 
powers which are exercised by the King’s 
Bench in England. All those powers were 
continued by the Amended Letters Patent 
granted on 28th December 1865 . Interpret¬ 
ing the Letters Patent of the High Court of 
Bengal which was similarly worded, their 
Lordships of the Privy Council held in 
10 I A 171® that the common law powers 
of the Court of King’s Bench in England 
were vested in the Bengal High Court. 
That proposition was held to apply equally 
to this High Court by Shah J. in 28 
Bom L R 471^ at page 474. Those powers 
were again continued by S. 106, sub-s. (l), 
Government of India Act, 1915, and the 
powers of superintendence over the Courts 
subordinate to it were conferred by S. 107. 
This power of superintendence is held to 
include the power to revise the orders of 
Subordinate Courts: 65 Bom 544.® The 
corresponding S. 224, Government of India 
Act, 1935 however contains a new clause 
which did nob find place in Sec. 107 of the 
Act of 1915. Sub-s. (2) of S. 224 runs as 
follows : 

Nothing in this Section shall be construed as 
giving to a High Court any jurisdiction to ques- 
tion any judgment of any Inferior Court which is 
not otherwise subject to appeal or revision. 

This clause cannot have been intended] 
to curtail any of the powers possessed by: 
the High Courts before the Act of 1935 
was passed. In fact S. 223 preserves those, 
powers. All that sub.s. (2) of S. 224 means 
is that the High Courts cannot so interpret 
sub-s. (l) of that Section as to usurp the 
powers which they did not possess before. 
This is clear from the expression “nob 
otherwise subject to appeal or revision.” It 
is true that this clause may throw some 
doubt as to whether the remarks made in 
55 Bom 544,® that though an order of a 
Subordinate Court may not be subject to 
revision under S. 116, Civil P. C., it can 
be revised in the exercise of the powers of 

6. Surendranath Banerjea v. Chief Jnstice and 

Judges of the High Court of Bengal, (1884) 10 
Cal 109=10 I A 171=4 Bar 474 (P 0). 

7. Mahomedalll v. Ismailji, (1926) 13 A I R Bom 

332=95 I 0 49=28 Bom L R 471=27 Cr L J 
721=50 Bom 616. 

8. Sbolapnr Municipality v. TnljaramKrishnasa, 

(1991) 18 A I R Bom 682=184 I C 1240 = 66 
Bom 544=83 Bom L R 1067. 
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superintendence conferred by Section 107, 
Government of India Act of 1915, can now 
hold good. All this discussion is more or 
less academical, since S. 224, Government 
of India Act of 1935, deals with the admi> 
nistrative functions of the High Courts, as 
the marginal note shows. It does not affect 
the powers conferred upon the High Courts 
by the Letters Patent and the Charter 
Act, powers co.extensive with those of the 
King’s Bench in England, and, as I have 
already pointed out, the Court of the King’s 
Bench has power to issue a writ of certio¬ 
rari in respect not only of the orders of 
subordinate Courts, but also of the pro¬ 
ceedings of any tribunal or officer who, 
though not a Court, is yet acting judicially 
in those proceedings. It is not disputed 
that, although the Chief Judge of the Small 
Cause Court, Bombay, hearing an appeal 
under S. 217, City of Bombay Municipal Act, 
jl888, be not a Court, his decision is a judi¬ 
cial act, and if he acts without jurisdiction 
or in excess of his legal authority, his act 
can be controlled by this Court by a writ 
of prohibition or certiorari, as the case 
may be. It is no doubt true that sub.s. (l) 
of S. 219 of the Act provides that the deci¬ 
sion of the Chief Judge upon any appeal 
under S. 217 against any such value or tax 
shall be final. But that only means that 
there are no further appeals, but it does 
not affect the power of this Court to issue 
a writ of certiorari. The Privy Council 
had to consider the effect of the insertion 
of such words in enactments in relation to 
the remedy by way of a writ of certiorari 
in (1922) 2 A G 128,® and their Lordships 
observe as follows (pages 159.160) : 

Long before Jervia’s Acts statutes bad been 
passed whiob created an inferior Court, and declared 
its decisions to be ‘final’ and 'withont appeal’, 
and again and again the Court of King's Bench 
bad held that language of this kind did not res. 
trict or take away the right of the Court to bring 
the proceedings before itself by certiorari. 

As remarked in Halsbury’s Laws of Eng. 
land, Edn. 2, Vol. 9, p, 861, para. 1455 : 

Certiorari can only bo taken away by express 
negative words. It is not taken away by words 
which direct that certain matters shall be ‘finally 
determined’ in the inferior Court, nor by a proviso 
that “no other Court shall intermeddle” with 
regard to certain matters as to which jurisdiction 
is conferred on the inferior Court. 

It is thus clear that if the power to issue 
|a writ of certiorari is vested in the High 
Court, then it is not, and cannot be, taken 

9. Rex V. Nat Bell Liquors Ltd., (1922) 2 A 0 
128=91 L J P 0 140=127 L T437=88TLB 
641. 


away by S. 219, City of Bombay Municipal 
Act, 1688. We therefore hold that we have 
power to issue a writ of certiorari if a pro- 
per case is made out. Having come to this 
conclusion, the next question that arises is 
whether the case before us justifies the 
issue of such a writ. The two objections 
which have been raised against the order of 
the learned Chief Judge of the Small Cause 
Court, Bombay, are that it is opposed to 
the principle of res judicata, and that the 
provisions of sub.s. (2) of S. 164, City of 
Bombay Municipal Act, 1888, have been 
misinterpreted. Mr. Thakor, the learned 
counsel for the petitioners, did not seriously 
press the first objection as an adequate 
ground for the issue of a writ of certiorari. 
Even in an application for revision under 
B. 115, Civil P. C., an erroneous decision 
on the question of res judicata is not re¬ 
garded as sufficient to justify interference; 

9 Bom 432.^® It is therefore not necessary 
to consider whether the learned Chief Judge 
was bound by the decision given in another 
case by his predecessor. Mr. Chitre was 
dealing with the rateable valuation of a 
different building and for a different year, 
and although the learned Chief Judge 
might have taken into consideration the 
reasons given by Mr. Chitre in arriving at 
his conclusion, he was not bound to accept 
and follow his reasoning, and his refusal to 
do so cannot be regarded as a ground for 
issuing a writ of certiorari. The limits 
within which such a writ can be issued are 
clearly set out by Atkin L. J. in (1924) 1 
K B 171,‘ to which I have already referred, 
as follows (page 205): 

Wherever any body of persons having legal 
authority to determine questions affecting the 
rights of subjects, and having the duty to act 
judicially, act in excess of their legal authority 
they are subject to the controlling jurisdiction of 
the King’s Bench Division exercised in these writs. 

This passage was quoted with approval 
by Lord Hewarb 0. J. in(1929) 1 KB 619“ 
at p. 627. The law is summarized in Eyde’s 
Law and Practice of Rating, Edn. 6, at 
page 702, thus: 

If the Court of Quarter Sessions refuses to exer¬ 
cise jurisdiction when it has it. the King’s Bench 
will by Mandamus compel that Court to hear and 
determine the appeal. And if the Quarter Sessions 
exercise powers in excess of their jurisdiction or 
where they have none, the King’s Bench will bring 
up the proceedings by a writofcertlorariandquash 
them ; fo r “there is inherent in the OourtofKing’s 

10. Hari Bhikaji v, Naro Vishvanath, (1886) 9 

Bom 432. 

11, Rex V, Minister of Health ; Davis, Ex parte, 

(1929) 1 KB 619=98 L J K B 636=141 L T 

6=27 L Q B 677=73 8 J 49=46 T L R 345. 
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Benoh authority to bring before it by writ of 
certiorari, save where the writ is taken away by 
statutory enactment or charter, the proceedings of 
any Court of inferior jurisdiction, with a view to 
quash such proceedings. But this applies only 
where there is some defect of jurisdiction, or in¬ 
formality or defect apparent on the face of the pro¬ 
ceedings.’* If the Sessions have jurisdiction to hear 
an appeal and do so, but decide wrongly, the King’s 
Bench will not interfere either by mandamus or 
certiorari. 

Thus, there are two conditions to be fnU 
filled before a writ can be issued, namely 
that the tribunal or officer whose act is 
complained of must be acting judicially, 
and that the act complained of must be 
without jurisdiction or in excess of the legal 
authority of that tribunal or officer. An 
officer or tribunal haviog jurisdiction to 
decide a question cannot be said to have 
acted in excess of the legal authority if the 
decision happens to be wrong. This aspect 
has been fully discussed by Lord Sumner in 
(1922) 2 A C 128.* In that case it was held 
that a conviction by a Magistrate for a non. 
indictable offence cannot be quashed on 
certiorari on the ground that the deposi. 
tions showed that there was no evidence to 
support the oonviotion, or that the Magis. 
trate bad misdirected himself in consider¬ 
ing the evidence; and it was held that 
absence of evidence did not affect the jnris- 
diction of the Magistrate to try the charge. 
In the course of his judgment his Lordship 
observed (p. 161) : 

A justice who couvlots without evidence is do¬ 
ing something that be ought not to do, but be U 
doing it as a judge, and if his jurisdiction to 
entertain the charge is not open to impeachment, 
his subseqnent error, however grave, is a wrong 
exercise of a jurisdiction which he has and not a 
usurpation of a jurisdiction which bo has not. 

Similarly, the Chief Judge of the Small 
Cause Court, Bombay, in this case,may have 
wrongfully interpreted sub-s. (2) of S. 154, 
City of Bombay Municipal Act and arrived 
at an erroneous conclusion; but, in doing so, 
he was acting within his jurisdiction and not 
in excess of the powers conferred upon him 
by S. 217 of the Act. Mr. Thakor relied 
npon the rnling in 11 Cal 275,** which was 
a case under the Bengal Municipal Act of 
1876. In that case the CommUsioners bad 
based the rateable valuation of the buildings 
on a percentage of the estimated cost of the 
buildings in entire disregard of the princi¬ 
ple laid down in the Act, namely that it 
should be based on the gross annual rent 
at which any such house or land might 
reasonably be expected to let from year to 

13 . Nundo Lai Bose v. Oorporation for the Town 
of Calcutta. (1885) 11 Cal 276. 


year. In issuing a writ of certiorari 
Garth C. J. observed (p. 281) : 

In this it seems to me they acted beyond their 
powers. They had no right whatever to make the 
assessment upon any ocher basis than that which 
the Act prescribes. The principle upon which they 
ascertained the annual value of the premises 
appears to me to have been obviously fallacious; 
but whether it was so or not, it was an arbitrary 
test, and one which the law does not sanction. 

Thus, the method followed by the Com¬ 
missioners in Calcutta in assessing the 
rateable value of the buildings was not 
warranted by the Bengal Municipal Act, 
and, in adopting some other method, they 
were held to be acting beyond tbeir powers. 
But in this case the learned Chief Judge of 
the Small Cause Court has interpreted 
sub.a. (2) of S. 154, City of Bombay Muni¬ 
cipal Act, and fixed the rateable value of 
the petitioners’ buildings according to the 
provisions of the Act in the light of hisi 
own interpretation. He had the power toi 
interpret the Sections of the Act, and if his 
interpretation be not correct, it does not' 
justify the issue of a writ of certiorari. 

It is argued that having held the lifts 
and the pump to be "mainly or partly 
machinery," the learned Chief Judge acted 
beyond his legal authority in including 
them in fixing the rateable value of the 
buildings. But that is not what be has 
actually done. In the previous appeal, Mr. 
Chitre had ordered the lifts and the pump 
to be separately valued and the value to be 
deducted from the rateable value of the 
buildings. Unfortunately, the wording of 
Bub-s. (2) of S. 154, City of Bombay Muni¬ 
cipal Act, is unhappy, and the word ‘value’ 
used at the beginning of the sub-section 
seems to have been intended to mean the 
rateable value. Even then the sub section 
does not require that such value of maebi- 
nery should be deducted from the rateable 
value of the buildings. What the sub.sec¬ 
tion says is that the value of the machinery 
"shall not be included in the rateable value 
of such building or land." Even assuming 
that the lifts and the pump are machinery 
attached to the building, it is difficult to 
see bow tbeir value is not to be included in 
the rateable value of the building or land, 
as they are amenities attached to the 
building for the convenience of the ooon- 
pants. Sub.s. (l) of S. 154 requires Com. 
missioner to find ont the amount of the 
annual rent for which the building might 
reasonably be expected to let from year to 
year, and it is difficult to see how the 
annual rent can be estimated if the lift is 
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altogether left out of consideration. That is 
^hat the learned Chief Judge has said in 
his judgment. He says : 

In taking the rents reasonably expected to be 
received as the basis for assessment the cost of the 
lift as such has nowhere been in fact included, 
and I do not see that such a basis offends in any 
way against the provisions of Section 151. 

He is right in saying that no deduction 
can be allowed from the annual rent of the 
building under sub-s. (2) of S. 154 as sub- 
s. (2) does not provide for such a deduction; 
but the learned Chief Judge has specifi¬ 
cally stated that in assessing the reasonable 
rent of the building the cost of the lift has 
not been included. He was therefore acting 
within his jurisdiction, and we do not 
think that he has exceeded the legal autho¬ 
rity vested in him by S. 154. This case is 
therefore not fit for the issue of a writ of 
certiorari. 

In this view of the case it is not neces¬ 
sary to go into the question whether the 
interpretation placed upon sub-s. (2) of 
S. 154, City of Bombay Municipal Act by 
the learned Chief Judge is or is not correct. 
Unfortunately, that sub-section has been a 
source of fruitful litigation for several years 
past, and different Chief Judges have come 
to different conclusions in the light of their 
own interpretation of that sub-section. In 
Municipal Appeals Nos. M/8 and M/9 of 
1922 the learned Chief Judge held that the 
value of lifts and pumps was not to be 
excluded from the rateable value of the 
building under S. 154, sub-s. (2) of the Act, 
In Municipal Appeal No. M/46 of 1936, 
Mr. Chitre took the opposite view, and now 
in this case Mr. Indranarayan has gone 
back to the view taken in 1922. In 24 Bom 
L R 476^^ electric fittings and fans were 
held not to have been shown to be maohi. 
nery” within the meaning of S. 154, sub- 
8. (2), of the Act. All this divergence of 
view is due to the unhappy wording of that 
sub-section, and to the fact that in 1888, 
when the City of Bombay Municipal Act 
was passed, it could not have been in the 
contemplation of the legislators that a 
machinery like an electric lift would be a 
necessary amenity for a storied residential 
building. Even in England, prior to the 
passing of the Rating and Valuation Act of 
1925, there had been a sharp controversy 
as to the inclusion in the valuation of 
machinery and plant and the extent to 

13. Hajl Dawood v. Municipal Oommissioner of 
Bombay, (1922) 9 A I R Bom 386=67 I 0 
426=24 Bom L R 476. 


which the valuation was to be effected, 
The Act of 1925 has now made it clear in 
S. 24 that in the valuation of heredita¬ 
ments containing machinery and plant no 
account shall be taken of such machinery 
or plant except those mentioned in Soh. 3 
to the Act. That schedule includes, inter 
alia, lifts and elevators mainly or usually 
used by passengers. S. 154, sub-s. (2), City 
of Bombay Municipal Act, provides for tho 
exclusion of "machinery ’ in the fixing of 
the rateable value of a building, without 
making any such exception. If it be inten¬ 
ded that the value of such machinery as 
lifts and pumps should not be excluded 
from consideration, then the Legislature 
must make it clear by suitably amending 
the sub-section and adding a schedule of 
exceptions as in the English Rating and 
Valuation Act of 1925. If the sub.section, 
as it stands, be strictly construed, it would 
lead to an absurd result as pointed out in 
the judgment of the learned Chief Judge. 
According to the accepted canons of inter- 
pretation of statutes, a fiscal enactment 
imposing a burden on the subject will be 
strictly construed in favour of such subject, 
and hence the sooner the sub-section is 
amended so as to convey clearly what is 
really meant, the better it will be for the 
public and the Corporation. We do nofr 
however feel called upon to express our 
considered opinion regarding the correofc 
interpretation of the sub-section, since, even 
if the order complained of be nob correct, 
we hold that this is not a case in which a 
writ of certiorari should be issued. On 
these grounds we discharge the rule with 
costs. 

Maoklin J.—I agree not only that this 
Court has power to issue a writ of certio¬ 
rari in suitable cases, but also that an order 
passed by a persona designata like the 
Chief Judge will be a suitable case if it can 
be shown that the learned Chief Judge has 
in any way exceeded his jurisdiction. But 
I agree with the reasons given by my 
learned brother in thinking that he has 
not exceeded his jurisdiction, and that it is 
not open to ns to interfere with his order, 
whether that order be right or wrong. On 
that view of the case, it is not necessary 
for ns to decide whether his order is right 
or wrong; and speaking for myself, I am 
glad that it is not necessary for us to decide 
that point, since it would involve an inter¬ 
pretation of the very difficult language used 
in Bub-3. (2) of S. 154, City of Bombay 
Mnnicipal Act, 1888. To my mind, there 
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are do less than three diffioulties Id that 
Seotion. The word Value’ (ia the expression 
**value of any maohinery”) is capable of 
meaning either the capital value or the 
annual value. The word 'machinery' may 
be intended to be used as it ia used in ordi¬ 
nary parlance, or it may have some special 
meaning as it has in the Bnglish Bating 
Act. And lastly the words "shall not be 
included in the rateable value” are by no 
means easy of practical application—at any 
rate if the Seotion said just the opposite, 
namely that the value of the maohinery 
was to be included in the rateable value, I 
do not Quite know how the rating authori¬ 
ties would proceed to set about it. To my 
mind it is desirable that the point should 
be made clear since it is likely to be a 
source of difficulty in future, and it is 
obviously a point of considerable importance 
not only to the Municipality but to pro¬ 
perty owners also. I doubt even if the 
words as they stand in sub-s. (2) of S. 154 
can be interpreted so as to correspond with 
the definition of "annual letting value 
given in S. 3, Bombay Municipal Boroughs 
Act, 1925. It seems to mo that it ia a matter 
deserving the serious consideration of the 
Legislature in order that their intention, 
whatever that really be, may be clearly 
expressed. 

Per Curiam. — Bale discharged with 
costs. Costs will be on the appellate side 
ecale. 

D.S./r.k. Rule discharged, 

A. I. R. 1939 Bombay 477 

Beaumont C. J. and N. J. Wadia J, 

Lokmanya Mills Ltd.% Barsi 

— Applicant. 

V. 

Municipal Borough, Barsi — Opponent. 

Civil Revn. Appln. No. 390 of 1938, De- 
oided on 8th March 1939, from order of the 
Addl. Sess, Judge, Sholapur, in Criminal 
Bevn. Appln. No. 8 of 1938. 

Civil P. C. (1908), S. 115 — High Courl cao 

in proper cate entertain application in reviiion 
against order in reviiion passed by Sessions 
Judge under Section 111, Bombay Municipal 
Boroughs Act. 

The fact that revision is allowed to one Court 
by a statute does not necessarily exclude a further 
application in revision to the High Court. High 
Court has jutisdioWou under Civil P. C. in a 
proper case to entertain an application In revision 
against an order in revision passed by Sessions 
Judge under S. Ill, Bombay Municipal Boroughs 
Act; but such applloationashould be very sparingly 
entertained. The fact that the Sessions Judge has 


gone wrong in his law is not a ground which 
would justify High Court in interfering in rovi.-ion, 
in other than very special circumstances '.AIR 
2938 Bom SOI, Rel. on; AIR 1928 Bom 376, 
Not foil. [P 478 0 1] 

P. B, Gajendragadkar — for Applicant. 

S. K. Aragado — for Opponent. 

Beaumont C. J.—This is a civil revision 
application, which was referred to a Bench 
because there appeared to be some differ- 
enod of opiuion between a decision of a 
Benoh of this Court in 30 Bom L B 1084^ 
and a decision of Norman J., in 40 Bom L R 
387.^ The point is a very short one. 

Under Seotion 110, Bombay Municipal 
Boroughs Act, 1925, appeals against demand 
notices under the Act may be made to 
any Magistrate or Benoh of Magistrates by 
whom, under the directions of District 
Magistrates, such class of cases is to be 
tried. Then Sec. Ill provides for a revision 
application against any such decision on 
appeal by the Magistrate or Bench of 
Magistrates being made to the Court to 
which appeals against his or their decisions 
ordinarily lie. In the present case an appeal 
under S. 110 was made to a First Class 
Magistrate from whose decision an appeal 
lay to the Sessions Court. That would be 
80 in most cases though there might be a 
case in which au appeal would lie to a 
First Class Magistrate. The position is 
somewhat anomalous, because the question 
of liability to tax is a purely civil matter, 
and the Magistrate hearing an appeal 
against a demand notice is a criminal 
Court, so that au appeal lies from him to 
the Sessions Court, and not to the District 
Court. It was held by this Court in 30 
Bom L R 1084^ that the Sessions Judge in 
a case of this sort was exercising powers of 
a Civil Courb'and not of a Criminal Court, 
and therefore no revision lay under the 
Criminal Procedure Code; and I think 
that the learned Judges in that case rather 
indicated the view that no revision applica- 
tion lay to this Court in any capacity. 
Under the Civil P. 0., S. 115, the High 
Court may call for the record of any case 
which has been decided by any Court sub. 
ordinate to such High Court, and in 8. 3 
it is provided that for the purposes of the 
Code the District Court is subordinate to 
the High Court. Of conrse, the Sessions 

1. Ahmedabad Munioipality v. Vadllal, (1928) 15 

AIR Bom 376=112 I 0 686=29 CrL J 1081 

=30 Bom L R 1084. 

2. Suiat Municipality v. Hamiduddin, (1938) 25 

AIR Bom 301=176 I C 891 = 40 Bom L R 

387. 
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Court is not subordinate to the High Court 
for the purpose of the Civil Procedure Code, 
but it has been held that S. 3, Civil P. C., 
is not exhaustive, and this Court on many 
occasions has entertained revision applica* 
tioDS against orders of the Collector passed 
in revision under the Mamlatdars’ Courts 
Act, though the Collector is not a Subordi¬ 
nate Court under S. 3. Those cases also 
show that the fact that revision is allowed 
to one Court by a statute does not neces- 
sarily exclude a further application in revi¬ 
sion to the High Court. It certainly would 
eeem anomalous that this Court should 
have jurisdiction to revise a civil order 
made by a District Judge and a criminal 
order made by a Sessions Judge, who, of 
course, is the same individual, but should 
not have power to revise a civil order 
made by a Sessions Judge sitting under a 
statute temporarily as a Civil Court. I am 
disposed to agree with the decision of 
Norman J. in 40 Pom L R 387* that this 
Court has jurisdiction under the Civil Pro¬ 
cedure Code in a proper case to entertain 
an application in revision against an order 
in revision passed under S. Ill, Bombay 
Municipal Boroughs Act, but that such 
applications should be very sparingly enter¬ 
tained. 

On the merits in this case the real com¬ 
plaint is that the Sessions Judge has gone 
wrong in his law. But that is not a ground 
which would justify us in interfering in 
revision, in other than very special circum¬ 
stances. It is a matter of appeal and no 
appeal lies. The application fails and must 
be dismissed with costa. 

N. J. Wadia J.—I agree. 

d.S./b.k. Application dismissed. 


A. I. B. 1939 Bombay 478 

Beaumont C, J. 

Borough Municipality, Ahmedahad — 

Applicant. 

V. 

Ahmedahad Manufacturing and Calico 
Printing Co. Ltd. — Opponent. 

Civil Revision Appln. No. 469 of 1938, 
Decided on 13th April 1939, from order 
passed by Addl. Sess. Judge, Ahmedahad, 
in Criminal Revn. Appln. No. 64 of 1937. 

(a) Bombay Municipal Borough* Act (18 of 
1925), S. 110 (2) (b) (i) — Expression “a rate 
on buildings or lands'* includes tax in form of 
rate on buildings or lands. 

Frima facie when two different expressions are 
used in an Act of Parliament, the Court ought to 


assume that they are intended to bear distinct 
meanings, but, on the other band, it may appear 
from the context that two expressions are used 
interchangeably, and are not intended to have a 
a different meaning. The expressions "a tax on 
buildings or lands” and a tax in the form of a 
rate on buildings or lands have not a different 
meaning in the Bombay Municipal Boroughs Act. 
The expression “a rate on buildings or lands” In 
S. 110 (2) (b) (i) includes a tax in the form of the 
rate on buildings or lands and hence an appeal 
to the Magistrate is not competent if application 
is not made within the time speciBed in Sec¬ 
tion 110 (2) (b) (i). CP 479 0 1,2] 

(b) Civil P. C. (1908), S. 115 — High Court 
can interfere in second revision from order 
passed in revision by^ Sessions Judge under 
S. Ill, Bombay Municipal Boroughs Act. 

High Court has jurisdiction to interfere in second 
revision from an order passed by Sessions Judge in 
revision under Section 111, Bombay Municipal 
Boroughs Act. Cases of interference should how¬ 
ever be rare. [P 480 C 1} 

G. N. Thakor and B. G. Thakor — 

for Applicant. 

G. C. O’Gorman — for Opponent. 

Order.—These are seven applications in 
revision against a decision of the Additional 
Sessions Judge of Ahmedahad, and the 
question raised is as to the construction of 
certain Sections in the Bombay Municipal 
Boroughs Act, 1925. The learned Judge 
held that appeals preferred by the respon¬ 
dents, who are rate.payers of Ahmedahad, 
to a Magistrate under Sec. 110 of the Act 
were competent. The learned Magistrate 
himself in the case of five of the appeals 
held that the appeals were not competent, 
but in the case of the other two appeals, 
on second thoughts inspired by a decision 
of a former Sessions Judge of Ahmedahad, 
which was cited to him, held that the ap¬ 
peals were competent, and dealt with them 
on the merits. In revision the learned 
Judge preferred the second thoughts of the 
learned Magistrate and held that all the 
appeals were competent. Sec. 110, under 
which appeals lie, provides in sub-s. (2) (b) 
that no appeal shall lie unless, amongst 
other things, an application in writing, 
stating the grounds on which the claim 
of the Municipality is disputed, has been 
made to the standing committee either 
(i) in the case of a rate on buildings or 
lands or both within the time fixed in the 
notice given under S. 81 or S. 82, or (ii) in 
the case of any other claim within fifteen 
days after the presentation of the bill of 
demand. In the present appeals, applica¬ 
tion was made to the standing committee 
within the time specified in the second of 
those alternatives, but not within the time 
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speoified in the first, and therefore if the case 
falls under 8. 81 or S. 82. the appeals were 
inoompetent, because the appellants had 
not complied with a condition precedent. 

Under 8. 73 of the Act, it is provided 
that a Municipality may impose under sub. 
para, (i) a rate on buildings or lands or 
both situate within the Municipal borough, 
and, under sub.para. (x), a general water, 
rate or a special water-rate or both for 
water supplied by the Municipality, which 
may be imposed in the form of a rate 
assessed on buildings and lands or in any 
other form. It is admitted that in the case 
of the Ahmedabad Municipality the water, 
rate has been imposed in the form of a rate 
assessed on buildings and lands. The gues. 
tion really is whether the provisions of 
8 ec. 110 (2) (b) (i) apply not merely to a 
rate on buildings or lands, but also to a 
water-rate imposed in the form of a rate 
assessed on buildings or lands, and the 
question involves the consideration whe¬ 
ther those two expressions as used in the 
Act have a different significance. Prima 
facie, when two different expressions are 
used in an Act of Parliament, the Court 
ought to assume that they are intended to 
bear distinct meanings, but, on the other 
band, it may appear from the context that 
two expressions are used interchangeably, 
and are not intended to have a different 
meaning. Now, in this Act the two expres- 
Isions are used in different Sections. In 
8 . 78 it is provided that when a rate on 
buildings or lands or both is imposed, the 
Chief Officer has to prepare an assessment 
list. Then, in 8. 81, it is provided that the 
Chief Officer shall, at the time of the publi. 
cation of the assessment-list, give public 
notice of a date before which objections 
to the valuation or assessment in such list 
shall be made, and then in sub-s. (2) it is 
provided that objections to the valuation 
and assessment of any property in such list 
shall be made to the standing committee 
before the time fixed in the aforesaid public 
notice, and that is the procedure referred 
to in 8. 110 (2) (b) (i). 

Then 8eo. 83 deals with the case of a 
building liable to the payment of a rate 
on buildings or lands or both being demo, 
liehed, and in Sec. 85 we get for the first 
time the other expression "a tax imposed 
in the form of a rate on buildings or lands 
or both.” That Section provides that a tax 
imposed in the form of a rate on buildings 
or lands or both shall be leviable primarily 
from the actual occupier. Now, that is the 


only Section, as far as I can see, which 
deals with liability for tbe tax, and if that 
Section only applies to a rate levied under 
S. 73 (x) in tbe form of a rate assessed on 
buildings and lands, there is no Section 
imposing liability in the case of a rate on 
buildings or lands, and such an omission 
cannot be supposed to have been within the 
intention of the Legislature. It is argued, 
that the expression in S. 85 a tax imposed 
in the form of a rate on buildings or lands” 
may include a tax on buildings or lands, 
but that the converse need not apply, and 
that the expression “a tax on buildings or 
lands” should not be held to include, a tax 
in the form of a rate on buildings or lands.; 
I think that argument is difficult to sup-! 
port. I find great difficulty in seeing any' 
actual difference between a rate on build. | 
ings or lands, and a tax in the form of aj 
rate on buildings or lands. But, in my’ 
opinion, tbe argument that the two expres¬ 
sions have a different meaning is completely 
disposed of by a reference to Ss. 89 and 112. 
Sec. 89 is dealing with the case covered by 
the earlier Sections of a transfer of property 
subject to tax and provides under sub.s. (l) 
that the liability for payment of a rate on 
buildings or lands or both shall continue in 
tbe absence of any notice of transfer, and 

then sub-s. (2) is in these terms: 

But nothing in this Section shall be held to 
diminish the liability of the transferee (or the 
said rate or to aflect the prior claim of theMuntoi- 
pality on tbe said buildings and lands conferred 
by 8. 112, for the recovery of the rate on the lands 
or buildings or both. 

So you have there a reference to the 
prior claim of the Municipality conferred 
by Sec. 112 for the recovery of the rate on 
the lands or buildings or both, but when 
one looks at 8.112, which makes the tax a 
charge on the building or land, it refers 
only to a tax imposed in the form of a rate 
on lands or buildings or both. It seems to 
me that those two Sections make it per.; 
feebly plain that tbe draftsman of this Aot| 
was not seeking to convey a different mean, 
ing by the two expressions which he chose 
to use, but was apparently only endeavour, 
ing to provide a little variety for anyone! 
whose duty or pleasure it might be to read! 
his work. In my opinion, therefore, tbe ex., 
pression "a rate on buildings or lands” in| 
8.110 (2) (b) (i) includes a tax in the formj 
of a rate on buildings or lands, and in oon.| 
sequence the appeals in these cases to the 
learned Magistrate were not competent. It 
has been argued that 1 ought not to inter, 
fere in this case in second revision, and 



480 Bombay M. A. Bhagvati v. Empebor (N, J, Wadia J.) 


I should not have done so but for the fact 
ithat the question involved is one of con- 
Istruotion of a general Act, and is of con- 
jSiderable importance to Municipalities and 
jrate-payers in the province. The right of 
ithis Court to interfere under the Act in 
jsecond revision was established by a recent 
iruling of a Bench of this Court,* although 
that Bench laid down that cases of inter- 
iference should be rare, a view with which 
1 entirely agree. The applications will be 
allowed and the appeals dismissed. There 
will be DO order as to costs in all these 
applications. 

D.S./R.K. Appl icationi allowed. 

•[Lokmauya ilills Ltd. v. Slunioipal Borough, 
Barbi, Reported in (1939) 26 A I R Bom 477 
=41 Bom Tj R 937.] 

A. I. R. 1939 Bombay 480 
N. J. Wadia and Lokur JJ. 

M, A. Bhagvati — Accused 2 
Petitioner 

V. 

Emperor. 

Criminal Revn. Appln. No. 11 of 1939, 
Decided on 6bh April 1939, against convio- 
tion and sentence passed by Presidency 
Magistrate, Third Court, Bombay. 

(a) Electricity Act (1910), S. 44 (b)-Accut. 
ed removing meter from its old position, after 
breaking seals on it, to new position by laying 
additional line — He is guilty under S. 44 (b) 
and under R. 31 (1). Electricity Rules. 

Section 44 (b) does not require that the “works” 
laid or connected up with any other “works” be¬ 
longing to the licensee must also be “works” be¬ 
longing to the licensee. “Works” as defined in 
8. 2 (n) of the Act includes electric supply lines. 
The supply line up to the point at which it enters 
the meter comes within the meaning of “works” 
as defined in 8. 2 (n). [P 481 0 1] 

Where an accused has removed the meter from 
the old position in which it was placed, after 
breaking the seals placed on the meter by the 
Oompany, to a new position about some feet fur¬ 
ther away, and extended the Company’s service 
line from where It had originally ended at the 
meter to the place where it entered the meter in 
its new position, bo is guilty under 8. 44 (b) as in 
laying the additional line from the former posi¬ 
tion of the meter up to its new position he was 
laying “works” within the meaning of S. 44 (b) 
and he laid that line for the purpose of connecting 
It with other works belonging to the licensee, 
namely the old supply line which terminated at 
the original position of the meter. Moreover, as in 
carrying out the work of removing the meter from 
its old position to its new one, the accused broke 
open the seals which had been placed by the Com¬ 
pany upon the meter, bis act clearly amounts to an 
offence under R.31, Electricity Rules. (P 481 0 1] 

(b) Electricity Act (1910), S. 26 (5) — There 
is no conflict between S. 26 (5) and R. 31 of 
electricity Rules. 


A. I. B. 

Rule 31 does not deal with cases which S. 26 (6) 
contemplates. The rule deals with the tampering 
with the seals placed on a meter which is already 
working. There is therefore no conflict between 
R. 31 and 8. 26, sub-s. (5). [P 481 0 2] 

G. C. O’Gorman, P. A. Mahale and S. A. 

Kher — for Petitioner. 

E. A. Jahagirdar, Government Pleader 

— for the Crown, 

K. A. Somjee and S. D. Vimadalal — 

for Complainant. 

N. J« Wadia J* —This is an application 
in revision against a conviction of the ao> 
cused by the Presidency Magistrate, Third 
Court, Bombay, under S. 44 (b), Electri¬ 
city Act, and R. 31 (l) read with R. 122 (a), 
Electricity Rules, 1937. The applicant, 
accused 2, is an electrical contractor and 
engineer. Accused 1, who is not before us, 
was the owner of a building in Kolbbat 
Lane. The Bombay Electric Supply and 
Tramways Company bad been supplying 
electricity to the building, and on 4th 
March 1937, accused 1, the owner of the 
building, sent a requisition to the company 
asking for an estimate for the work of shif. 
ting the meter board from its old position 
on the verandah to a new position. The 
company sent an estimate of Rs. 112. This 
estimate was considered excessive by both 
the accused, and, on 2l3t May 1937, an. 
other letter was sent to the company who 
repeated their former estimate. Accused 2, 
the contractor, then had an interview with 
the Assistant Manager of the company and 
asked for a reduction of the estimate which 
the oompany refused to make. The first 
accused then wrote a letter to the company 
on 2l9t September 1937, in which he sta¬ 
ted that as they were not prepared to be 
reasonable, he gave them 48 hours notice 
under S. 44, Electricity Act, and a similar 
notice under R. 29, Electricity Rules, that 
he would break the seals, remove the meter 
board and reconnect it in the new position. 
The accused then got the meter board re. 
moved to the new position, accused 2 doing 
the work as contractor. The Company 
thereupon prosecuted them under S. 44 (a) 
of the Act and B. 31, Electricity Buies, 
1937. The learned Magistrate has held that 
both the accused were guilty under S. 44 (b). 
and under B. 31 (l) read with B. 122 (a), 
and has convicted them. Accused 2 has 
applied in revision. 

Section 44 (b) of the Act provides that 
whoever lays or causes to be laid, or con¬ 
nects up any works for the purpose of 
communicating with any other works 
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beloDging to a licensee, without such lioen. 
eee’s consent, shall be liable to a certain 
penalty. The case of the prosecution was 
that the accused removed the meter from 
the old position in which it was placed, 
after breaking the seals placed on the 
meter by the company, to a new position 
about 30 feet further away, and extended 
the company’s service line from where it 
had originally ended at the meter to the 
place where it entered the meter in its 
new position. The learned counsel for the 
applicant contends that the act of the 
accused does not amount to any offence 
under S. 44 (b) of the Act inasmuch as the 
new wiring which he laid did not connect 
up any work belonging to the licensee 
company with any other work belonging 
to the company. S. 44 (b) does not require 
that the “works” laid or connected up with 
any other “works” belonging to the licensee 
imust also be “works” belonging to the 
licensee. In fact it is obvious that the Sec¬ 
tion could not mean that, since it would bo 
impossible for anybody but the licensee to 
lay a new work belonging to the licensee. 
“Works” as defined in S. 2 (n) of the Act 
includes electric supply lines. Under R. 35 
of the Electricity Rules, 1937, read with 
B. 19-A of the Act, the point at which the 
supply of energy by a licensee to a con¬ 
sumer shall be deemed to commence, where 
the amount supplied is ascertained by 
meter, is the point at which the conductor 
enters the meter. “Electric supply line” is 
defined in 8. 2 (f) of the Act as meaning a 
wire, conductor or other means used for 
conveying, transmitting or distributing 
'energy. The supply line, therefore, up to 
jthe point at which it enters ^the meter 
comes within the meaning of “works” as 
defined in S. 2 (n). That being so, the appli¬ 
cant in laying the additional line from the 
former position of the meter up to its new 
Iposition was laying “works” within the 
meaning of S. 44 (b), and he laid that line 
for the purpose of connecting it with other 
works belonging to the licensee, namely the 
old supply line which terminated at the 
original position of the meter. His act, 
therefore, in our opinion, clearly amounted 
Ito an offence within the meaning of Section 
44 (b). 

In carrying out the work of removing 
the meter from its old position to its new 
one, the accused broke open the seals which 
had been placed by the company upon the 
meter, and his act clearly amounted to an 
offence under R. 31 (l) of the Electricity 
1989 E/61 & 62 


Rules. That Rule provides that a licensee 
may affix one or more seals to any meter 
placed upon a consumer’s premises in 
accordance with R. 40 and no person other 
than the licensee shall break any such seal. 
It is contended that S. 26, cl (5), permits 
a consumer to do this, that R. 31 conflicts 
with this Section, and where there is a 
conflict between a Rule and a Section of the 
Act the Section ought to prevail. S. 26(5) 
does not deal with the breaking of the seals 
placed on a meter. S. 26 (l) deals with the 
providing of meters, and cl. (5) says that 
a consumer shall not connect any meter 
referred to in sub-s. (l) with any electric 
supply line through which energy is supplied 
by a licensee, or disconnect the same from 
any such electric supply line, without giv¬ 
ing to the licensee not less than 48 hours 
notice in writing of his intention. The 
clause deals with a case of conueotiog a 
new meter with the company’s supply line. 
Cl. (l) provides that the consumer is nob 
bound to take the company’s meter and 
may provide his own, and in a case of that 
sort there would be no question of breaking 
the seals of the meter since no seals would 
be placed by the company on the meter till 
after it had been connected. R. 31, there- 
fore, does not deal with cases which Sec. 
26 (5) contemplates. The Rule deals with 
the tampering with the seals placed on a 
meter which is already working. There is 
therefore no conflict between Rule 31 and 
S. 26, sub.8. (5), and the applicant’s act 
clearly did not fall within the purview of 
S. 26 (5). He did not merely connect a new 
meter with the existing supply line of the 
company, but removed a meter which had 
already been sealed by the company by 
breaking open its seals, and altered its 
position by extending the supply line of the 
company and then fiixing the meter in a 
new position. His act, in our opinion, clearly 
amounted to a breach of R. 31. The con- 
viotion of the accused both under S. 44 (b) 
and Rule 31 (1) read with R. 122 (a) was 
therefore correct. The application is dis. 
missed and the rule discharged. 

d.s./r.k. Rule discharged. 
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Broomfield Ag. C. J. and Sen J. 

Emperor 

V. 

Kallappa Gurappa Kotagunshi and 
others — Accused. 

Criminal Appeal No. 43 of 1939, Decided 
on 12tb June 1939. 
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(a) Bombay Prevention of Gambling Act (4 
of 1887), S. 13— Game called *pettin«ata* is not 
game of mere skill and therefore comes within 
mischief of Act. 

As the Act DOW stands, and in particular in 
view of the provisions of 8. 13, it is clear that if a 
game is played for stakes, it amounts to gaming 
and comes within the mischief of the Act, quite 
irrespective of the question whether chance or 
skill predominates, provided of course that it is 
not a game of mere skill, that is to say, a game in 
which there is no element of chance at all. Of 
course, if the element of chance in a game is so 
small as to bo negligible, it may be reasonable to 
ignore it. “Mere skill” means pure skill, and nothing 
else. A game in which there is a substantial ele¬ 
ment of chance cannot be described as a game of 
mereskillor pure skill. In the game called *pettin- 
ala’ there is a very substantial element of chance 
in it. That being so, it is not a game of mere skill, 
and comes within the mischief of the Bomtoy 
Prevention of Gambling Aot x A I R 1937 Sind 
99, Commented upon, [P 482 C 2; P 483 0 1] 

(b) Bombay Prevention of Gambling Act (4 
of 1887), S. 4—Distinction between club and 
common gaming house stated. 

In the case of a club It is not usual for a charge 
to be made for the profit and benefit of the owner 
or occupier of the premises ; while in case of oom> 
mon gaming house all those partiolpating in the 
game pay certain amount for the benefit of the 
owner of the premises. The other point is that In 
the case of a club the place is not open to any 
member of the public but only to members of the 
club and perhaps their guests. [P 483 0 1, 2] 

R. A. Jahagirdar, Government Pleader — 

for the Crown, 

S. A. Desai and C. A. Desai, and G. R. 

Madbhavi — for all Accused and 

Accused 1, respectively, 

Broomfield Ag. G. J.—The accused in 
this case were charged with offences under 
Ss. 4 and 5, Bombay Prevention of Gam¬ 
bling Act, 1887, and were convicted and 
ordered to pay fines of varying amount. On 
appeal, the Sessions Judge of Eharwar set 
aside the convictions and acquitted the 
accused. The Government of Bombay has 
now appealed against the order of acquittal. 
The facts need only be mentioned very 
briefly. The Police Sub-Inspector of Hubli, 
having received information that accused 1 
was using his bouse at Hubli as a common 
gaming house, obtained a special warrant 
from the Magistrate and searched the house 
on 9bh February 1938. At the time of the 
raid seven persons were found sitting in 
the room and playing a game of cards called 
‘pebtin-ata’ for money stakes. One of the 
seven persons absconded, and of the six who 
were charged in the case, one, accused 2, 
was examined as a witness. The Magistrate 
acquitted accused 6, and convicted Nos. 1, 
3, 4 and 5. 


The only point that was argued in the ap¬ 
peal before the Sessions Judge was whether 
this game ‘pettin-ata’ is a gambling game or 
not. The game has been thus described by 
accused 2 who, as I say, was examined as a 
witness in the case, and who gave a demon¬ 
stration of the game before the Magistrate 
and the Sessions Judge. The game is played 
by four or six persons, each player being 
dealt eight cards. After the cards are dealt 
the players make a call in turn contracting 
to make so many tricks. The maker of the 
highest call declares the trump suit. Each 
of the players contributes a certain stake, 
usually one anna, to the pool. If the player 
who makes the highest call makes the 
number of tricks he contracts to make, he 
takes the amount of the pool; but if he 
fails he has to contribute an equal amount 
to the pool. So that after the hand is 
played, if the highest bidder is unsuccess- 
ful, the pool is doubled. The game consists 
of three deals. If in the third hand the 
highest bidder is successful he takes the 
whole of the pool; if he fails the pool is 
divided equally among all the players in¬ 
cluding the unsuccessful final bidder. 

The view taken by the learned Sessions 
Judge is that it cannot be regarded as a 
game of mere chance, and that there is an 
element of skill in it. That is perfectly 
true, but, unfortunately, it is not the point 
which arises on the construction of the Act. 
S. 13, which is the important Section, says 
that nothing in this Aot shall be held to 
apply to any game of mere skill wherever 
played. "Mere skill" means pure skill, skill 
and nothing else. It is sufficiently obvious, 
we think, without reference to any autho- 
rities, that a game in which there is a 
substantial element of chance cannot be 
described as a game of mere skill or pure 
skill. The game, which has been described 
in this case, is similar to the well, known] 
game of nap. It is a rather elaborate form: 
of nap, having some similarity, no doubt,; 
to contract bridge. I should say myself that 
there is far more chance than skill in the| 
game. But, in any case, it cannot possibly! 
be denied that there is a very substantial! 
element of chance in it. That being so, it 
is not a game of mere skill, and comes 
within the mischief of the Bombay Proven- 
tion of Gambliug Act. The learned Sessions 
Judge appears to have relied on some ob- 
servations of the learned Judicial Commis- 
s ioner of Sind in A I R 1937 Sind 99.^ The 

1. Mahomed Hassan v. Emperor, (1937) 24 A IR 
Sind 99=169 IC 36=31 SLR 44=88 Or L J668. 
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Court was there dealing with a game called 
Corinthian bagatelle, not a card game, and 
the observation of the learned Judicial 
Commissioner, on which the Sessions Judge 

relied, was as follows (p. 99) : 

.... no game can be a game of skill alone, that 
in any game in which even great skill is required, 
chance must play a certain part, and we think 
there is force in this argument. Even a skilled 
player in a game of mere skill may be lucky or 
unlucky, so that we think that even in a game of 
mere skill chance must play its part. But we do 
not think that it Is necessary to decide in terms of 
mathematical precision the relative proportion of 
chance to skill when deciding whether a game Is a 
game of mere skill within the provisions of S. 13. 
We ate satisfied in this particular case that It can* 
not be salt that the game before us is a game of 
mere skill, because it is quite clear to us that the 
elements of chance most strongly preponderate. 
We think therefore on the point that the game la 
a game of mere skill. 

It is nob very clear I think that the 
learned Judge meant to lay down the pro¬ 
position that the question whether a game 
ie a gambling game or not depends on whe- 
ther chance or skill preponderates in it. 
But, if that is the meaning of the observa¬ 
tions cited, we can only say respectfully, 
but emphatically, that we do not agree. It 
has been pointed out in 57 Cal 520^ and 40 
Mad 556® that, under the provisions of the 
gambling law as they formerly stood before 
amendment, the question whether skill or 
chance predominates in a game was of im¬ 
portance. As the Act now stands, and in 
particular in view of the provisions of S. 13 
it is clear that if a game is played for 
stakes, it amounts to gaming and comes 
within the mischief of the Act, quite irres- 
peotive of the question whether chance or 
skill predominates, provided of course that 
it is not a game of mere skill, that is to 
say, a game in which there is no element 
of chance at all. Of course, if the element 
of chance in a game is so small as to be 
negligible, it may be reasonable to ignore 
it. But that is not the case with the game 
with which we are concerned here. 

The learned Sessions Judge has observed, 
in the course of his judgment, that the 
game is just like auction or contract bridge 
played in respectable clubs. He has how¬ 
ever omitted to observe two very important 
distinctions. The first is, that in the case 
of a club it is not usual for a charge to be 
made for the profit and benefit of the owner 
or occupier of the premises. In the present 

2. Emperor v. Arjun Siogh, (1929716 A I R Cal 
769=1929 Cr 0 513=126 I 0 648=31 Cr L J 
901=67 Cal 620=33 OWN 910. 

8. Emperor v. Musa, (1917) 4 A I R Mad 124=36 
10 839=18 OrLJ 7=40 Mad 656=31 MLJ 286, 
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case it is proved that all those participat- 
ing in the game pay four annas for the 
benefit of accused 1, the owner of the pre- 
mises. The other point is that in the case 
of a club the place is not open to any mem- 
her of the public, bub only to members of 
the club and perhaps their guests. The 
facts here clearly bring the case within the 
definition of a common gaming house in 
S. 4. Mr. Desai, who appears for the ac¬ 
cused, took exception to the Magistrate’s 
order for confiscation of a sum of Es. 43 
which appears to have been found lying on 
the carpet round which the accused were 
sitting. He says that the prosecution have 
not shown the connexion between this 
money and the gambling. The point does 
not appear to have been taken before the 
Sessions Judge, and in any case, we think, 
there is no substance in it. As the accused 
were playing cards for money, and this 
money was lying on the carpet on which 
they were playing, the connexion between 
the money and the gambling is sufficiently 
obvious. We think the convictions of the 
accused were right, and the Sessions Judge 
was nob justified in interfering. We there¬ 
fore set aside the order of acquittal passed 
by the Sessions Judge and restore the con- 
viotions and sentences of all the accused. 

D.S./r.K. Convictions restored, 
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Beaumont C. J. and N. J. Wadia J. 

Shankar Dyamangonda Patil — 

Applicant. 

V. 

Puttabai Gurunathgonda K. Patil and 
others — Opponents. 

Civil Appln. No. 47 of 1939, Decided on 
22nd February 1939. 

Civil P. C. (1908), O. 45, R. 7 — Practice — 
Privy Council Rulet, R. 9~Under R. 9 Court 
may, if justice requires it, extend'time for lodg¬ 
ing security beyond limit specified in R. 7 of 
O. 45, Civil P, C. 

The disoretion given to the Coart by R. 9 of the 
Privy Counoil Roles Is a general one, which does, 
if the justice of the case requires it, enable the 
Court to extend the time for lodging security to 
any extent. But under 0. 46, R. 7 the extensionof 
time for giving security is strictly limited, and It 
would require a strong case to induce the Court to 
hold that justice requires an extension of time 
beyond the limit specified in that rule: AIR 1927 
Bom 217 and AIR 1931 Bom 278,Rel. oni A I R 
1932 Mad 484 and AIR 1933 All 241, Dissent, 

(P 484 0 1, 2] 

W. B. Fradhan and S. R. Joshi — 

for Applicant, 

R. A. Jahagirdar, Government Pleader— 

for Opponents 1 and 3, 
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Beaumont C. J.—This is an application 
to allow the applicant to give substituted 
security for the cash payment, which he 
was required to make in relation to an 
appeal to the Privy Council. The applica¬ 
tion raises a point of practice, which has 
led to a difference of opinion between this 
High Court and other High Courts. Under 
0. 45. R. 7, Civil P. C., an applicant desir- 
ing to appeal to the Privy Council is 
required, within 90 days or such further 
period, not exceeding 60 days, as the 
Court may, upon cause shown, allow from 
the date of the decree complained of, or 
within six weeks from the date of the grant 
of the certificate, whichever is the later 
date, to furnish security in cash or in 
Government securities. The decree in the 
present case was passed on 19th January 
1938, and the certificate was issued on 14th 
December 1938. Therefore it seems to me 
clear that under O. 45, R. 7, no extension 
of time could be given beyond six weeks 
from 14th December 1938. But it is argued 
that an extension can be allowed under 
Rule 9 of the Privy Council Buies, which 
came into force on the same day as the 
amendment to O. 45, R. 7, which prescribed 
the period which I have referred to- R. 9 
is in these terms: 

Where an appellant, having obtained a certificate 
for the admission of an appeal, fails to furnish the 
Bccuclty or make the deposit required (or apply 
with due diligence to the Court for an order ad- 
mitting the appeal), the Court may, on its own 
motion or on an application in that behalf made 
by the respondent, cancel the certificate for the 
admission of the appeal, and may give such diteo- 
tlons as to the costa of the appeal and the security 
entered Into by the appellant as the Court shall 
think fib, or make such further or other order in 
the premises, as in the opinion of the Court the 
justice of the case requires. 

Under S. 112, Civil P- 0., the rules made 
by the Privy Council prevail in any conflict 
between them and the provisions of the 
Code, so that, if R. 9 of the Privy Council 
Rnles conflicts in any way with 0. 45, R. 7 
the provisions of R. 9 must prevail. The 
view which has been taken by a Full Bench 
of this Court in 51 Bom 430^ is that under 
R, 9 a general discretion is given to the 
Court to make such order as the justice of 
the case requires, and if the justice of the 
case requires the extension of time for giv¬ 
ing security beyond that specified in O. 45, 
R. 7, the Court has jurisdiction to make the 
order. That case has been followed by a 

1, NUkftuth Balwant v. Vldya Narsinha Bharati, 
(1937) 14 A I R Bom 217=101 I 0 555=51 
Bom 430=29 Bom L R 352 (F B). 
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Division Bench of this Court in 33 Bom L K 
487.^ However the Madras High Court in 
55 Mad 835^ and the Allahabad High 
Court in 55 All 432* take a different view. 
They think that R. 9 of the Privy Council 
Rules does not empower the Courts to 
extend the time beyond the limit specified 
in O. 45, B. 7. 

The learned Government Pleader has 
suggested that the matter should be referred 
to a Full Bench of five Judges, bub as at 
present advised, I think the view taken by 
this Court in 51 Bom 430^ is the correct 
view. It seems to me that the discretion 
given to the Court by R. 9 of t%e Privy 
Council Rules is a general one, which does, 
if the justice of the case requires it, enable 
the Court to extend the time for lodging 
security to any extent; but in exercising 
that discretion we must have regard to the 
fact that under O. 45, K. 7, the extension 
of time for giving security is strictly limited, 
and I think that it would require a strong 
case to induce the Court to hold that justice 
requires an extension of time beyond the 
limit specified in that Rule. In the present 
case apparently an order was made (rightly 
or wrongly) ex parte extending the time to 
25th February next, that is to say for a 
period which still has three days to run, 
but it is obvious that if we are to accede to 
this application on the merits, a further 
extension will have to be allowed. The 
applicant, who is a minor, says that ha is 
unable to provide the Rs. 4000 in cash 
which is required of him. Bub he says that 
he can raise the money on the security of 
immovable property worth at least Rupees 
40,000. Obviously, there would have to be 
an inquiry as bo the value of the property 
which he proposes to substitute. But what¬ 
ever the value of that property may be, I 
can see no reason why this application 
should not have been made within the 
period limited by O. 45, R. 7. The appli¬ 
cant has known his financial position ever 
since the decree was passed. If the property 
is really worth as much as he alleges, I 
should have thought he would have bad no 
difficulty iu raising the sum which he 
requires on the security of that property. 
In my opinion, on merits, no case is made 

2. RevaDshidaya v. Gadnaya, (1931) 18 A I B 

Bom 278=132 I C 438=33 Bom Ii R 487. 

3. PoornaDanthacbi v. Gopalaswami Odayar, 
(1932) 19 A I R Mad 484=138 I C 663=55 
Mad 835=62 M L J 665. 

4. Bahadar Lai v. Judges of the High Coarfc 

Allahabad. (1933) 20 A I R All 241=143 I 0 
659=55 All 432=1933 A L J 207 (P B). 
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Out for authorizing the applicant to give 
Substituted security. 

In the special circumstances of this case 
■we grant under R. 9 an extension of fourteen 
days to give the security in cash. If it is 
not deposited, the application will be dis- 
missed with costs. If it is deposited, costa 
will be costs in the appeal. 

N. J. Wadia J. —I agree. 
d.s./r.K. Order accordingly. 
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Wassoodew j. 

Ajam Ibram Modaii — Plaintiff — 

Applicant* 

V. 

Bai Hava Bihi and another — 

Defendants 1 and 3 — Opponents. 

Oivil Eevn. Appln. No. 471 of 1937i 
Decided on 7th December 1938, from order 
of the District Judge, Surat, in Appeal No. 49 
of 1936. 

(a) Civil P. C. (1908), O. 20, R. 13 and Sec. 

115—Preliminary decree reversed on ground of 
want of juriidiclion—Remedy if by revifion. 

A oivil revision-application is mote appropriate 
form of remedy to set aside an order reversing a 
preliminary decree on the ground that the decree 
was passed without jurisdiction : A I R 1935 Bom 
222, Rel. on. [P 485 0 21 

(b) Bombay Civil Courts Act (14 of 1869), 
S 23, cl. (5) — Powers of transfer are limited 
to administrative orders allocating business. 

The powers of the transfer conferred on a Judge 
by cl. (6) of S. 23 are controlled by the provisions 
of S. 24, Civil P. C., and are limited to admini. 
stratlvc orders allocating business. Hence an order 
of transfer purporting to have been made under 
clause (6) of S. 28, Bombay Civil Courts Act, alter 
another Subordinate Judge has taken cognizance 
of the suit is incompetent : A I R 1935 Bom 286, 
Bel. on. [P 48G 0 1] 

(c) Jurisdiction — Objection to — Waiver — 
Irregular assumption and exercise of jurisdic¬ 
tion by Court competent to try subject'matter 
—Parties concurring in such exercise and lead¬ 
ing evidence — Parties cannot raise objection 
legally. 

Where jurisdiction over the subject-matter exists 
requiring only to be invoked in the right way, the 
party who has invoked or allowed the Court to 
exercise it in a wrong way cannot afterwards turn 
round and challenge the legality of the proceedings. 

(P 486 0 2; P 487 C 1] 
Thus where the defect in jurisdiction arises by 
reason of the irregularity in the commencement of 
the proceedings before the transferee Court and the 
parties lead evidence concurring in the Court’s 
assumption of jurisdiction under wrong order of 
transfer, they cannot afterwards take an objection 
to jurisdiction. Their conduct amounts to a waiver 
of objection to jurisdiction ; 9 All 191 (P C), Bel, 
on; AIR 1935 Bom 286, Disting. (P 487 C 1] 

M. R. Vidyaifchi — for Applicant. 

I. I. ChxinkrigM-^for Opponents 1 and 2. 
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Judgment.—This is an appeal from the 
order of the District Judge of Surat revers¬ 
ing the preliminary decree passed by the 
Extra Joint Second Class Subordinate Judge 
of Surat in a suit for administration and 
accounts on the ground that the decree was 
passed without jurisdiction. The appellant 
is the plaintiff in whose favour the decree 
was passed in the trial Court. The suit 
was originally instituted in the Court of 
the First Class Subordinate Judge of Surat. 
There was a Joint First Class Subordinate 
Judge attached to that Court, and the suit 
upon its registration was transferred to his 
Court on 3rd February 1930. The Joint 
First Class Subordinate Judge framed issues 
on 11th August 1932, and ordered a com¬ 
mission to issue for the examination of cer¬ 
tain witnesses on 9th March 1933. At that 
stage the First Class Subordinate Judge 
withdrew the suit, and transferred it to 
the Court of the Extra Joint Second Glass 
Subordinate Judge, who ultimately decided 
it three years thereafter on 8th July 1933, 
after considering the voluminous evidence 
recorded in the case. In first appeal from 
that decision, the learned District Judge 
relying upon 37 Bom L R 255^ thought 
that the order of transfer made by the 
First Class Subordinate Judge was without 
jurisdiction, as the Court from which the 
suit was withdrawn had already taken cog¬ 
nizance of the case. Accordingly, he held 
that the decree passed by the Extra Joint 
Second Class Subordinate Judge was a nul¬ 
lity, and quashed it, and ordered a re.trial 
by the Joint First Class Subordinate Judge 
from the stage at which it was sent to the 
Second Class Sub-Judge’s Court. The plain¬ 
tiff filed a second appeal against that order, 
and, under instructions of the office, that 
appeal was described as an appeal from 
order. As an extra precaution the plaintiff 
also filed a civil reviaional application which 
is No. 471 of 1937. Therefore, the ques¬ 
tion as to the form, which the application 
to set aside the order of the District Judge 
should take, becomes academic, although, 
in my opinion, in view of the decision in 
37 Bom L R 241,^ the more appropriate 
remedy will be by a oivil revisional appli¬ 
cation. 1 have, therefore, treated the appeal 
as a civil revisional application. The trans¬ 
fer of the suit was made apparently in 

1. Shankatji v. Vrajlal. (1936) 22 A I R Bom 286 

=168 10 882=69 Bom 466=37 BomLR 266. 

2. Motibhai v. Baoobbodbbal, (1936) 22 A I B 

Bom 222=166 10 662=69 Bom 430=87 Bom 

L R 241. 
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accordance with the practice prevailing in 
the mofussil in the matter of allocating 
business to particular Judges attached to 
the Subordinate Judge’s Courts, That prao- 
tice which has been referred to in 37 Bom 
L B 255^ seems still to continue. It is 
presumably based upon the provisions of 
S. 23, Bombay Civil Courts Act of 1869. 
Clause (5) of that Section provides that : 

A Subordicato Judge .... appointed or deputed 
to assist in the Court of another Subordinate Judge 
shall dispose of such civil business within the 
limits of his pecuniary jurisdiction as may, subject 
to the control of the District Judge, bo referred to 
him by the Judge of such Court. 

Undoubtedly, the Judge of the Court in 
question was a First Claes Subordinate 
Judge, and the jurisdiction was clearly 
assumed under the supposed powers of 
transfer conferred on him by clause (5) of 
8 . 23. If, as has been held in 37 Bom L K 
255,' those powers are controlled by the 
provisions of S. 24, Civil P. C., and are 
necessarily limited to administrative orders 
allocating business, then, undoubtedly, the 
order of transfer purporting to have been 
made under cl. (5) of S. 23, Bombay Civil 
Courts Act, after another Subordinate 
Judge had taken cognizance of the suit, 
was incompetent. On the other hand, if the 
phrase "shall dispose of such civil business 
as may be referred to him” confers a wider 
jurisdiction, then the District Judge’s order 
under appeal is clearly wrong. 1 shall, how. 
ever, assume that 37 Bom L B 255' is 
correctly decided. The question then is, 
whether in the circumstances of this case 
the principle of waiver of objection to 
jurisdiction can be invoked. Fundamentally 
speaking, a judgment of a Court without 
jurisdiction would be a nullity. Halsbury 
(see Halsbury's Laws of England, Edn. 2, 
Vol. "VIII, pp. 531-532, paras. 1176 and 
1178) explains what jurisdiction of Courts 
means, and states the general rule that 
consent cannot give jurisdiction and that 
the plea of want of jurisdiction cannot 
usually be waived. He says : 

By jurisdiction is meant the authority which a 
Oourt has to decide matters that are litigated 
before it or to take cognizance of matters presented 
in a formal way for its decision. 

In 37 Bom L B 255' the suit which was 
wrongly transferred had not been decided 
finally and the question as to waiver of 
objection did not arise and was not con. 
sidered. But Courts have drawn a dia. 
tinction between want of jurisdiction as 
described by Halsbury and irregularity in 
the assumption and exercise of jurisdiction. 


Bibi (Wassoodew J.) A. I. K* 

The case in 13 I A 134,® decided by the 
Privy Council, is a leading case on the 
subject. That was a suit for damages and 
injunction for infringement of a patent. 
Under the Indian Patents and Designs Act 
such a suit could only be brought in a Dis¬ 
trict Court, but it was brought in the Oourt 
of a Subordinate Judge who had no juris¬ 
diction to entertain it. The suit was even¬ 
tually transferred from the Subordinate 
Judge’s Oourt to the District Judge's Court 
and there heard and decided. It was con¬ 
tended on behalf of the defendant that an 
order for transfer of a suit from one Court 
to another under S. 24, Civil P, 0., could 
not be made unless the suit had been 
brought in a Court having jurisdiction. 
Their Lordships observed that, although 
jurisdiction cannot be conferred by consent 
where there is an entire absence of juris¬ 
diction, in a case where the Court is com¬ 
petent to entertain the suit, if it were 
competently brought, the defendant may 
be barred by his own conduct from object¬ 
ing to the irregularities in the institution 
of the suit, unless the Judge has no inherent 
jurisdiction over the subject-matter of the 
suit. This is what they say (p. 145): 

, . . there are numerous authorities which estab¬ 
lish that when, in a cause whioh the Judge is com¬ 
petent to try, the parties without objection join 
issue, and go to trial upon the merits, the defen¬ 
dant cannot subsequently dispute bis jurisdiction 
upon the grounds that there were irregularities in 
the initial procedure, whioh, If objected to at the 
time, would have led to the dismissal of the suit. 

Ultimately on the question as to whe- 
ther a proper inference of waiver could be 
drawn they held that the defendant had 
not waived the objection and that therefore 
the decree of the District Judge could not 
stand. That principle was affirmed in 14 
I A 160.* Mookerjee J. in 36 Cal 193® 
drew a distinction between total incom- 
petency and mere irregularity in the exer. 
cise and assumption of jurisdiction. There 
are other oases such as (1884) 12 Q B D 
334® and (1884) 12 Q B D 497,^ which 
reiterate the same principle that where 
jurisdiction over the subject-matter exists 
requiring only to be invoke d in the right 
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way, the party, who has invoked or allowed 
the Court to exercise it in a wrong way, 
cannot afterwards turn round and challenge 
the legality of the proceedings. Those cases 
are cases where the parties had themselves 
invoked the jurisdiction in an improper 
way. But it seems to me that the principle 
would be common to oases where in the 
preliminary stage in invoking jurisdiction 
the Court itself has proceeded in a wrong 
way without the invitation of the parties 
and where the latter have neglected to 
question the irregularity; or, in other 
words, the defect in jurisdiction arises 
merely by reason of the irregularity in the 
commencement of the proceedings before 
the transferee Court: see 1 Lah 158.® 

Here it cannot be doubted that the First 
Class Subordinate Judge, in whose Court 
this suit was originally instituted, was per¬ 
fectly competent to entertain and try the 
suit. It cannot also be denied that the 
Extra Joint Second Class Subordinate Judge 
had the necessary jurisdiction over the 
subject-matter of the suit. Consequently, 
the principle recognized by the Privy 
Council in 13 I A 134® would apply if a 
proper inference of waiver can he drawn 
from the circumstances. It seems to me 
clear upon the facts of this case that both 
the parties led evidence concurring in the 
Court’s assumption of jurisdiction under a 
WTODg order of transfer. A large body of 
evidence was led, as I have said, directly 
before the Court and considerable expense 
has been incurred in examining witnesses 
iOn commission. The fruit of that effort and 
^expense would be completely lost if the 
concurrence, which amounts to consent, is 
inot given its legitimate effect in mitigating 
the consequences of the erroneous order. It 
seems to me that the conduct of the res¬ 
pondents is tantamount to a waiver of 
'objection of jurisdiction and that 37 Bom 
L R 256' which was relied upon for setting 
aside the decree by the District Judge is 
clearly distinguishable. Accordingly, I set 
aside the order of the District Judge, and 
remand this case to his Court for disposal 
according to law on the evidence recorded 
in the suit before the Extra Joint Second 


Class Subordinate Judge. Consequently, I 
make the rule absolute with costs in the 
civil revisional application, and the appeal 
from order which shall bo treated as part 


of the former application. 

k.k./b.k. Buie made absolute. 
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Hussainbi JJaji Subhan Mujavar and 
others — Defendants — Appellants. 

V. 

Sayad Khairuddin Kutuhuddin and 
others — Plaintiffs — Respondents. 

Second Appeal No. 614 of 1935, Decided 
on lObh March 1939, from decision of Asst. 
Judge, Satara, in Appeal No. 25 of 1933. 

Mahomedan Law — Wakf — Mujavar—Suc¬ 
cession — Duties of mujavar capable of being 
performed by female —Female can succeed. 

Under Mahomedan law there is no legal prohibi¬ 
tion against a woman holding a mutawalliship when 
a trust by its nature involves no spiritual duties 
such as a woman could not properly discharge in 
person or by deputy. (P 488 C 1] 

Thus where the duties of a mujavar consist of 
sweeping and cleansing the place, reading the 
fatiha, offering prayers and incense, and looking 
after the general management of the shrine and 
evidence shows that these duties of a mujavar are 
capable of being performed by a female, then 
female can succeed to mujavarshlp : 3i Cal 118 
(P C), Bel. on; 3 Bom L R 772, Expl.; Case law 
discussed. [P 488 C 2] 

A. G. Desai — for Appellants. 

M. G. Chifcale and P. B. Gajendragadkar— 
for Respondents 1 and 2 respectively. 

Judgment, —The suit out of which this 
second appeal arises was bled by the plain- 
tiffs for a declaration that they are the 
lawful heirs of the deceased Dada Saheb 
Shaikh Mire to the property in dispute 
which is assigned for service as mujavars 
and for an injunction restraining the defen¬ 
dants from interfering with their posses, 
sion and enjoyment of the said land. The 
only issue which arises iu this appeal is 
whether a female is entitled to succeed to 
the mujavarki land. Both the lower Courts 
found in favour of the plaintiffs and decreed 
their claim. The duties of a mujavar are 
set out by Abdur Rahim J. in 41 Mad 
1033' as follows (page 1037) : 

The word “mujavar” literally means a sweeper 
or the person who oleans the place, but it is con¬ 
ventionally used to denote a person who is looking 
after a shrine or tomb of a holy person generally 
called astana. “Astana” is a word which is often 
used to denote a place inspiring respect and 
reverence. 

From the evidence recorded in this case 
the lower Appellate Court has held that 
the duties of the mujavar in this case con- 
eist of reading the Fatiha, offering prayers 
and incense, and looking after the general 
management of the shrine. There are con. 

1. Munnavara Begum v. Mir MahapalU, (1919) 6 
AIR Mad 202=61 I 0 489=41 Mad 1033. 
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flicting ruliDga of the Madras High Conrfe 
as to whether a female can be a mujavar 
or can perform the duties of a spiritual 
nature. In 3 Mad 95^ it is held that a 
■woman is not competent to perform the 
duties of the mujavar of a durga which 
are not of a secular nature. That decision 
was based on the earlier decision in 4 
M H C R 23.^ The same view was taken 
in 38 Mad 850."* But all these cases were 
considered by Abdur Bahim J. in 41 Mad 
1033.^ It is true that, as observed in the 
judgment of Seshagiri Ayyar J. in that case 
at p. 1042, no objection was taken in that 
case to the succession of the female to the 
head mujavarship on the ground that by 
reason of her sex she was not entitled to 
perform the duties of the head mujavar¬ 
ship. It is therefore argued that the obser¬ 
vations of Abdur Bahim J. with regard to 
the right of a female to succeed to the 
title of a mujavarship are obiter. But the 
observations, coming as they do from such 
an eminent Mahomedan Judge as Abdur 
Bahim J. regarding the duties of a mujavar 
and the rights of succession to the muja¬ 
varship, certainly carry great weight. He 
expresses the definite view that a religious 
office can be held by a woman under the 
Mahomedan law, unless there are duties of 
a religious nature attached to the office 
which she cannot perform in person or by 
deputy, and the burden of establishing that 
a woman is precluded from bolding a parti¬ 
cular office is on those who plead the exclu¬ 
sion. He has also remarked that, although 
there is no general rule of Mahomedan law 
prohibiting a woman from holding a reli¬ 
gious office, prohibition may arise by local 
usage or custom, and that in that parti¬ 
cular case he held that a woman was com¬ 
petent to succeed to the office of head 
mujavar of the suit astana. The principle, 
as laid down by the Privy Council in 34 
jCal 118^ is that by Mahomedan law there 
is no legal prohibition against a woman 
holding a mutwalliship, when a trust by 
its nature involves no spiritual duties such 
as a woman could not properly discharge 
in person or by deputy, and it is always a 

2. Mujavar Ibrambibi v. Mujavar Hussain Sheiifi, 
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question of fact whether the duties attached 
to a particular office are so spiritual that 
they cannot be discharged by a female. 

On behalf of the appellants reliance is 
placed upon the ruling in 3 Bom L B 772,® 
where it was held that the performance of 
the services of imamat, moujani and khita- 
bat at a mosque could only be done by the 
male members of a family, and that it was 
not open to the female members to have 
them done by a proxy when there were 
already male members of the family in 
existence. The duties of the four offices are 
explained on p. 776, and one of those duties, 
viz., the imamat, consisted of preaching by 
being a priest, and the duties of moujani 
consisted in calling to prayer, while those 
of khitabat consisted of reading the Koran 
at the mosque. These duties were regarded 
as incapable of performance by females, 
and the decision ultimately turned on the 
wording of the sanad which granted the 
inam. The word BafatjcLndaji used in the 
sanad was interpreted as descendants in the 
male line only. It was also remarked that 
females were not competent to perform the 
duties which were of a spiritual nature. 
But in this case the duties of a mujavarj 
are said to consist of sweeping and cleans- 
ing the place, reading the fatiha, offering 
prayers and incense, and looking after the 
general management of the shrine, and on 
the evidence the lower Appellate Court has 
held that these duties can be performed by 
females; and, in the case of this very 
mujavarship, instances were cited to show 
that females did succeed and that the 
duties of the mujavar were performed by 
ladies. Defendant 1. who was herself a 
female, used to manage the present Fir Mahi 
Taj, and defendant 5 admitted that if any 
of them died without a male issue, his 
widow, daughters and sisters were entitled 
to get a share in the land of the Fir. It is' 
not that this evidence is intended to prove a; 
custom, but merely to show that the duties 
of a mujavar in this case are capable of 
being performed by a female. If that is so, 
then according to the ruling of the Frivy 
Council in 34 Cal 118® female succession 
is nob barred. On these grounds I confirm 
the decree of the lower Appellate Court and 
dismiss the appeal with costa. 

n.k./r.K, Appeal dismissed. 
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Sayad Mohiuddin Sayad Nasiruddin 

— Plainti ff — Appellant. 

V. 

Khatijabi and another — Defendants — 

Hespondents. 

Second Appeal No. 232 o£ 1937, Decided 
on 14bh June 1939, from decision of Asst. 
Judge, Dharwar, in Appeal No. 7 of 1936. 

Mahomedan Law—Marriage—Sunnis—Shafi 
sect—Consent of adult virgin is essential. 

Under the Mahomedan law marriage is a con* 
tract and the marriage of an adult virgin belong¬ 
ing to the Shah sect of Sunnis performed without 
her consent and against her wishes is invalid t 
A1 B 1028 Mad 1285, Bel. on ; 5 Bom LBS, 
Explained, tP 439 C 2) 

S. R. Parulekar — for Appellant. 

G. P. Murdeshwar — for Bespondent 

(Defendant 1.) 

Judgment.—This second appeal arises 
out of a suit filed by the plaintiff for resti¬ 
tution of conjugal rights against defendant 
1 whom he alleges to have married on 
30bh May 1934. The parties belong to the 
Shafi sect of Sunni Mahomedans. Defen¬ 
dant 1 contended that as she was an adult 
virgin at the date of the marriage, that as 
the marriage was performed without her 
consent and against her wishes, the 
riage was invalid, and that the plaintiff 
was not entitled to claim restitution of con¬ 
jugal rights against her. Both the lower 
Courts upheld her contention, and the suit 
was dismissed. It is not disputed in this 
Court that the parties are Sunni Maho- 
medans belouging to the Shafi sect, that at 
the date of the alleged marriage defendant 
1 had attained puberty, and that the 
marriage was performed by her father 
against her wishes and without the consent 
either of herself or of her mother with 
whom she was then living in her maternal 
uncle’s house. The only issue argued is 
whether such a marriage is valid according 
to the law by which Shafi Mahomedans 
are governed. The only pertinent case to 
which my attention has been drawn is that 
in 52 Mad 39.* In that case Odgers and 
Madhavan Nair JJ. have discussed the 
views of the ancient text-writers as well as 
the views of the modern jurists and have 
come to the conclusion that the consent of 
an adult virgin is essential for the validity 

1. Hussan Kotti v. Jainabha, (1920) 16 A I R 
Mad 1285=113 I 0 806=62 Mad 39=55 
M L J 828. 


of her marriage among the Shafi sect of 
Sunnis. It is true that according to the 
ancient texts, which have been cited in 
that case, not only female minora, but also 
adult women who are virgins, may be dis- 
posed of in marriage by the father or pater- 
nal grandfather without their consent, and 
the following is quoted at p. 41 from the 
Minhaj: 

Not only female minors, but adult women who 
are virgins may bo disposed of irrevocably in 
marriage by the father, or failing him by the 
paternal grandfather with or without their cou- 
sent; but their consent is nevertheless considered 
desirable. 

Later on, the same text says (page 42): 

It is however always commendable to consult 
her as to her future husband, and her formal con¬ 
sent to the marriage is necessary if she has already 
lost her virginity. 

As observed by Jenkins C. J. in 5 Bom 
L E 8,^ the Shafi school itself possesses a 
substantive system, as one inter partes, and 
is not a subordinate offshoot from co-exist- 
ing schools, the special characteristic of the 
Shafi school being adherence to precedent, 
a conservative tendency that would resist 
modification byjfluctuatiug customs. lienee, 
if there is a clear dictum in any ancient 
text that the consent of an adult virgin is 
not required for the validity of her mar¬ 
riage, then the views of modern writers 
ought not to be given effect to. But after 
considering the views of all the ancient 
texts, Ameer Ali has thus recapitulated the 
law at page 303 of his Mahomedan Law. 
Edn. 5, Vol. 2 : 

Under the MalikI and Shafel law, the marriage 
of an adult girl is not valid unless her consent is 
obtained to it, but such consent must be given 
through a legally authorized wali. who would act 
as her representative. Under the Hanafi and Shiah 
law, the woman can consent to her own marriage 
either with or without a wali. 

This is the only distinction between the 
necessity of consent as required by the 
Maliki and Shafei law, and that as required 
by the Hanafi and Shiah law. The learned 
Judges of the Madras High Court have 
accepted this opinion and held that even 
among the Shafis, the marriage of an adult 
virgin is invalid if it is performed without 
her consent. In this case not only did 
defendant 1 not give her consent, but she 
had actually approached the police to have 
the marriage prevented, and the marriage 
was ultimately forced upon her against her 
wishes. Under the Mahomedan law mar¬ 
riage is a contract, and the marriage thus 
celebrated under compulsion cannot be re- 
garded as valid. I therefore agree with tb& 

2. Mahomed v. Zabitoodin, (1903) 6 Bom L R 8* 
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findings of the lower Courts and dismiss 
the appeal with costs. 

n.k./r.k. Appeal dismissed. 
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Keshav Bamkrishna Bhatt Phadke — 

Plaintiff — Applicant. 

V. ' 

Subha Manga Naik and others — 

Defendants — Opponents. 

Civil Eevn. Appln. No. 353 of 1938, 
Decided on 20th March 1939, from order 
passed by First Class Sub-Judge, Karwar, 
in Misc. Appln. No. 82 of 1936. 

(a) Civil P. C. (1908), S. 151 — Compromise 
decree proper on face of record cannot be set 
aside in application under S. 151. 

If a decree is soughtto be setasideon the ground 
of fraud, misrepresentation or mistake, then seve¬ 
ral complicated questions would arise and they 
have to be decided in a separate suit. If on the 
face of the record the compromise decree is proper, 
then the Court which passed the decree cannot set 
it aside In an application under S. 151 of the Code. 

[P 491 C 1) 

(b) Legal Practitioner — Vakalatnama not 
giving specific authority to negotiate and settle 
terms of compromise but merely to sign com¬ 
promise application to be presented in Court 
— Consent of party to its presentation^ not 
obtained—Compromise decree is unauthorized. 

Where the vakalatnama given to a pleader does 
cot give any specific authority to negotiate with 
the defendants and settle the terms of the compro¬ 
mise, but merely to sign the compromise applica¬ 
tion to be presented in Court, and if the party’s 
consent to its being presented In Court had not 
been obtained, the compromise which resulted in 
the decree is unauthorized. [P 491 C 1, 2] 

S. V. Palekar— for Applicant. 

B. R. Parulekar — for Opponent 3. 

Order. — This is an application in revi¬ 
sion against the order passed by the First 
Glass Subordinate Judge of Karwar refus. 
ing to set aside the consent decree in Suit 
No. 221 of 1932, on the ground that the 
compromise application had been presented 
by the petitioner’s pleader without any 
authority from him and without consulting 
him. The petitioner was the plaintiff in the 
suit. He sued for possession of certain pro. 
perty which had been purchased by him 
for Bs. 51. In the course of the suit a com¬ 
promise application. Ex. 38, was put in, 
whereby it was agreed that the plaintiff 
should give up his claim on being paid Bs. 51 
within three months. The application was 
signed by his pleader Mr. Nadkarni, and 
just above his signature he made a note 
'duly authorized by plaintiff." A decree was 


A. I, B* 

then ordered to be drawn up in terms of the 
compromise on 5th October 1935. The 
plaintiff presented this application on 21st 
November 1936, stating that he had not 
authorized his pleader, Mr. Nadkarni, to 
enter into a compromise with the defen. 
dants, or to present the compromise appli. 
cation, and requesting that the consent 
decree should be set aside and the suit 
should be re. beard. 

The lower Court found from the vakalat- 
nama given by the plaintiff to Mr. Nadkarni 
that the latter had been authorised "to 
sign a compromise petition.” The lower 
Court interpreted this clause to mean that 
Mr. Nadkarni was authorized to effect a 
compromise, and present a compromise 
application in the suit, and, therefore, fol- 
lowing the ruling in 56 Bom 231^ the lower 
Court held that if any fraud had been 
practised by the pleader on the plaintiff 
the latter’s remedy was by way of a suit and 
not an application to have the consent 
decree set aside. The plaintiff contended in 
the application that the clause authorizing 
Mr. Nadkarni to sign a compromise appli¬ 
cation was not specifically brought to his 
notice, and that it was one of the many 
clauses in the vakalatnama which he signed 
without knowing what those clauses were. 
The lower Court, however, thought that 
these matters should be agitated in a suit, 
as the plaintiff virtually alleged fraud 
practised by his pleader on him, and not 
any fraud practised on the Court. 

The plaintiff relied on the ruling in 34 
Bom 408* which lays down that when a 
compromise application is filed by a pleader, 
who is not specifically authorized to effect 
a compromise, and a decree is passed in 
terms of the compromise, the party who 
has not authorized it can apply to the Court 
to have the decree set aside and the suit 
re.heard. In that case the vakalatnama did 
not show that the pleader had been autho¬ 
rized either to enter into a compromise or 
to present a compromise application in 
Court, and it was held that it was the 
inherent power of every Court to correct its 
own proceedings where it had been misled, 
and, as the compromise was not binding on 
the party who had not authorized the 
pleader to sign it, the decree was void 
against him. It is therefore urged that the 

1. Yusnf Ismailbbai AbdullabhaiLaljiv.Abdalla- 

bbai Lalji, (1939) 19 AIR Bom 615= 139 I 0 
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proper remedy in a case like this is an 
applioatioD to the Court to correct its own 
record in the exercise of its inherent powers 
under S. 151, Civil P. C. The lower Court, 
however, thought that the terms in the 
vakalatnama empowering the pleader to 
put in a compromise application were suM. 
oient to enable the Court to assume that 
the pleader had been authorized also to 
negotiate and settle the terms of the com- 
promise. Thus there was no fraud on the 
Court, but the fraud, if any, was committed 
by the pleader on his client. This matter 
could not be gone into in an application 
under S. 151, Civil P. C.. but must be 
fought out by a separate suit. That was 
the view expressed in 56 Bom 231.^ B. J. 
Wadia J. observed (p. 233): 

It \b well settled that a oonsent decree is a mere 
oreatare of the agreement on which it is founded, 
and may be set aside on any ground which will 
invalidate an agreement between the parties, such 
as misrepresentation, fraud or mistake. But unless 
all the parties agree an application cannot be made 
to the Court of first instance in the original suit 
to set aside the consent decree; it must be done by 
a fresh suit brought for the purpose. 

It was brought to my notice that this 
case was on the original side of the High 
Court, but I do not think that that makes 
any difference. If a decree is sought to be 
set aside on the ground of fraud, misrepre¬ 
sentation or mistake, then several compli¬ 
cated questions would arise and they have 
to be decided in a separate suit. If on the 
face of the record the compromise decree is 
proper, then the Court which passed the 
decree cannot set it aside in an application 
under S. 151, Civil P. C. In this case the 
lower Court has not recorded a finding 
that Mr. Nadkarni was authorized by the 
jplaintiff to enter into a compromise. The 
[vakalatnama given to him does nob give 
any specific authority to negotiate with the 
defendants and settle the terms of the com. 
promise, but merely to sign the compro¬ 
mise application to be presented in Court. 
As observed in 41 Mad 233^ at p. 235, it 
is not the ordinary duty of an advocate to 
negotiate terms, without reference to his 
client, with the opposite party,” and in 
that case it was held that a vakalatnama 
containing a provision authorizing the vakil 
"to present, if necessary, petitions forrazi- 
nama, for withdrawal and for referring to 
arbitration, and to sign the razinama, etc., 
petitions,” does nob give authority to the 
Takil to enter into a compromise without 

8. Tbenal Ammal v. Sakkammal, (1913) 5 A I R 
Mad 666=11 I 0 429=41 Mad 233. 


reference to his clients. Mr. Nadkarni 
signed the compromise application, Ex, 3S, 
in his capacity as plaintiff’s pleader, and 
expressly wrote out above his signature, 
that he had been duly authorized by the 
plaintiff. It is not clear whether he was 
authorized merely to sign the compromise 
application or authorized to negotiate the 
terms of the compromise. It is not clear 
also whether this particular application, 
Ex. 38, had ever been shown to the plain¬ 
tiff, and his consent to its being presented 
in Court had been obtained. If no such 
consent was obtained, and if Mr. Nadkarni^ 
had nob been specifically authorized by the 
plaintiff to negotiate the terms of the corn.] 
promise with the defendants, then it fol.j 
Iowa on the principle laid down in 34 Bom 
408^ that the compromise which resulted 
in the decree was unauthorized. But these 
questions have not been gone into, and no 
finding has been recorded, for the simple 
reason that the vakalatnama itself showed 
that Mr. Nadkarni had been authorized to 
sign the compromise application. The mere 
authority to sign the compromise applica¬ 
tion is nob suflaoient unless the compromise 
was arrived at by the plaintiff himself. It 
is, therefore, necessary to have these points 
decided before the plaintiff’s application 
can be disposed of. The trial Court sum. 
marily dismissed the application merely on 
a reference to the contents of the vakalat¬ 
nama, without ascertaining whether the 
compromise itself was duly authorized by 
the plaintiff. 

The case must, therefore, be remanded 
for a fresh disposal after considering the 
issues whether the compromise contained 
in Ex. 38 was effected by the plaintiff, 
and, if not, whether ha had authorized his 
pleader Mr. Nadkarni to effect the compro- 
mise without reference to him. If these 
issues be found in favour of the defendants, 
the application will necessarily have to be 
thrown out, and if in that case the plaintiff 
wants to have the decree set aside on the 
ground of fraud or misrepresentation, ho 
should be referred to a separate suit. On 
this ground the rule is made absolute. The 
costs of this appUoat!on will be costa in 
the cause. 

d.s./r.k. Case remanded. 
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Beaumont C. J. 

Basappa Chanhasappa Chekki and 
others — Defendants 1 to 3 — 

Appellants. 

V. 

Ilanmappa Bamappa Manaur — 

Plaintiff — Respondent. 

Second Appeal No. 168 of 1937, Pecided 
on 22nd March 1939, from decision of 
Asst. Judge, Dharwar, in Appeal No. 208 
of 1935. 

(a) Attachment — Attachment before judg< 
ment coming up to be made absolute — Court 
directing judgment*debtor to furnish security 
and adding that failing that, property would be 
attached — Effect of order stated. 

Where the provisional order for attachment be¬ 
fore judgment haa come up to be made absolute 
and the Court directs the judgment*debtor to give 
security and says “failing which the property will 
be attached,”all that he means is that theattach- 
ment on the property will be continued, that is to 
say, the rule will be made absolute unless within 
fifteen days the security is furnished, in which 
case the attachment will be discontinued. 

[P 492 C 2] 

(b) Civil P. C. (1908), S. 64 and 0.38, R. 10 
—Conveyance of properly executed after its 
attachment before judgment by creditor in 
pursuance of contract entered into before 
attachment prevails over attachment. 

Section 64 and O. 88, R. 10 must be read toge¬ 
ther. S. 64 applies to an effective attachment, and 
under 0. 86, R. 10 attachment before judgment is 
not cfiective as against rights subsisting at the 
date of the attachment. A conveyance of a pro¬ 
perty, executed after its attachment before judg¬ 
ment by a creditor, in pursuance of a contract 
dated before the attachment, should prevail over 
the attachment A 1 B 1916 Cal 927, Approved* 

[P 493 0 1, 2] 

(c) Rea judicata —Applicability to execution 
proceedings. 

The principle of res judicata applies in execution 
proceedings. [P 493 0 2] 

A. G. Desai — for Appellant 

(Defendant l), 

G, P. Murdeshwar and R. A. Mundkur 

— for Respondent. 

Judgment. — This is a second appeal 
from a decision of the Assistant Judge of 
Dharwar. The facts giving rise to the suit 
are these. On 27th May 1921 defendants 1 
to 3 agreed to sell ^e survey numbers to 
the plaintiff. That sale was carried out by 
a conveyance on 26th September 1922, but 
in the meantime, namely on 6th September 
1922, oneSitaram commenced a suit against 
the defendants for a sum of money and 
obtained an order for attachment before 
judgment of the property, or part of the 
property, included in the plaintiff's sale. 


A. I. B> 

On 8fch November 1922, when the provi¬ 
sional order for attachment, which Sitaram- 
bad obtained, came up to be made absolute, 
the Court refused to make the rule abao. 
lute and cancelled the attachment. Sitaram 
appealed against that order, and on 1st 
March 1923 an order was made by the 
then District Judge of Dharwar, the effect 
of which is said to be to restore the attach, 
ment. The true construction of that order 
is one of the questions with which I have 
to deal. On 4th April 1923 the property 
was attached, and subsequently Sitaram 
got a decree against the defendants, and 
under that decree the attached property 
was sold by the Court in execution, and 
Sitaram purchased with the leave of the 
Court for Rs. 1681. That sum was applied 
in discharge of Sitaram’s debt, and the 
balance of Rs. 331 was paid to the plain, 
tiff, and on 18th October 1930 an order 
was made in execution giving possession to 
Sitaram and ousting the plaintiff from 
possession. The plaintiff’s case in this suit 
therefore is that he got no title to the pro. 
perty, which was subsequently sold to 
Sitaram, and claims damages against the 
vendors for breach of their covenants of 
title implied under Sec. 55 (1) (a) and (2), 
T. P. Act. 

Two points are taken on this appeal. 
The first is that the order of 1st March 
1923 did not have the effect of restoring 
Sitaram’s attachment but created a new 
attachment, which was after the date of 
the sale to the plaintiff. The order is not 
very happily worded. It states that tha 
appellant’s pleader is content if the respon. 
dent gives security for Rs. 4000, and the 
learned Judge says: This seems reason, 
able. I order the respondent to give seou. 
rity within fifteen days, failing which the 
property will be attached.” It is obvious 
that that order is not correctly expressed. 
The learned Judge had no power to order 
the respondents to give security. What he 
was really doing was providing that the 
attachment should continue unless the res.! 
pondents gave security. He was giving 
them an option, and I think when he 
directs them to give security and says 
‘failing which the property will be at-I 
tached,” all that he means is that the^ 
attachment on the property will be con.i 
tinued, that is to say, the rule will be made 
absolute unless within fifteen days the seen-' 
rity is furnished, in which case the attach-| 
ment will be discontinued. That seems to 
me to be the effect of the order, and that ia 
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the view which is taken in both the lower 
■Courts. 

The second point taken has undoubtedly 
more substance in it. It is argued that, in 
point of fact, the plaintiff got a perfectly 
good title from the vendors, and therefore 
they are not liable for breach of their 
covenants for title, and reliance is placed 
on O. 38, R. 10, Civil P. G., which says 
that attachment before judgment shall not 
affect the rights, existing prior to the 
attachment, of persons not parties to the 
suit. Now, the plaintiff was not a party to 
Sitaram’s suit, and, undoubtedly, before 
Sitaram obtained attachment before judg. 
ment, the plaintiff had acquired a right 
under the contract of sale. It is true that 
a contract for sale in India does not, as in 
England, confer any equitable estate on the 
purchaser, but undoubtedly the purchaser 
has a right to have the contract carried out, 
and that right is not merely, as Mr. Mur- 
deshwar argued, a right to sue for speciffo 
performance. It is not necessary to sue for 
specific performance, if the vendor is will¬ 
ing to carry out his obligation, and I think 
undoubtedly the plaintiff had a right to 
require the vendors to carry out their con¬ 
tract, and as it has been proved that the 
plaintiff had no notice of the attachment, 
he would be entitled to pay his purchase 
money to the vendors. Mr. Murdeshwar 
argues that that is inconsistent with S. 64, 
Civil P. 0., which provides that vvhere 
attachment has been made, any private 
transfer or delivery of the property attach, 
ed or of any interest therein shall be void. 
But one must read S. 64 and 0. 38, B. 10 
together. S. 64 applies, I think, to an effeo- 
tive attachment, and under 0. 38, R. 10, 
attachment before judgment is not effective 
as against rights subsisting at the date of 
the attachment. Therefore, I think, there is 
a good deal of force in the contention of 
the present appellant that the plaintiff did 
get a good title. Mr, Murdeshwar relies on 
57 Cal 274^ but that case is opposed to an 
earlier decision of the Calcutta High Court 
in 23 C L J 115^ in which the Court held 
that a conveyance of a property, executed 
after its attachment before judgment by a 
creditor, in pursuance of a contract dated 
•before the attachment, should prevail over 
^the attachment. I think that decision is 

1. Tarakoath Mokherji v. Sanatkamar Mukherjl, 
(1929) 16 A I B Cal 491=122 1 0 637=67 Cal 
274=33 OWN 605. 

9. Madan v. Rebatl, (1916) 8 A I R Cal 927= 34 
I C 963=23 0 L J 116=21 OWN 168. 


right, and I prefer it to the later decisionf 
of the Calcutta High Court, which, I must 
confess, I have some difficulty in under, 
standing. 

The question then arises whether the 
appellant is entitled to take this point now. 
It was not apparently taken in either of 
the lower Courts, but, apart from that, the 
point ought to have been taken at the time 
when the plaintiff was dispossessed. The 
plaintiff was dispossessed in execution pro¬ 
ceedings at the instance of Sitaram, and 
the present appellant as judgment.debtor 
was a party to those proceedings, though 
he did not put in an appearance. In those 
proceedings, bo which the appellant was a 
party, the Judge held, rightly or wrongly, 
that the plaintiff was nob entitled to retain 
the property as against Sitaram, and it seems 
to me that the appellant is nob entitled to 
dispute that finding. It is res judicata, the. 
principle of which, it is well settled, applies! 
in execution proceedings. If the appellantl 
is not entitled to affirm that the plaintiff 
got a good title against Sitaram, then I 
think he has no answer to the plaintiff s 
claim for damages for breach of the cove¬ 
nants for title. The appeal therefore fails 
and must be dismissed with costs. 

d.s./b.k. Appeal dismissed. 


A. I. R. 1939 Bombay 493 

Beaumont C. J. 

Yadav Vishvanath Gandre and others 

— Appellants. 

V. 

Bachoo Abraham David Awaskar and 
others — Respondents. 

Second Appeal No. 772 of 1937, Decided 
on 13tb April 1939, against decision of Disb. 
Judge, Thana, in Appeal No. 184 of 1937. 

(a) Colts—'^Appeal dismissed with costs” 
means that appellant has to pay costs. 

“Appeal dismissed with costs” is the expression 
which means that the appellant having failed in 
the appeal has to pay costs of the respondent of 
the appeal. ^ 

(b) Costs—Costs of appeal against summary 
dismissal of appeal include costs of summarily 
dismissed appeal. 

In oases where an appeal against a summary 
dismissal of an appeal succeeds, it is the general 
practice to allow costs throughout, and those costs 
include the costs of the appeal in the lower Court 
which was summarily dismissed. [P 494 0 1] 

K. N. Dharap — for Appellants. 

G. M. Joahi — for Respondents* 

Beaumont C. J. — This is a second 
appeal from a decision of the District Judga 



494 Bombay Surat Mukicipality v, Saripa Karunnissa (Lohur J.) A. L R» 


of Thana, in which the learned Judge 
held that where this Court dismissed an 
appeal with costs, it only meant that the 
appellant was not to get his costs. ‘ Appeal 
[dismissed with costs” is the ordinary ex¬ 
pression which the Judge uses, when he 
means that the appellant has to pay costs 
having failed in the appeal. When the order 
comes to be drawn up, it is usually framed 
in such a way as to direct the appellant to 
pay the respondent’s costs when taxed, but 
if in drawing up the order, the same ex¬ 
pression is used as the Judge normally 
uses, ‘‘Appeal dismissed with costs,” it can 
only have one meaning, and that is that 
the appellant has to pay the costs of the 
respondent of the appeal. It is somewhat 
astonishing to find that the learned Dis¬ 
trict Judge could take any other view of 
the matter. 13th April, a further point as 
to costa ia also raised. The order I propose 
to make is to allow the appeal with costs 
throughout. But Mr. Joshi says that, inas¬ 
much as his opponents’ first appeal to the 
District Judge was dismissed summarily, the 
respondents ought not to be ordered to pay 
the costs of that appeal, because Mr. Joshi 
says that as they had not been given notice of 
the appeal the lower Appellate Court could 
not have directed them to pay costs. That, 
no doubt, is true. But the lower Appellate 
Court having dismissed the appeal sum¬ 
marily, and that decision having now been 
reversed by this Court, it seems to me that 
it is open to this Court, on hearing the 
respondents, to make a proper order as to 
the costs in the lower Appellate Court. In 
my opinion, in oases of this sort, where an 
appeal against a summary dismissal of an 
[appeal succeeds, it is the general practice 
to allow costs throughout, and those costs 
include the costs of the appeal in the lower 
Court which was summarily dismissed. It is 
very undesirable to interfere with general 
practice, and in any case I think that the 
practice is fair, because there is no real 
hardship upon the respondent; if he does 
not intend to contest the appeal in the lower 
Court, he can give notice of that fact to his 
opponent and avoid any costs being incurred. 
If he does not adopt that course, and in the 
result an appeal has to be brought to this 
Court against a summary dismissal of the 
appeal by the lower Court, I think that the 
lordinary rule, that “costs follow the event” 
should apply. The appeal must be allowed 
with costs throughout. 

n.k./r.k. Appeal allowed. 
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Lokub j. 

Surat Borough Municipality — 

Defendant — Appellant. 

V. 

Sarifa Karunnissa and others — 

Plaintiffs — Eespondents. 

Second Appeal Nos. 685 and 686 of 
1937, Decided on 5th April 1939, from 
order of Dist. Judge, Surat, in Appeal No. 
78 of 1936. 

(a) Bombay Municipal Boroughs Act (18 ol 
1925), Ss. 104,105 and 203—Powers of,Muni- 
cipality acting under St. 104 and 105 are not 
governed by Limitation Act—Municipality can 
recover amount by issuing distress warranta 
under S. 105 even if civil suit under S. 203 to 
recover it is time>barred. 

Once a bill is presented with "the least praoti* 
cable delay" as required by 8.104,sub.s. (1) of the 
Act, the right to issue a notice of demand and 
then to recover the amount by a distress warrant 
under S. 105 accrues to the Municipality, and that 
right la not lost by lapse of time. 8. 105 does not 
prescribe any period of limitation, nor does it say, 
like 8. 104, that the distress warrant should bo 
issued with the least practicable delay. The periods 
of limitation prescribed for filing a suit under the 
Limitation Act govern the procedure in a Court of 
law, and the powers of the Municipality acting 
under the provisions of Ss. 104 and 105 are not 
governed by the Limitation Act. The fact that the 
remedy of the Municipality to recover the amount 
by filing a suit in a Civil Conrt under 8. 203 is 
time'bacred cannot prevent It from exercising the 
special powers conferred upon it by the Bomba 7 
Municipal Boroughs Act of 1926. [P 496 0 1] 

(b) Limitation Act (1908)— Limitation Act 
only bars remedy by way of suit but does not 
extinguish right itself. 

The rule of limitation is a rule of procedure, a 
branch of the adjective law, and does not either 
create or extinguish rights, except in the case of 
acquisition of title to immovable property by pres¬ 
cription under 8. 28, Limitation Act. It is only 
the remedy by way of a suit that is barred, but the 
right itself continues to exist; and if there is some 
other remedy by which that right can be enforced, 
the Limitation Act cannot come in the way. 
Thus, where the recovery of a debt is barred by 
lapse of time, the right to the debt is not extin* 
gnisbed, and if the debtor, without being aware of 
the bar of time pays up, he cannot sue the creditor 
to refund the money to him on the ground that 
his claim for recovery of the debt had become time 
barred : AJ R 1933 All 789^ Bel. on. [P 496 0 1] 

(c) Limitation Act (1908), S. 28—S. 28 does 
not affect right to moveable property. 

Section 28 extinguishes only the right to immov* 
able property if the claim to it is not enforced 
within the period of limitation, but it does not 
affect the right to moveable property. [P 496 0 1,2] 

N. N. Majmudar — for Appellant. 

Jadgment.—These two second appeals 
arise oat of two companion suits, one filed 
by the wife and the other by the husband, 
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for a refund of the amounts of municipal then the Chief Officer shall, with the least 


taxes said to have been unlawfully recover, 
ed by the Surat Borough Municipality 
under warrants of distress, and paid by 
them under protest. In appeal No. 685 of 
1937 the respondent was sent a bill for 
Es. 105-5-8 on 6th August 1934, including 
Rs. 101-9-8, as arrears from the year 1923. 
In appeal No. 686 of 1937 the respondent 
was sent a bill for Rs. 160-14-0 on the 
same day, including Rs. 150-6-0, for arrears 
from the year 1924. Both the respondents 
made applications to the Municipality pro¬ 
testing against the bills, and as distress 
warrants were issued against them, they 
paid the amounts under protest, and filed 
these suits to recover the amounts which 
were in excess of the amounts due for six 
years prior to the bills, on the ground that 
arrears more than six years old were time, 
barred, and that the Municipality had no 
right to recover them by distress warrants. 
The trial Court held that in the case of the 
house-tax, which was a charge on the 
house, the period of limitation was twelve 
years, and in the case of other taxes the 
period of limitation was only six years. It 
further held that those amounts of the 
taxes, for the recovery of which the claim 
of the Municipality was time-barred, could 
not be recovered by distress warrants, and 
gave the plaintiffs in the two suits decrees 
on that basis. In the suit in appeal No. 686 
of 1937. the Municipality was ordered to 
refund a sum of Rs. 63-12-0 to the plaintiff, 
while in the suit in appeal No. 685 of 1937 
the Municipality was ordered to refund a 
sum of Rs. 31-11-8 to the plaintiff. Both 
the decrees were confirmed in appeal by the 
learned District Judge, and the Municipality 
has presented these two appeals. 

The only question to be decided in these 
appeals is, whether the Municipality had 
no power to recover the amounts of taxes, 
which were time-barred under the Limita. 
tion Act, by issuing distress warrants under 
S. 105, Bombay Municipal Boroughs Act, 
1925. It is true that a part of the claim of 
the Municipality would have been time- 
barred if the Municipality wanted to file a 
suit to recover it in a Civil Court, But the 
Municipality is given special powers under 
8 . 105 to recover its dues by issuing dis¬ 
tress warrants. S. 104, sub-s. (l) of the 
Act provides that when any amount, which 
by or under any provisions of the Act, is 
declared to be recoverable under Chap. 8, or 
is claimable as an amount or instalment 
on account of any other tax, becomes due, 


practicable delay, cause to be presented to 
any person liable for the payment thereof, 
a bill for the sum claimed as due. Sub-s. (2) 
of S. 104 prescribes the contents of the bill; 
and sub-s. (3) provides that if the sum for 
which any bill has been presented as afore¬ 
said is not paid at the municipal office, or 
to a person authorized by any rule in that 
behalf to receive such payments, within 
fifteen days from the presentation thereof, 
the Chief Officer may cause to be served 
upon the person to whom such a bill has 
been presented, a notice of demand. S. 105, 
sub-s. (l) of the Act empowers the munici¬ 
pality to recover the amount by distress 
and sale of the moveable property or the 
attachment and sale of the immovable 
property of the defaulter on whom a notice 
of demand has been served and who does 
not, within fifteen days from the receipt of 
such notice, either pay the amount de¬ 
manded in the notice, or show cause to the 
satisfaction of the Chief Officer why he 
should not pay the same. S, 105 does not 
in any way limit the power of the Chief 
Officer to recover the amounts of the taxes 
in respect of which bills and notices of 
demand have been issued under Sec. 104, 
except that before issuing a warrant he 
should consult the President. 

Both the lower Courts seem to think 
that as S. 203 of.the Act enables the muni, 
oipality to file a suit to recover such taxes, 
and as such suits are governed by the 
provisions of the Limitation Act, it must 
be presumed that even the remedy by way 
of distress warrants under S. 105 is simi. 
larly limited. There is no justification for 
such a view. 8. 203 only provides an alter¬ 
native procedure for the recovery of taxes, 
as is clear from the marginal note. The 
Section itself says that in lieu of any pro¬ 
cess of recovery allowed by or under the 
Act, or in case of failure to realise by such 
process the whole or any part of any 
amount recoverable by the municipality, it 
shall be lawful for the municipality to sue 
in any Court of competent jurisdiction the 
person liable to pay the same. The reason 
for providing this -alternative remedy is 
obvious. No distress warrant can be issued 
under 8. 105 of the Act unless a bill and a 
notice of demand are served under S. 104. 
Sub-s, (l) of S. 104 requires that the bill 
should be presented to the person concerned 
with the least practicable delay after the 
amount has become due. If for any reason 
such bill is nob presented, the Chief Officer 
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caonot present a bill after a long delay and 
pursue the remedies provided by Ss. 104 
and 105 of the Act. In such cases it will 
be necessary for the municipality’ to have 
recourse to the alternative remedy of filing 
a suit in a Civil Court as provided^^ by 
S. 203. Once a bill is presented with the 
least practicable delay” as required by 
,S. 104, sub-s. (1). of the Act, the right to 
issue a notice of demand and then to recover 
;the amount by a distress warrant under 
jS. 105 accrues to the municipality, and that 
right is not lost by lapse of time. S. 105 
does not prescribe any period of limitation, 
nor does it say, like S. 104, that the distress 
warrant should be issued with the least 
practicable delay. The periods of limitation 
prescribed for filing a suit under the Limi¬ 
tation Act govern the procedure in a Court 
,of law, and the powers of the municipality 
acting under the provisions of Ss.^ 104 and 
105 are not governed by the Limitation 
Act. The fact that the remedy of the 
municipality to recover the amount by 
filing a suit in a Civil Court is time barred 
^cannot prevent it from exercising the special 
powers conferred upon it by the Bombay 
Municipal Boroughs Act, 1925. 

The rule of limitation is a rule of pro- 
cedure, a branch of the adjective law, and 
does not either create or extinguish rights, 
except in the case of acquisition of title to 
immovable property by prescription under 
S. 28, Limitation Act. It is only the remedy 
'by way of a suit that is barred, but the 
right itself continues bo exist; and if there 
is some other remedy by which that right 
can be enforced, the Limitation Act cannot 
come in the way. Thus, where the recovery 
of a debt is barred by lapse of time, the 
right to the debt is nob extinguished, and 
if the debtor, without being aware of the 
bar of time pays up, he cannot sue the 
creditor to refund the money to him on the 
ground that his claim for recovery of the 
debt had become time-barred : 55 All 912^ 
at p. 951. On the same principle, although 
a party has lost his right to file a suit to 
enforce a stale claim, still his right con. 
tihues to exist; and if be happens to be a 
defendant, he can rely upon that right 
unless it is extinguished by S. 28, Limi. 
tation Act. This principle is fully discussed 
lin 59 Bom 502.^ S. 28, Limitation Act, 

1 . Shiam Lai Dlwan v. Official Liquidators, U.P. 

Oil MillsCo., Ltd., (1933)20 AIR All 789=145 

I 0 893=55 All 912=1933 A L J 1203 (P B). 

2. Gopal Bhaurao v. Shree Jagannath> Pandit, 

(1935) 22 A I B Bom 326=169 I C 213=69 

Bom 602=37 Bom L R 471. 
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however extinguishes only the right to 
immoveable property if the claim to it is 
not enforced within the period of limitation, 
but it does not affect the right to moveable 
property. It is therefore clear that, as the 
defendant municipality issued the bills in 
time with the least practicable delay and 
the recovery was postponed by reason of 
the applications made by the plaintiffs them, 
selves from time to time, the right of the 
municipality to recover the amounts of the 
bills by distress warrants under S. 105, 
Bombay Municipal Boroughs Act, 1929, is 
not lost or time-barred. The amounts 
recovered were really due from the plain, 
tiffs, and, as they have been recovered by 
the municipality, the plaintiffs have no 
right to claim a refund of those amounts. 
For these reasons I allow the appeals and 
dismiss both the suits. The respondents in 
the two appeals shall pay the costs of the 
appellant throughout and bear their own. 

D.S./r.k. Appeals allowed. 
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Sen J. 

Shivu Shidda Chaugula and another — 

Plaintiffs —Appellants. 

V. 

Lakhmichand Tuljaram Kothari _ 

Defendant —Respondent. 

Second Appeal No. 815 of 1936, Decided 
on 6th April 1939, from decision of Dist. 
Judge, Belgaum, in Appeal No. 83 of 1936 

(a) Civil P. C. (1908), S. 47 — Trantfer by 
party before decree — Transferee it not hit 
representative. 

A transferee of the interest of a party before a 
decree is passed against him or in his favonrisnot 
a representative within the meaning of S. 47. 

[ P 498 0 1] 

(b) Transfer of Property Act (1882), S. S3— 
Surrender by widow of entire estate of her 
husband in favour of daughters—Deed reciting 
that widow cancelled her ownership of pro¬ 
perties and made over to daughters' possession 
as full owners—Surrender held transfer. 

A widow executed a deed of surrender of the 
entire estate of her husband in favour of her 
daughters according to the wishes of the hnsband. 
In the deed of surrender she recited that she had 
cancelled her ownership over the properties and 
made them over to the daughters’ possession as 
full owners : 

Held that the surrender amounted to a transfer 
withiu the meaning of S. 53 and not merely to 
self>eSacement of the widow: Case laxo discussed. 

CP 600 C 2; P 601 0 U 

G. P. Murdeshwar— for Appellants. 

A, G. Desai— for Respondent. 

Judgment,—The appellants were plain, 
tiffs in a suit (or a declaration that the 
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tplainfc property was not liable for attach, 
'^ment and sale in eseontion of a money 
•decree obtained by the predecessor.in.title 
•of the defendant, in suit No. 493 of 1923, 
against their mother Avnbai as the heir and 
legal representative of their deceased father 
Krishna Joti, and also for an injnnotion 
against the defendant. The material facts 
are as follows: Krishna Joti died in May 
1922, leaving his widow, Avnbai, and two 
daughters, who are the plaintiffs. One 
Anantrao brought Suit No. 493 of 1923 on 
two promissory notes passed by Krishna 
Joti for the recovery of the amount due 
thereunder from the estate of the deceased 
in the hands of the widow. Daring the 
pendency of <the suit Avubai executed a 
deed of surrender (Kx. 54) in the plaintiffs’ 
lavour on Ist July 1924, in respect of the 
whole estate of her husband. Suit No. 493 
of 1923 ended in a compromise decree 
passed on 25th October 1924, under which 
Avubai was to pay the debt by instalments, 
and in default the plaintiff was to recover 
the decretal amount by sale of survey 
No. 381 and survey No. 443/1 on which a 
charge was created, and in case of deficit, 
•from other properties of the deceased. The 
plaintiffs were not parties to this suit. The 
decree.holder assigned the decree to the 
defendant who has applied for execution by 
sale of survey No. 381. Before this, on 2l8t 
September 1924, the plaintiffs had mort¬ 
gaged survey No. 381 for Rs. 1000 to one 
Dadu. On a darkhast having been filed 
under the decree aforesaid for the sale of 
survey No. 381 (darkhast No. 392 of 1929) 
Dadu brought a suit No. 647 of 1930 for a 
* declaration that survey No. 381 was not 
liable to attachment and sale and for an 
injunction against the defendant. The de¬ 
fendant however by a purshis admitted the 
mortgage in favour of Dadu and asked for 
the right to redeem the property from such 
mortgage. The suit was accordingly dis- 
missed on 11th December 1931, and under 
the darkhast only the equity of redemption 
in the property was put up for sale. The 
plaintiffs have accordingly brought the 
present suit. 

The defence was that the deed of sur- 
fender had been passed with intent to 
•defraud'and defeat Avubai’s husband’s ore. 
■ditors and that therefore it was invalid 
•under S. 53, T. P. Act, that it was also void 
under B. 52. T. P. Act, that the plaintiffs 
being the representatives of the widow, no 
separate suit on the present cause of action 
could lie under 8. 47, Civil P. 0., and that 
1989 B/68 k 61 


the plaintiffs being the universal donees 
under the surrender deed were liable under 
8 . 128, T. P. Act. The plaintiffs contended 
that the defendant’s conduct in Dadu’s suit 
estopped them from cballeuging the sur. 
render deed. The trial Court held that the 
surrender was invalid under 8. 53 but not 
under 8. 52, T. P. Act, that there was no 
bar of S. 47, Civil P. C„ to the suit, that 
the plaintiffs were liable under Sec. 126, 
T. P. Act, and that the defendant was not 
estopped from challenging the surrender- 
deed. The lower Appellate Court held that 
the defendant was not estopped from chal¬ 
lenging the deed, that Ex. 54 was a collusive 
document passed with intent to defraud 
and deceive Krishna Joti’s creditors, and 
that the suit was barred by 8.47, Civil P. C. 

In the present appeal no oontentiops 
based on 8. 62, T. P. Act, or estoppel haVe 
been raised. Mr. Murdeshwar has contended, 
firstly, that after the surrender Avubai did 
not represent Krishna Joti’s estate, and the 
compromise therefore could not bind that 
estate; secondly, that 8. 53, T. P. Act, does 
not apply as the surrender was not a 
transfer and there is no evidence of fraud; 
and, thirdly, that 8. 47, Civil P. G., does 
not apply. Mr. Desai on behalf of the 
respondent has contended that Ex. 54 being 
a ooUnsive document, it cannot be said that 
there was any real surrender at all, and 
that if it be held that it was a surrender, 
it amounted to or involved transfer, and 
therefore S. 53, T. P. Act, applies. Thirdly, 
he has contended that Avubai having 
entered the compromise in her character as 
representing the estate, the compromise 
decree is binding on the reversioners, the 
present plaintiffs. Fourthly, he has con. 
tended that the plaintiffs are liable under 

8 . 128, T. P. Act, and that 8. 47, Civil 
P. C., applies as the plaintiffs are Avubai’s 
"representatives.in.interest.” 

The first contention of Mr. Desai is, in 
my opinion, clearly untenable. It was 
neither party’s case that the transfer was a 
sham or colourable transaction and that it 
was therefore void ab initio. Tbongh there 
are some indications that the appellate 
Judge might have been inclined to regard 
it in such light, there is no such defence in 
the written statement of the defendant, and 
three of the issnes raised by the trial Court 
expressly refer to the transaction in dispute 
as a surrender. Though the lower Appellate 
Court raised an issue No. 2, "Whether Ex. 54 
is a collusive document passed by Avnhai 
with intent to defeat and defraud the 
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creditors of the deceased Krishna ?”, it is 
clear that this issue was raised in order to 
determine the applicability of S. 53, T. P. 
Act. With regard to this issue the learned 
District Judge said : 

I agree with the lower Court in holding that the 
deed (Ex. 64) was passed with intent to defeatand 
defraud the creditors of Krishna. 

There was, thus, no actual finding that 
the transaction was sham or colourable. It 
is therefore too late for Mr. Desai to raise 
such a contention in the present appeal. 
The main issue in this case is whether S. 53, 
T. P. Act, applies and that is whether the 
surrender is a transfer within the meaning 
of that Section. If it is a transfer, then, in 
view of the finding of fact arrived at by 
both the Courts below, that the transfer 
was made with intent to defeat and defraud 
the creditors of the deceased Krishna Joti, 
it would be voidable under S. 53, I see no 
difficulty in distinguishing between the two 
positions that the transfer was a sham or 
colourable transaction, i. e. it was not a 
real transaction at all, and that it was a 
transfer made with intent to defeat and 
defraud the creditors. If the surrender can 
be void under S. 53, T. P. Act, it cannot 
be fairly argued that Avubai did not repre. 
sent Krishna Joti’s estate at the time of 
the compromise and that the compromise 
does not bind the estate if the surrender is 
a transfer, it being without consideration 
will bo a gift of the transferor’s whole pro¬ 
perty, and the plaintiffs would be liable 
under S. 128, T. P. Act, for the liabilities 
of the donor existing at the time of the 
transfer to the extent of the estate. 

As regards the applicability of S. 47, 
Civil P. 0., the plaintiffs are not Avubai’s 
representatives within the meaning of that 
Section. It has not been seriously contended 
that a transferee of the interest of a party 
before a decree is passed against him or in 
his favour is such a representative. Thus, 
the real question at issue is whether the 
surrender in this case is a transfer within 
the meaning of S. 53, T. P. Act. No autho- 
rity has been cited which covers this pre¬ 
cise point. Mr. Murdeshwar however has 
relied on two Privy Council decisions, 46 
I A 259' and 57 Mad 749.^ The first of 
these oases was not a case of transfer in 
any sense at all. In that case, upon the 
death of a Hindu in 1872 his nephew 

1. Bhagwat Koer v.Dhanokdharl Frashad Bicgh, 

(1919) 6 A I R P 0 76 = 63 I 0 347 = 47 Cal 

466=46 I A 269 (P 0). 

2. Sitanna v. Viranna, (1934) 31 A I R P 0 106 

=148 I 0 828=67 Mad 749=61 IA 200 (P C). 


obtained a certificate under Act 27 of 1860^ 
as the sole survivor of his joint family; the 
widow of the deceased opposed the applica¬ 
tion and alleged a partition in 1864. By 
agreements made in 1874 the widow ac¬ 
cepted the decision, recognized the nephew’s 
title, and was granted by him a mainten¬ 
ance allowance which she continued to 
receive until her death in 1904. It was 
held that the widow’s agreement of 1874, 
in conjunction with her acceptance of main¬ 
tenance till 1904, amounted to a complete 
relinquishment of the estate to the nephew, 
then the next reversioner. At pages 270-71 
their Lordships said : 

The power of a Hindu widow to surrender or 
relinquish her interest in her husband’s estate in 
favour of the nearest reversioner at the time has 
often been considered and was fully dealt with by 
the Board in the recent case in 46 1 A 72.^ As 
pointed out in that case, it is settled by long 
practice and confirmed by a series of decisions that 
a Hindu widow can renounce the estate in favour 
of the nearest reversioner, and by a voluntary 4o6 
efface herself from the succession as effectively as 
if she had then died. This voluntary self.effaoe- 
ment is sometimes referred to as a surrender, 
sometimes as a relinquishment or abandonment 
of her rights ; and it may be effected by any 
process having that effect, provided that there is » 
bona fide and total renunciation of the widow's 
right to hold the property. In the present case 
there was indeed no formal surrender by the widow 
of her estate ; but there was an express agreement, 
binding upon her, that for considerations whiob 
appeared to her sufficient she would abandon the 
claim which at the time she had a good right to 
make and would have no right, claim or demand 
in respect of the estate of her late husband. It is 
true that the documents were drawn up on the 
footing, not of a surrender of an acknowledged 
right, but of an admission that the right did not 
exist; but in substance, and disregarding the form, 
there was a complete Belf>effacement by the widow 
which precluded her from asserting any further 
claim to the estate. 

In 57 Mad 749^ the facts were that on- 
the death of a Hindu in 1880 a dispute as 
to succession which arose between bis 
widow and a claimant was referred to a 
panohayat which awarded that the pro¬ 
perty should be divided between them. In 
1888 the widow conveyed half the property 
to the claimant, and the other half, reserv¬ 
ing about six acres for her own maintenance, 
to her daughter who was the reversionary 
heir to the deceased. The daughter died in 
1894. On the death of the widow in 1921, 
the heir of her husband claimed the whole 
estate. It was held that the award of the 
panchayat should not be interfered with, 
as it appeared to be a fair and reasonable 

3. Bangasami Glouuden v. Nachiappa Qounden, 
(1918) 6 A I R P 0 196=60 I 0 498=42 Mad 
623=46 I A 72 (P C). 
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settlement of a doubtful claim based on At page 79 their Lordships referred to 


both legal and moral grounds. A question 
that arose in that case was whether assum. 
ing that the award given in his favour was 
good the conveyance by the widow of the 
rest of the property, reserving only a few 
acres for herself, amounted to a surrender 
of her estate, her husband’s nest heir being 
her daughter who took only an estate for 
life. It was held that there was no reason 
for differentiation between the cases where 
the widow's husband’s next heir was a 
male and where it was a daughter taking 
merely an estate for life. Their Lordships 
remarked in this connexion (p. 759): 

.... though the dootclne of eurrender by a 
widow has undergone considerable development In 
recent years, it must be remembered that the basis 
of it is the edacement of the widow’s interest, and 
not the ex facie transfer by which such eSacement 
is brought about. The result is merely that the 
next heir of the husband steps into the succession 
In the widow’s place. 

Mr. Murdoshwar has relied on this des¬ 
cription for the basis of the surrender by a 
widow, and he has contended that the 
**ex facie transfer” should nob at all be 
considered in considering the nature of the 
transaction. He emphasizes the sentence, 
“ ... in substance, and disregarding the 
form, there was a complete self-effacement 
by the widow which precluded her from 
asserting any further claim to the estate, 
to be found at page 271 in 46 I A 269. On 
the other hand, Mr. Desai has contended 
that such surrender has been regarded as a 
conveyance in several cases. For instance, in 
67 Mad 749^ their Lordships said (p. 759): 

It follows therefore that the widow’s conveyance 
to her daughter Nagamma in 1888 was a surrender 
of her estate. 

In 461 A 72^ also, the nature of a Hindu 
widow’s surrender of her estate was one of 
the matters considered. The suit was insti. 
tubed by one Bangasami Gounden against 
the minor respondent and his father to- 
gather with thirty other defendants. The 
lands in dispute had formed part of the 
estate of one Bamasami Gounden, who had 
died childless, and his mother had then 
succeeded to bis property for a woman’s 
estate. Thereafter she had executed a deed 
of transfer in favour of her nephew, who 
at that time was the nearest reversionary 
heir to her deceased son. At page 84 their 
Lordships stated one of their conclusions 
as to the effect of the decided oases thus: 

An alienation by a widow of her deceased bus- 
band’s estate held by bee may be validated If It 
can be shown to be a surrender of her whole Interest 
In the whole estate In favour of the nearest rever¬ 
sioner or reversioners at the time of the alienation. 


19 I A 30^ from which the following passage 
was quoted (page 32): 

... it may be accepted that, according to Hindu 
law the widow can accelerate the estate of the heir 
by conveying absolutely and destroying her life 
estate. It was essentially necessary to withdraw 
her own life estate so that the whole estate should 
get vested at once in the grantee. 

Mr. Desai has contended that these deci¬ 
sions of the Privy Council sufficiently show 
that where a deed of transfer clearly shows 
on whom the estate is to devolve on the 
widow’s surrender, there is a clear convey¬ 
ance or vesting of the estate in the grantee. 
In I L E (1936) Nag 69® Pollock J., sitting 
singly, decided that the word "transfer” in 
S. 53, T. P. Act, was wide enough to cover 
a surrender by a widow of her widow's in¬ 
terest. In that case the two widows of one 
Jagannath had surrendered their estate in 
favour of the daughter of one of the 
widows by a registered deed, and it was 
held that as the effect of the surrender was 
bo deprive the creditors of one of the widows 
of their remedy against her, the transfer 
was voidable under 8. 53. In 40 Bom L R 
876® Bangnekar J. has interpreted the 
doctrine of surrender in these words (p. 880): 

The doctrine, as I understand It, is nothing 
more than this, that the widow, to use the words 
of Lord Dunedin, operates her own death. She 
withdraws her life estate in the property and 
divests herself of her ownership and vests that 
ownership from the moment of surrender in the 
next reversionary heir, if he be one, or in all the 
reversionary heirs, or, as it is sometimes called, 
the whole body of reversionary heirs, If there hap¬ 
pen to be more than one in the same degree. 

His Lordship referred to 19 I A 30* from 
which the following passage was quoted 
(page 32): 

It was essentially necessary to withdraw her 
own life estate so that the whole estate should get 
vested at onco In the grantee. The necessity of the 
removal of the obstacle of the life estate is a prac¬ 
tical check on the frequency of such conveyances. 

The contention of Mr. Murdeshwar how. 
ever is that the conveyance or alienation is 
not essential to a surrender, as 461 A 259^ 
clearly shows, for in that case there* was 
no conveyance nor any former surrender, 
but there was an ekararnama passed by 
the widow which was construed to have 
the effect of a surrender. In the present 
case, the deed we are concerned with is 

Behari Lai v. Madbo Lai Ahlr, (1691) 19 Oal 

236=19 I A 80=6 Sat 66 (P C). 

5. NUkantb v. Mt. Muktabai, (1936) 23 A I R 

Nag 166=165 I 0 914 = I L R (1936) Nag 69. 

6. Haribhai v. Narayan,(19S6) 25 A I B Bom 488 

=178 I 0 481 = I L R (1938) Bom 723 = 40 

Bom L B 676. 
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Ex. 54, and in this Avubai plainly said that 
she had cancelled her ownership over the 
properties in suib and made them over to the 
plaintiffs’ possession as full owners. Those 
last words, according to Mr. Murdeshwar, 
do not make the transaction a real convey¬ 
ance. As in 46 I A 259' the actual form of 
the deed had bo be disregarded and the 
basis of the transaction must be held to be 
“the effacement of the widow’s interest, 
and nob the ex facie transfer by which such 
effacement is brought about”: 57 Mad 749.* 
If the words apparently amounting to brans- 
fer are used in a deed of surrender, it must 
be remembered that such surrender can 
only be made in favour of the next rever¬ 
sioner or the whole body of reversioners 
and that therefore no choice in the matter 
of the transferees is possible such as one 
would expect in the case of a real transfer. 
No doubt in several of the cases cited 
above, words have been used which pur¬ 
port to convey the property in dispute and 
the judgments also have not expressly 
stated anywhere that the transactions in 
question did nob amount to transfers. Mr. 
Murdeshwar’s contention however is that 
if the transaction be one and its basis be 
the self-effacement of the widow, it would 
be illogical to regard it as constituting a 
transfer also at the same time. What some 
of the documents appear to have considered 
in the cases cited above, according to him, 
is to state the effect of the surrender, i. e. 
the manner in which the property in ques¬ 
tion was to pass to other persons or person, 
and he contends that this is not essential 
to a surrender as can be seen from 46 I A 
259.' 

The law as to the effect of surrender is 
considered at length by Bangnekar J. in 
40 Bom L E 876.® I have already referred 
to a passage in which his Lordship held 
that according to the principle underlying 
the doctrine of surrender the widow with, 
draws her life estate in the property, divests 
herself of her ownership and vests that 
ownership from the moment of surrender 
in the next reversionary heir or heirs. After 
referring to the dictum of Sir John Wallis 
in 57 Mad 749,* that the basis of it is the 
effacement of the widow's interest, his 
Lordship said (page 881): 

Tho principles therefore which I gather from 
these decisions and others referred to in the coarse 
of the argument are these : (1) that there must be 
a complete self-efiacement of the surrendering 
widow with the intention of accelerating the euc' 
cession of the next apparent heir; (2) that the sur¬ 
render must be bona fide and must not be a mere 


cloak, the real object of which was to divide tiio 
estate between the reversionary heir and the 
widow; (3) that it is the substance of the trans¬ 
action that has to be considered In determining 
the question whether a conveyance operates as a 
good surrender or not. 

The use of the word “ conveyance ” is 
again to be noted. Even in 46 I A 259' on 
which Mr. Murdeshwar relies, it is pointed 
out that it is settled law that the Hindu 
widow can renounce the estate in favour 
of the next reversioner. This case was not 
considered with reference to Sec. 53, T. P. 
Act, though it no donbt shows that there 
can be surrender without express transfer 
or conveyance. All the other oases consi¬ 
dered however show that, as a matter of 
fact, the surrender was made in favour of 
the next reversioner. This being so, there 
is no reason to think that in snob cases the 
conveyance is also not an essential part of 
the transaction; for one can hardly expect 
a widow to state in a deed merely that she 
is effacing herself from her husband’s estate. 
It seems to me donbtful whether, were 
such a document executed it could be re- 
garded as a proper deed of surrender. In 
57 Mad 749* it is no donbt stated at page 
759, that the basis of the surrender is the 
effacement of the widow’s interest and not 
the ex facie transfer by which such effaoe- 
ment is brought about. I have shown above 
that this statement occurs in the discussion 
of the question whether there can be a 
valid surrender in favour of the widow’s 
daughter, a discussion which arose for the 
purpose of the consideration of the question 
of limitation which was raised in that case. 
From this point of view, the aspect of 
surrender which gives rise to the question. 
whether it amounts to a transfer or not 
v^ithin the meaning of S. 53, T. P. Act. was 
unimportant. There can be no donbt in the 
present case that Ex. 54 does not merely 
show the effacement of the widow. Before 
she made the statement, 'I have cancelled 
my ownership,” Avnbai clearly stated, “l 
have given you the malkl over the above, 
mentioned properties of my ownership in 
accordance with the wishes of my husband.” 

I see no reason why this should not be re¬ 
garded as amounting to a transfer within 
the meaning of S. 53, T. P. Act. As to the 
reason which actuated her in passing the 
deed she said: 

It is my desiie that according to the wishes of 
my husband the property of my ownership should 

go to you.Lest there should be any impedl- 

ment whatever in your way arising from claims of 
adoption, bhaubandl, etc., 1 am executing this 
malaki patra in your favour. 
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Thus, the desire that the property should 
vest in her daughters was even more pro¬ 
minent in Avubai’s mind than her desire 
to "cancel her ownership,' to use her own 
language. Psychologically considered, her 
self-effacement was but the means whereby 
the end she desired to attain was attained. 
I have therefore no hesitation in finding 
that the present case must be held to be 
one of transfer and not merely of self- 
effacement of the widow. In this view, it 
having been held by the Courts below as a 
finding of fact that Ex. 54 was passed with 
intent to defeat and defraud Krishna Joti’s 
creditors, the transaction must be held to 
be void. The plaintiffs’ suit has therefore 
rightly failed and the appeal will accord- 
ingly be dismissed with costs. 

D.S./e.K. Appeal dismissed. 


A. I. R. 1939 Bombay 901 

Lokur J. 

Chhotalal Panachand — Plaintiff — 

Appellant. 


Borough Municipality of Nadiad — 

Defendant — Respondent. 

Second Appeal No. 398 of 1937, Decided 
on 5t^ April 1939, from decision of Asst. 
Judge, Nadiad, in Appeal No. 144 of 1936. 

Bombay Diilrict Municipal Act (3 of 1901), 
St. 3 (13). 50 (2) and 90 (5) - Private ttreel 
declared by Municipality at public ttreet—Soil 
of tuch ttreet doet not belong to Municipality 

_ perton it not debarred from claiming that 

even though it it public ttreet itt toil belongt 
to him. 

It does not follow from the definition of “publio 
street” In 8. 8 (13) that the soil of every publio 
street most necessarily be of the ownership of the 
Municipality. 8. 50, BUb-s. (2) (f) says that all 
publio streets, and the pavements, stones and other 
materials thereof and also all trees, erections, 
materials, implements and things provided for 
such streets shall be vested in and belong to the 
Municipality, and shall be held and applied by 
them as trustees. Unless it is definitely proved that 
the soil of any publio street belongs to the Munici¬ 
pality, it cannot be presumed to be of the owner¬ 
ship of the Municipality merely on the ground 
that It is used as a public street. In fact, S. 90, 
8ub.8. (5) oontemplates a private street being 
declared by the Municipality as a publio street, 
but thereby the soil of such street does not come 
to be of the ownership of the Municipality. The 
only efleot of such a declaration is that the street 
is allowed to be used by the publio, and the publio 
can claim right of way over it as contemplated by 
B. 3, sub.s. (19) (®) of ^ot. Hence the decision 
of the City Survey Enquiry Officer that certain 
land was a publio street does not declare that the 
Municipality was the owner of the soil of the street. 
By reason of a person’s failure to file a suit within 


one year after the decision of the City Survey En* 
quiry Officer he is debarred from challenging the 
Municipality’s claim that the land is a publio 
street: but ho is not debarred from claiming that 
even though it is a public street, the soil of the 
street belongs to him : HO Cat 732, Rcl. on. 

[P 603 0 1, 2; P 504 Cl] 

J. C. Shah — for Appellant. 

M. E. Vidyarthi — for Respondent. 

Judgment. — Thie second appeal arises 
out of a suit filed by the plaintiff for a 
deolaration of his title to the land under 
and in front of Marudia Khadki in Kovada 
pole and the chowk in front of his house 
and the room in Nadiad, and for a per¬ 
manent injunction restraining the Nadiad 
Borough Municipality from obstructing him 
in the enjoyment of his said site as its 
owner. The defendant Municipality con¬ 
tended that the plaintiff was not the owner 
of the site of the khadki at the time of the 
City Survey Enquiry in the year 1916, the 
khadki having been declared to be a publio 
street, and the plaintiff's suit having been 
time-barred as it was not filed within one 
year after the decision of the City Survey 
Enquiry Officer, The trial Court framed 
two preliminary issues as to whether the 
suit was bad for want of necessary parties, 
and whether the suit was not in time as 
contended by the defendant Municipality; 
and it recorded findings in the affirmative 
on both the issues and dismissed the suit. 
The lower Appellate Court confirmed the 
decree, and the plaintiff has come in appeal. 
As regards the want of necessary parties, 
it is evident that the plaintiff is not, nor 
does he claim to be the exclusive owner of 
the entire Khadki. There are several houses 
in the Khadki, and even on the admission 
of the plaintiff, the owners of those houses 
have an interest in the Khadki. The pro¬ 
per course for the plaintiff was either to 
file a suit on behalf of all the owners under 
O. 1, R, 8. Civil P, C., if it was permissible 
for him to do so, or to join them as parties 
to the suit. However non-joinder of parties 
is nob fatal to the suit, and it is still open 
to the plaintiff to rectify the defect by join¬ 
ing the other owners of the houses in the 
khadki either as plaintiffs or defendants. 

As regards the other contention of the 
defendant Municipality, that the plaintiff 
should have filed a suit within one year 
after the decision of the City Survey En¬ 
quiry Officer declaring the Khadki to be a 
public street, it is necessary to consider 
certain material facts. The plaintiff alleged 
that he had no notice of the enquiry by the 
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City Survey Enquiry Officer nor of the 
order passed by him. The City Survey En¬ 
quiry vras made in 1915.16, and Ex. 16 
shows that Chalta Nos. 1224 and 1225, 
which formed the Khadki of the site in 
dispute, were declared to be part of a pub¬ 
lic street on 17th July 1916. As against 
Chalta No. 1225, a note was made that it 
was claimed by the owners of Chalta 
Nos. 1210-1223 as possessed and owned by 
them. Against both Chalta Nos. 1224 and 
1225 it was noted in col. 5 that it was of 
the joint ownership of the owners of Chalta 
Nos. 1210-1223, that is to say, the owners 
of the houses standing on the Khadki. 
Chalta No. 1224 is described as Khadki 
and Chalta No. 1225 as Padtar. In col. 10 
a note was made against both the numbers 
that no evidence was produced, that they 
were decided to be part of a public street, 
that members of the same family were not 
found to be residing in that street, and that 
the Municipality had got certain otlas from 
that pole removed. It is admitted that no 
protest was made by the residents in that 
Khadki against the order of the City Survey 
Enquiry Officer, nor was any suit filed 
within one year thereafter. The lower Courts 
have observed that on that account the 
present suit is barred under S. 64, Bombay 
Municipal Boroughs Act, 1925. By this 
they really mean that it is barred under 
Sec. 50-A, Bombay District Municipal Act, 
1901, which was in force when the City 
Survey Enquiry Officer’s order was passed. 
Sub.s. (l) of Sec. 50.A of that Act provides 
as follows : 

In any municipal district to which a survey of 
lands other than lands ordinarily used for the pur- 
poses of agriculture only has been or shall bo ex* 
tended under any law for the time being in force, 
where any property or any right in or over any 
property is olaimed by or on behalf of the l^Ianlci- 
pality, or by any person as against the Munici¬ 
pality it shall be lawful for the Collector after 
formal enquiry, of which due notice has been given, 
to pass an order deciding the claim. 

It is clear from this that before an order 
deciding a claim is passed, it is necessary 
that the Collector or the City Survey En¬ 
quiry Officer must give due notice to the 
parties concerned and then hold a formal 
enquiry. If after such an enquiry a decision 
is given, sub.8. (2) of Sec. 50-A of the Act 
provides that any suit instituted in any 
Civil Court after the expiration of one year 
from the date of such an order shall be dis¬ 
missed, (although limitation has not been 
set up as a defence), if the suit is brought 
to set aside such order or if the relief 
claimed is inconsistent with such order, 
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provided that the plaintiff has had due 
notice of such an order. 

The plaintiff contends that he does not 
know if any formal enquiry was held by 
the City Survey Enquiry Officer, that he 
did not receive any notice of any such 
formal enquiry, and that he did not receive 
any notice of the order passed by the City 
Survey Enquiry Officer as required by sub. 
8. (3) of S. 50-A, Bombay District Munici¬ 
pal Act, 1901. All these contentions were 
rightly disallowed by the lower Courts. The 
extract from the Survey Register (Ex. 16) 
clearly shows that the owners of the houses 
in the Khadki did appear and put forward 
their claim at least to the Khadki Chalta 
No. 1225 as the note in col. 9 shows. The 
remark made by the City Survey Enquiry 
Officer in col. 10 that no evidence was 
produced shows that be expected the said 
claimants to appear before him and adduce 
evidence in support of their contention. In 
the absence of evidence he came to his deci¬ 
sion from surrounding circumstances and 
held that both Chalta Nos. 1224 and 1225 
were part of a public street. From these 
circumstances it may be presumed that a 
formal enquiry must have been held by the 
City Survey Enquiry Officer after giving 
due notices to the parties concerned as re¬ 
quired by sub.s. (1) of S. 50.A of the Act. 
This could have been proved by the direct 
evidence of the notices and other proceed- 
ings held by the City Survey Enquiry Officer, 
but unfortunately those proceedings have 
now been destroyed, as seen from the reply 
given by the Mamlatdar of Nadiad to the 
plaintiff (Ex. 15). According to III. (e) to 
S. 114, Evidence Act, judicial and official 
acts may be presumed to have been regu¬ 
larly performed. There was no special rea¬ 
son why the City Survey Enquiry Officer 
shonld have omitted to follow the procedure 
laid down in Sec. 50.A, Bombay District 
Municipal Act, 1901. Presumably the order 
passed by the City Survey Enquiry Officer 
must have been communicated to the 
plaintiff and other persons interested. In 
fact sanads must have been issued to the 
owners of the houses in the Khadki in res¬ 
pect of those houses. No such sanad has 
been produced by or on behalf of the plain, 
tiff. From the sanad it could have been 
seen whether the Khadki which is one of 
the boundaries was or was not shown as a 
public street. 

When the defendant Municipality came 
in the way of constructing otlas in the 
Khadki, the residents of the houses in tha 
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'Shadki madd an application to the District 
X) 0 puby Collector on 13fch August 1923, 
(Ex. 27), requesting that the Khadki should 
be declared to be of their private owner¬ 
ship. That application was rejected, and 
an appeal was preferred to the Collector 
on 25th October 1923 (Ex. 28). The Col- 
lector also rejected that appeal on the 
ground that the claim was time.barred. At 
least when this application and the appeal 
were presented, the plaintiff had come to 
know the order passed by the City Survey 
Enquiry Officer, and no suit was filed even 
within one year after that. Subsequently, 
on 9bh July 1929, the plaintiff built an otla 
and a privy on a portion of the Khadki, 
and the defendant Municipality ordered 
their removal. This suit was not filed even 
within one year after that. It is thus clear 
that the presumption that the procedure 
laid down in Sec. 50-A, Bombay District 
Municipal Act, 1901, must have been fol- 
lowed by the City Survey Enquiry Officer 
before deciding that the Khadki in suit 
was a public street stands unrebutted. It 
is also to be presumed that the decision 
was communicated to the plaintiff, and the 
plaintiff admittedly came to know of it at 
least in the year 1923 ; and if the plaintiff 
wants to have that decision set aside or 
asks for any relief which is inconsistent 
with that decision, then his claim is 
under suh.s. (2) of S. fiO-A, District Mum- 

oipal Act. 

But the matter does not rest there. The 
plaintiff is at liberty to ask for any relief 
in respect of the Khadki if that relief is 
not inconsistent with the decision of the 
City Survey Enquiry Officer. The wording 
of that decision is ‘ decided to be part of a 
public street,” which does not mean that 
the soil of that street belonged to or was 
vested in the Municipality. The expression 
**public street” is defined in S. 3, cl. (13), 


as follows : 

‘Public street’ shall mean any street- 
fa) over which the public have a right of way.ot 
(b) heretofore levell^, paved, metalled, chanelled, 
sewered or repaired, out of municipal or other 
. public funds, or 

(o) which under the provisions of 8. 90 is da- 
olated by the Municipality to be, or under any 
other provisions of this Act tecomes a public street. 


It does not follow from this definition 
that the soil of every public street must 
necessarily be of the ownership of the 
Municipality. S. 50, sub-s. (2) (f), Bombay 
District Municipal Act, 1901, says that all 
i public streets, and the pavements, stones 
! and other materials thereof and also all 


trees, erections, materials, implements and 
things provided for such streets shall be 
vested in and belong to the Municipality, 
and shall be held that applied by them as 
trustees. In interpreting Sec. 32, Bengal 
Municipal Act, (Beng. 5 of 1876), which is 
worded similarly, the Calcutta High Court 

in 13 Cal 171^ observed as follows (p. 173): 

If . . . the word ‘road’ carried with it all the 
soil, all the materials, and all the erections on It, 
this enumeration, in express words, of‘pavements,’ 
‘stones,’ &o. would be unnecessary. Clearly then 
there must be some limitation to the word 'road . 
It does not mean everything above and below the 
road ; and we think, looking at the case in (1871) 
7 Q B 47,2 that the sub-soil did not belong to the 
Munioipality. 

In that case the Municipality claimed 
compensation for the whole soil on the 
ground that they had a title to the pro¬ 
perty in the soil under the said S. 32, while 
the zamindar claimed that money on the 
ground that the soil belonged to him; and 
after interpreting the wording of Sec. 32, 
Bengal Municipal Act, 1876, the Calcutta 
High Court held that the soil belonged to 
the zamindar. In the Bombay Act the word 
‘street’ is used instead of the word road^ 
The same view was taken in 20 Cal 732, 
and it was held that S. 10, Bengal Munioi- 
pal Act (Bang. 3 of 1864), did not deprive 
a person of any right of private property 
that he might have in land used as a public 
road, nor did it vest the sub-soil of such 
land in a Municipality. It was also further 
held that when such land was no longer 
required as a public road, the owner was 
entitled to claim its possession. 

I agree with that view, and unless it is 
definitely proved that the soil of any public 
street belongs to the Municipality, it cannot 
be presumed to be of the ownership of the 
Municipality merely on the ground that it 
is used as a public street. In fact^ Sec. 90, 
sub.8. (5). Bombay District Municipal Act, 
1901, contemplates a private street being 
declared by the Municipality as a public 
street, but thereby the soil of such street 
does not come to be of the ownership of the 
Municipality. The only effect of such a 
declaration is that the street is allowed to 
be used by the public, and the public can 
claim a right of way over it as contem. 
plated by S. 3, sub.s. (13) (a), of the Act.^ If 
so, the decision of the City Survey Enquiry 


1. Chairman of the Nalbati Munioipality v. 

Kisbori Lai Goswaml, (1886) 13 Cal 17L 

2. Bt. Mary, Newington v. Jacobs, (1871)7QB47 

=41 L J M C 72=25 L T 800=20 W R 249. 
8. Modbu Sudan Kundu v. Promoda Nath Roy, 
(1898) 20 Cal 732. 
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Officer thab the Khadki was a public street 
did not declare that the Mauicipality was 
the owner of the soil of the street. It may 
be that at one time it was a private street 
and was declared by the Municipality as a 
public street under S. 90, sub-s. (5), Bom¬ 
bay District Municipal Act. Even in that 
case, the City Survey Enquiry Officer would 
be justified in holding the Khadki to be a 
public street, although the soil belonged to 
[the owners of the adjoining houses. If the 
City Survey Enquiry Officer had decided 
that the soil belonged to the Municipality 
and had been declared a public street, then 
the plaintiff's claim in the present suit 
would have been inconsistent with that 
decision. By reason of the plaintiff’s failure 
to file a suit within one year after the deci¬ 
sion of the City Survey Enquiry Officer, he 
is debarred from challenging the Munici¬ 
pality’s claim that the Khadki is a public 
street; but the plaintiff is not debarred 
from claiming that even though it is a 
public street, the soil of the street belongs 
to him. 

After the plaintiff’s appeal to the Collec¬ 
tor was rejected as time.barred in 1924, the 
plaintiff put up an otla and a privy in 
1929, and when they were ordered to be 
removed, all the residents in the Khadki 
made an application to the Municipality 
requesting that the Khadki be declared to 
be of the private ownership and not a 
public street. At a general meeting of the 
Municipality held on 28th February 1931, 
(Ex. 22). it was resolved that the public 
street should be “made” a private street. 
A reply was given accordingly to the appli. 
cants on let March 1931, (Ex. 21). That 
resolution was forwarded to the Collector, 
but the Collector refused to sanction the 
conversion of the public street into a private 
street. When this decision was oommuni. 
cated to the plaintiff and other residents, 
the present suit was filed. 

Section 90, sub.s. (l), Bombay District 
Municipal Act, 1901, which corresponds to 
Sec. 114, sub.s. (l), Bombay Municipal 
Boroughs Act, 1925, which now governs 
the Nadiad Municipality, empowers the 
Municipality "to widen, open, enlarge or 
otherwise improve, and to turn, divert, dis¬ 
continue or stop up any public street.” In 
exercise of this power the defendant Muni¬ 
cipality passed a resolution discontinuing 
the use of the Khadki in dispute as "a 
public street." Such discontinuance did not 
require the sanction of the Commissioner 
under Sec. 40, sub.s. (2), Bombay District 
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Municipal Act, 1901, or S. 48, sub-s. (2)-^ 
Bombay Municipal Boroughs Act, 1925« 
since such discontinuance did not amount 
to a lease or sale of any Municipal land, 
unless it is held that the soil of the Khadki 
belongs to the Municipality. The question 
whether the soil of the Khadki belongs to 
the owners of the adjacent houses or to th&^ 
Municipality has not yet been determined. 
If it belongs to the Municipality, then thO' 
plaintiff has no claim over it, and the suit 
is bound to be dismissed. If on the other 
hand it belongs to the plaintiff and other 
residents of the locality, then the Munici¬ 
pality can discontinue its use as a publio 
street without the sanction of the Commis¬ 
sioner, since thereby it does not part with- 
any land belonging to it. Admittedly, the 
Municipality passed a resolution at its^ 
general meeting discontinuing the use ot 
the Khadki as "a public street,” and the 
resolution was duly communicated to the 
owners of the houses in that locality. That 
resolution took effect immediately, unlese 
it is held that it required the sanction of 
the Commissioner. Whether such sanctioa- 
is required or not depends on the owner¬ 
ship of the Municipality over the soil of 
the Khadki. It is, therefore, necessary to 
raise an issue as to whether the land’ 
belongs to the plaintiff or to the Munici¬ 
pality, and this suit cannot be finally dis¬ 
posed of unless a finding is recorded oa 
that issue. 

This aspect of the case has not been con¬ 
sidered by the lower Courts. They seem tO' 
have thought that the decision of the City 
Survey Enquiry Officer amounted to an 
order that the soil of the street belonged to 
the Municipality and that therefore tho 
plaintiff's claim in this suit is inconsistent 
with that decision. But, as I have pointed 
out above, even if the decision of the City 
Survey Enquiry Officer cannot be chal. 
lenged by the plaintiff, still he can contend 
that by reason of the resolution of tho 
Municipality converting the public street 
into a private street, the land of the streeb 
reverts to him as he was its owner before 
it was declared to be a public street, as 
held in 20 Cal 732.^ Both the lower Courts- 
dismisaed the suit on their findings on pre. 
liminary issues and therefore the suit must 
be remanded under O. 41, E. 23, Civil P. G. 

For these reasons I allow the appeal and 
set aside the decree passed by the lower 
Courts. I frame the following issues : (l) 
Does the plaintiff prove that the site of th&r 
Khadki in suit belongs to him? (2) If so,. 
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can the defendant Mnnioipality disoontlnne 
the use of the Khadki as a publio street 
'without the sanction of the Commissioner ? 
(3) If so, does the ownership of the site of 
the Khadki, which was till then a public 
street, revert to the plaintiff? (4) And, if 
so, to what relief is the plaintiff entitled ? 
1 remand the case to the trial Court for 
further hearing and disposal under O. 41, 
R. 23, Civil P. C. Both the parties are at 
liberty to adduce further evidence. The costs 
in this Court and in the lower Appellate 
Court will be costs in the suit. 

d.s./r.k. Case remanded, 

A. I. R. 1939 Bombay 508 

Wassoodew J. 

Baichand Qulabchand Accha — 

Plaintiff — Appellant. 

V. 

Secretary of State — Defendant — 

Respondent. 

Second Appeal No. 400 of 1936, Decided 
on 27th February 1939, from decision of 
Dist. Judge, Thana, in Appeal No. Ill of 
1934. 

(a) Bombay Land Revenue Code (5 of 1879), 
St. 65 and 48 — Proprietor building godowos 
and using them for storing grass cut from his 
own fields in order eventually to export it to 
market for sale—Use is not fornon-agricullural 
purpose - Proprietor is not liable to non-agri- 
cultural assessment even if be originally had 
intended to use it for non-agricultural purpose. 

The use of the words “farm-buildiugs, wells or 
tanks” in 8. 66 does not exhaust but illustrates 
the kind of Improvements intended by the legisla¬ 
ture to entitle the owner to the benefit of lesser 
assessment. The phrase ‘‘make any other Improve¬ 
ments thereon for the better cultivation of the 
land” in 8. 66 ought not to receive a narrow con¬ 
struction limited to some object directly connected 
with agricultural operations or the act of produc¬ 
tion merely. Any improvement which conduces to 
profitable husbandry and facilitates the marketing 
of agricultural produce would be Included within 
the class of improvements protected by 8.66. That 
would include the provision for store-house made 
by an agriculturist for the protection of his agri¬ 
cultural produce until it leaves his farm. Thus, If 
grass as agricultural produce Is out, pressed, baled 
and stored in a godown with the object of even¬ 
tually selling it when the market improves and it 
is profitable to sell the produce, the construction 
of euoh a godown which facilitates the object in 
qaestion would be protected. The farmer produces 
his crops In order to sell the same and thus to 
provide the means to carry on farther cultivation, 
that is, in other words, the business of farming or 
cultivation. The use of the land thus being for 
agrioultural use the proprietor is not liable to 
non-agrlonltural assessment even if he originally 
had Intended to use it for non-agricultural pur¬ 
poses as the mere intention to use property for a 
particular purpose, without its actual use for that 


purpose, will not enable Government to alter the 
agricultural assessment: (1910} 2KB323, Disiing, 

[P 600 C 2 ; P 607 C 2 ; P 608 0 1] 

(b) Bombay Land Revenue Code (5 of 1879), 
Ss. 65 and 48—Character of buildingoramount 
of money spent on it is immaterial in judging 
purpose for which it is put by farmer. 

The character of the building or the amount of 
money spent upon its construction is immaterial 
in judging the purpose for which it is put even¬ 
tually by the farmer. Hence, where godowns are 
used as farm buildings the substantial character 
of those godowns does not alter their character as 
faim-building, [P 507 0 1) 

(c) Bombay Land Revenue Code (5 of 1879), 
—Code must be construed strictly. 

The Bombay Land Revenue Code not only 
imposes a peouniary burden on the subject, but 
restricts the use and enjoyment of his property. 
Such a statute must always be regarded as subject 
to the rule of strict construction. The proprietor 
is therefore entitled to ask the Court to construe it 
in his favour. [P 507 0 2] 

(d) Bombay Land Revenue Code (5 of 1879), 
58.213 and 214, Rules under, R. 91 — Expres¬ 
sion ”any bolding which has been assessed” 
Meaning. 

The expression ‘‘any bolding which has been 
assessed” implies “legally assessed.” When there¬ 
fore the basis for altered assessment fails, the levy 
of altered assessment would be illegal. [P 608 0 2} 

G. N. Thakor and K. V. Joshi — 

for Appellant, 

B. G. Rao, Assistant Government Pleader 

— for Respondent, 

Judgment* — This is a second appeal 
from a decision of the District Judge of 
Thana. The question raised is whether in 
view of the character of the construction 
of the two godowDS on the plaintiff-appel. 
lant’s agricultural land in Bbilad, the latter 
has rendered himself liable for the payment 
of the full rates of non-agricultural assess¬ 
ment for the land on which they were 
erected, irrespective of the actual use to 
which they were put* by him. The plaintiff 
alleged that although at the time of build, 
ing those godowns he intended to let them 
out for storing grass to others, as there was 
no demand for such godowns ever since he 
built them, he had stored in them his own 
grass out from his own varkas fields in 
order eventually to export the same to the 
market for sale. It was expressly admitted 
that only the grass out by the plaintiff 
from his own fields has always been stored 
by him in those godowns, and both the 
Courts below have held that the grass so 
stored belonged to the plaintiff and was 
not sold to any outsider. It seems that in 
1921 the first godown was built with the 
express permission of the Collector upon 
an application stating that the intended 
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use was unconnected with agriculture. The 
second godown was built in 1923, avowedly 
for the same purpose. Assessment was fixed 
at the maximum rates prevailing, namely 
Rs. 60 per acre. In consequence of certain 
representation of the plaintiff, and the 
latter’s unwillingness to sign an agreement 
in favour of the Golleotor in regard to the 
levy of altered assessment, the Deputy 
Collector offered a reduced rate of Bs. 20 
per acre. 

Eventually in 1929, the plaintiff was 
difiSdent of his position and refused to pass 
an agreement to the Collector according to 
the Rules and Standing Orders of Govern¬ 
ment. The Collector notwithstanding that 
fact assessed the land by reference to its 
use, which he assumed was unconnected 
with agriculture. That assessment the 
plaintiff refused to pay, and he applied to 
the Collector in or about the year 1929 to 
reconsider his decision stating that the 
godowns were used exclusively by him for 
agricultural purpose only and that lesser 
rates should be levied. The plaintiff was 
willing to pay Es. 12 per acre which was 
somewhat higher than the agricultural 
assessment {.vide Ex. 29). No notice was 
taken of that representation. Therefore, the 
plaintiff filed this action against the Secre¬ 
tary of State for a declaration that the 
godowns had not been used for non-agricul- 
tural purpose, and that consequently the 
defendant was not competent to levy non- 
agricultural assessment on the property. 
He also prayed for a declaration that all 
orders passed in the matter for enhance¬ 
ment of assessment were illegal, and in the 
alternative, that the defendant could at the 
most levy assessment at the rate of Bs. 12 
to Bs. 18 per acre. There was an additional 
prayer for refund of the excess assessment 
recovered from him. 

Both the Courts below have held that the 
two godowns could not be described as farm- 
buildings, nor could they be described as an 
improvement for the better cultivation of 
the land. The learned District Judge took 
the view that, although the godowns 
provided proper facilities for storing the 
produce derived from the plaintiff’s land, 
they were not exempt under S. 65, Bombay 
Land Bevenue Code, for among the exemp. 
ted buildings were those which enabled the 
agriculturist to live on the land, and to 
keep his implements and cattle there, and 
which provided facilities for cultivating 
the land in a proper way, and that the 
etructures in question were not essential or 


necessary to enable the agrioulturist to 
better cultivate his lands. He therefore 
confirmed the decree of the trial Coart dis¬ 
missing the plaintiff’s suit with costs. 
Against that decree the plaintiff has 
appealed. 

It cannot be denied that the basis of 
assessment of land by Government under 
the Bombay Land Revenue Code, is the 
use to which it is put by the owner or occu- 
pant. By erecting the two godowns on 
agricultural land, the utility of the land 
occupied by the godowns for actual oulti- 
vatioD necessarily ceased. But by mere 
cessation of cultivation, it would not follow 
that the land was put to any other use un¬ 
connected with agriculture. That would 
depend on the question whether the cessa¬ 
tion of cultivation was the result of its use 
for any other purpose. If it was so, the 
question would be whether that altered use 
was unconnected with agriculture within 
the meaning of R. 80 in Ch. 14, Land Re- 
venue Rules, framed under Ss. 213 and 
214, Bombay Land Bevenue Code, and of 
the provisions of 8. 48 of the Code. What 
use is unconnected with agriculture has 
to be determined by reference to S. 65, 
Land Revenue Code. That Section says : 

An occupant of land asseseed oc held for the 
purpose of agriculture is entitled by himself, his 
servants, tenants, agents, or other legal represen¬ 
tatives, to ereot farm-buildings, construct wells or 
tanka, or make any other improvements thereon 
for the better cultivation of the land, or its more 
convenient nse for the purpose aforesaid. 

Obviously, the use of the words "farm- 
buildings, wells or tanks” does not exhaust 
but illustrates the kind of improvements 
intended by the Legislature to entitle the 
owner to the benefit of lesser assessment. 

If the land is pat to any use unconnected 
with agriculture, 8. 48 of the Code would 
come into operation. The provisions of that 
Section, which enable Government to alter 
the assessment, are as follows : 

(1) The land revenue leviable on any land under 
the provisions of this Act shall be assessed, or shall 
be deemed to have been assessed, as the case may 
be, with reference to the use of the land— 

(a) for the purpose of agriculture, 

(b) for the purpose of building, and 

(o) for a purpose other than agriculture or build* 
ing. 

(2) Where land assessed for use for any purpose 
is used for any other purpose, the assessment fixed 
under the provisions of this Act upon such land 
shall, notwithstanding that the term for which 
such assessment may have been fixed baa not 
expired, be liable to be altered and fixed at a 
difierent rate by such authority and subject to 
euob rules as the Provincial Government may 
prescribe in this behalf. 
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The determinative factor in the levy of 
altered assessment according to those pro. 
visions is the altered use to which the pro. 
perty is put. In my opinion, the mere 
intention to use property for a particular 
purpose, without its actual use for that 
purpose, will not enable Government to 
alter the agricultural assessment, which 1 
understand is the lowest standard of assess, 
ment on property under the Land Revenue 
Code. It is contended on behalf of Govern, 
ment, first, that the assessment was altered 
upon the plaintiff's own application to the 
-effect that by building the godowns he was 
converting the land to a non.agricultural 
purpose, and secondly, that the admitted 
use to which the godowns have been put is 
unconnected with agriculture as the godowns 
do not constitute any improvement for the 
better cultivation of the land. It seems to 
me that that argument is not well-founded. 
If the term 'farm.building' in S. 65 is used 
in its ordinary sense, it might, I think, 
absorb within its meaning many kinds and 
classes of buildings such as store-houses for 
implements, manure, seed and farm pro- 
duoe. The godowns in question might fall 
under the last description. Although in 
point of outlay and stability the construe, 
tion is more ambitious and expensive than 
the ordinary store, house to which the poor 
and backward Indian farmer is accustomed, 
the question is whether on that account 
alone the plaintiff should be penalized. 
There is authority of this Court which 
emphasizes the principle that the character 
of the building or the amount of money 
spent upon its construction is immaterial 
in judging the purpose for which it is put 
eventually by the farmer. There the Court 
allowed wide interpretation to the term 
1 agriculture” as used in 8. 48 : see 44 Bom 
609.* In that connexion the following ob¬ 
servations appear in the judgment of 
Norman Macleod 0. J., (p. 612): 

The only ground on which the judgment can be 
supported would be that this building was of such 
a substantial charaoter that it was far too good to 
be used for agricultural purposes. But that is not 
the question. If it is put up for agricultural pur¬ 
poses. it does not matter how much the builder 
bad spent on it. 

Heaton J. (as he then was) has also ob. 
served as follows (pp. 613, 614):— 

It is not shown in the judgments, it is not even 
suggested, that this substantial structure which 
the defendant put up was put up not in order that 
be might live there and conduct his agricultural 

1. Bhau Mahadu v. Vithal Dattatraya, (1920) 7 
AIR Bom 148=57 I 0 649=44 Bom 609 = 
22 Bom L B 793. 


work from there, but for some other purpose of 
profit. 

It is too late in the day to suggest that 
a strong or substantial store-house or a 
godown is unnecessary for facilitating farm 
operations and the protection of agricultural 
produce, and I think the suggestion that, 
apart from the use, the substantial charac. 
ter of those godowns alters their character 
as farm-buildings is unreasonable. The test 
applied by the Courts below in judging the 
character of the buildings is the direct 
and immediate effect of the use of those 
buildings on actual cultivation or farm 
operations apart from their potential 
or ultimate value to the farmer in the 
cultivation of his land. The Land Be- 
veoue Code not only imposes a pecuniary 
burden on the subject, but restricts the use 
and enjoyment of his property. Such a 
statute must always be regarded as subject 
to the rule of strict construction. The pro¬ 
prietor is therefore entitled to ask the 
Court to construe it in his favour. If culti. 
vation merely implies ploughing, sowing, 
tilling and reaping, without more, it might 
be said that any improvement directly 
connected with those acts alone is permitted 
by the statute. I find from Anderson's 
Land Revenue Buies that dairy-farming 
has been allowed by Government to be re. 
garded as part of agricultural use of laud, 
and so also cane crushing and gul boiling: 
see* pages 78 and 79, 1921 Edn., printed 
under Government Resolution. That view 
follows the language of B. 80 in Chap. 14 
of the Land Revenue Buies of 1921. It 
says : 

Where unalienated land assessed or held for 
purposes of agriculture only is subsequently used 
for any purpose unconnected with agriculture, the 
assessment upon the land so used shall ... be 
altered under sub-s. (2) of 8. 48 and such altera* 
tion shall be made by the Collector in accordance 
with the following rules. 

The words "used for any purpose uooon. 
nected with agriculture” are significant and 
indicate the intention of Governmeut. In 
my opinion, the phrase "make any other 
improvements thereon for the better culti¬ 
vation of the land” in S. 65 ought not to re¬ 
ceive a narrow construction limited to some 
object directly connected with agricultural 
operations or the act of production merely. 
Any improvement which conduces to profit¬ 
able husbaudry and facilitates the market¬ 
ing of agricultural produce would, in my 
opinion, be included within the class of im- 
provements protected by 8. 65. That would 
include the provisiou for store-houses made 
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by an agricnlturist for the protection of his 
agricaltnral produce until it leaves his farm. 
Thus, if grass as agricultural produce is out, 
pressed, baled and stored in a godown with 
the object of eventually selling it when the 
market improves and it is profitable to sell 
the produce, the construction of such a 
godown which facilitates the object in ques¬ 
tion would bo protected. The farmer pro¬ 
duces his crops in order to sell the same 
and thus to provide the means to carry on 
further cultivation, that is. in other words, 
the business of farming or cultivation. 
I was referred to the case in (1910) 2KB 
323® decided by reference to the provisions 
of S. 9, sub. 3 . (1), Locomotives Act, 1898. 
That case is clearly distinguishable on the 
facts. There a threshing engine was let out 
on hire by the appellants to a farmer to 
thresh wheat and to haul the wheat, when 
threshed, in trucks to a mill to be ground. 
There was no evidence as to whether it was 
to be returned to the farm when ground* 
The trucks were the property of the owners 
of the threshing engine, and it was held 
that the engine, when being used for haul- 
ing the wheat to the mill, was ^t being 
used for an agricultural purpose. Here the 
facts are entirely different. The act of cut. 
ting and removal of the grass to a safe 
place in the farm itself must be regarded as 
necessary and innocent, being part of farm 
operations. That safe place is provided by 
the godowns in question erected on the 
farm. If the erection of those godowns is 
the gravamen of the charge, the plaintiff 
must be acquitted of the charge on the facts 
stated and admitted. The basis upon which 
the altered assessment has been levied 
fails, for notwithstanding the original in. 
tention to subject the property to non. 
agricultural use it has never been so used. 

The other argument urged on behalf of 
Government is that inasmuch as the plain¬ 
tiff has accepted the legality of the altered 
assessment he cannot, by mere proof that he 
has not actually used the property according 
to his original intention, claim reduced rate 
of assessment. That argument, as I have 
pointed out above, is not in accordance 
with the principle governing the imposition 
of altered assessment. My attention has 
been directed to B. 91 of the Land Heve- 

nue Buies to the following effect : 

When any holding, Tvhioh has been assessed or of 
whloh the assessment has been altered for any non- 

2. Hoddell v. Parker, (1910) 2KB 323=79 L J 
K B 769=103 L T 49=74 J P 316=8 L G R 
690, 


agricultural use is used for agriculture only, the 
Collector may, on the application of the holder, re¬ 
move the non>agriouUural assessment and impose 
either the old agricutural assessment, if any, and if 
the settlement period has not expired; or may im¬ 
pose in other oases a new agricultural assessment 
equivalent to that imposed on other similar agri¬ 
cultural lands in the vicinity. 

It is difficult to say what act amounts 
to ' assessing ’ land. The mere fixing of 
assessment rightly or wrongly, if it implies 
assessing land, B. 91 might come into ope¬ 
ration, and I think the plaintiff would have 
then to proceed under that rule as a matter 
of formality. But, I think, that the expres. 
sion "any holding which has been assessed" 
implies “legally assessed." When therefore 
the basis for altered assessment fails, the 
levy of altered assessment would be illegal. 
The plaintiff is therefore granted a declara¬ 
tion that he has not used the godowns in 
question for any purpose other than agri¬ 
culture, and that so long as they are not so 
used, the laud is not liable to altered 
assessment under the provisions of tho 
Code at a different rate by such authority 
as prescribed in S, 48. The plaintiff is also 
allowed the consequential relief prayed for. 
Accordingly, this appeal is allowed, and 
the lower Courts’ decrees are set aside, with 
costs throughout. 

d.s./r.k. Appeal allowed. 
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Bai Hakimhu and others — Plaintiffs — 

Appellants. 

V. 

Dayabhai Rugnath — Defendant — 

Bespondent. 

Second Appeal No. 636 of 1936, Decided 
on 12th April 1939, from decision of First 
Class Sub-Judge, Broach, in Appeal No. 80 
of 1933. 

(a) Civil P. C. (1908). O. 21, R. 103—Plain- 
tiff*i right to precent poiseision of property' 
eitablished—Order of removal of bis obstruc¬ 
tion must be set aside — His dispossession 
pending suit does not matter. 

If ia a suit under O. 21, R. 103 the plaintiff 
establishes the right which he claims to the pre¬ 
sent possession of the property his dispossession 
daring the pendency of the suit does not matter. 
If his right ia proved, then the order of the 
removal of the plaintiff’s obstruction must be set 
aside and the status quo, as at the date of tha£ 
order must be restored, that is to say the plain¬ 
tiff must be put back into possession. [B 610 0 2} 

(b) Civil P. C. (1908). S. 64 and O. 38. R. 7 
—Attachment before judgment must be made- 
according to O. 21. Rule 54 —- Mere order of 
attachment is not enough — Attachment nofc 
made according to O. 21. R. 54 — Transfer 
would not be invalidated under S. 64. 
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Unless all the processes of attachment ^hioh are 
ceqnlred by law to effect a valid attachment have 
been served, there is no each attachment of the 
property as would invalidate its transfer under 
S. 64. Under O. 38, R. 7 the attachment before 
judgment must be effected in the same manner as 
the attachment in execution of a decree. Under 
O. 21, R. 64 the attachment of immovable pro¬ 
perty is to be made by an order prohibiting the 
defendant from transferring or charging the pro- 
fierty in any way and all persons from taking any 
benefit from such transfer or charge. The order 
has to be proclaimed in the manner described in 
fiub-r. (2) of R. 54. A mere order of attachment is 
not enough : AIR 1928 P O 139, Rel. on. 

(P 611 C 1, 2] 

(c) Transfer of Property Act (1882), S. 53— 
Person proving himself to be creditor and 
decree-holder of judgment-debtor — Transfer 
intended to delay or defeat him is voidable at 
his option even if he may subsequently become 
nuctioQ'purchaser. 

Under 8. 63, only a defeated or delayed creditor 
or a subsequent transferee has the option to 
impeach the transfer. An auction-purehaser, who 
ie not the decree-holder himself, is not a creditor 
of the judgment-debtor, and it cannot be said that 
the transfer was intended to delay or defeat him, 
flinoe he stepped in after the transfer by operation 
of law. Not is he a subsequent transferee within 
the meaning of sub-s. (2). But if a person can 
prove that he was a creditor and decree-holder of 
judgment-debtor and that the assignment made 
by the judgment-debtor was intended to delay or 
defeat him, then the assignment is voidable at his 
option, though he may subsequently become an 
auction-purchaser, because adecree-holderdoesnot 
lose his right to the benefit of 8. 68, by himself 
becoming an auction-purchaser, and if the pro¬ 
perty pucohased by him at the auction had teen 
transferred by the judgment-debtor with Jntent to 
delay or defeat him, the transfer is voidable at his 
option. CP ^12 0 1] 

(d) Transfer of Properly Act (1882), S. 53— 
Creditor defending suit bled against him by 
person claiming under transfer voidable under 
5. S3—He may plead S. 53 as personal defence 
•»He need not file representative suit to avoid 
transfer. 

It is true that if a creditor under Seo. 63 insti¬ 
tutes a suit to avoid a transfer, be must do so on 
behalf of or for the benefit of all the creditors. 
The reason of the rule is that the debtor should 
not be harassed by a multiplicity of suits by each 
and every creditor. But thle does not mean that 
the creditor, even when he is defendant, must 
defend the suit on behalf of the whole body of 
otedltors. He may plead 8.53 as a personal defence 
to the suit against him, and It is not necessary 
that he must file a representative suit to avoid the 
transfer. The addition of para. 4 to Seo. 63, sub- 
B. (1) does not make any difference, as it has no 
application to a creditor who has to defend a suit 
filed against him by a person claiming under a 
transfer voidable under 8. 68 : AIR 1920 Mad 
748 (F B), Rel. on. CP 612 0 2] 

(e) Transfer of Property Act (1882), S. 53— 
Conveyance to one creditor in preference to 
other is valid provided debtor has reserved no 
benefit for himself. 

• It is open to a debtor to convey his property to 
either of his creditors in preference to the other, 


although it was effected to avoid the execution of 
his decree by the latter. But in doing so bo must 
not reserve any benefit for himself. The transfer 
of property to one creditor for a price far in excess 
of the debt due to him and the retention of the 
excess amount for his own benefit indicate an 
intent to defeat or delay the other creditors, espe¬ 
cially when he has no other property left : d I i? 
1916 P C 238, Bel, on. [P 512 0 2] 

The assignment should not bo upheld even to 
the extent of amount which was actually due to 
the creditor: A 2 R 1919 Bom 99, Rel, on; 35 Cal 
1051, Expl. CP 513 C 2) 

J. G. Mody — for Appellants. 

G. N. Thakor and B. 0. Thakor — 

for Respondent, 

Judgment.—The appellants' father, who 
was the plaintiff, died during the pendency 
of the suit, and the appellants were brought 
on record as his heirs and legal representa¬ 
tives. For the sake of facility, I shall refer 
to the deceased plaintiff as the plaintiff in 
this judgment. He and the defendant were 
the creditors of two brothers, Fidaali and 
Nuralli, who were the owners of the pro¬ 
perty in suit. They separated on 29th 
September 1927, when the property in suit 
was allotted to the share of Nuralli who 
undertook to pay off the joint debts, and 
also to pay Rupees 2500 to Fidaali for his 
share. As Nuralli was unable to pay the 
amount in cash, he mortgaged the property 
in suit with possession to Fidaali for 
Rs. 2500 on the same day. After they were 
thus separated, both the plaintiff and the 
defendant filed separate suits against them 
to recover their respective dues. The defen¬ 
dant filed suit No. 342 of 1928 on 25th 
October 1928, and pending the suit he got 
the property in suit attached before judg. 
ment, as if it belonged to both the brothers. 
Id that suit the defendant got a decree for 
Rs. 800 on 25th April 1929, and the at- 
tachment before judgment was ordered to 
be continued. Id the meatime, the plaintiff 
also had obtained a decree in his suit on 
20th January 1929. The plaintiff presented 
darkhast No. 120 of 1929 on 27th April 
1929 to execute his decree against Fidaali 
alone and to recover the decretal amount 
by the sale of Fidaali’s interest as a mort¬ 
gagee in the property in suit. Nuralli was 
not joined as a party to that darkhast. 
The defendant also filed darkhast No. 138 
of 1929 against both Fidaali and Nuralli 
on 13th June 1929 to recover his decretal 
amount by the sale of the property which 
bad been attached before judgment. When 
the defendant came to know that the plain¬ 
tiff’s darkhast was also pending, he made 



510 Bombay Bai Hakimbu v. Databhai Rugnath (Lokur J,) 1.1, R, 


an application on 12th August 1929, that 
his darkhast should be kept along with the 
plaintiff’s darkhast, and prayed for a rate¬ 
able distribution of the amount realized by 
the sale of the property in the plaintiff’s 
darkhast. Accordingly, an order was passed 
on 10th September 1929, stating that the 
defendant’s darkhast for rateable distribu¬ 
tion be kept along with the plaintiff’s 
darkhast as prayed for. 

Thereafter on 28th September 1929 the 
plaintiff privately purchased from Fidaali 
his mortgagee right in the property in suit 
for Rs. 1999 by the sale deed Ex. 94. That 
consideration was made up of Rs. 1230 
payable under the decree, and Rs. 769 paid 
in cash in the presence of the Sub-Registrar. 
After obtaining this sale deed, the plaintiff 
dropped his darkhast and it was struck off 
on 30th September 1929. The defendant 
then amended the prayer in his darkhast 
on 5th December 1929, and asked for the 
attachment and sale of Fidaali's interest in 
the property in suit, Nuralli having become 
an insolvent in the meanwhile. Fidaali’s 
share was then sold by auction and pur¬ 
chased by the defendant himself for Rs. 500 
on 9th October 1930. The sale was con¬ 
firmed on 18th November 1930, and the 
defendant applied for possession under 
O. 21, R. 95, Civil P. G. The plaintiff ob¬ 
jected. but his obstruction was removed on 
16th January 1931, and the defendant was 
ordered to be given possession. The plain¬ 
tiff then filed this suit under O. 21, B. 103, 
Civil P. C., for a declaration that he was 
in possession of the property in his own 
right and was entitled to it, and for an 
injunction restraining the defendant from 
dispossessing him. The suit was filed on 
15th June 1931, and on 10th April 1932 
the defendant took possession of the pro- 
perty as the auction.purchaser. The plain, 
tiff therefore amended his plaint on 6th 
June 1932, and prayed for the possession 
of the property. 

The defendant contended that as the 
property had already been attached in his 
suit No. 342 of 1928, the plaintiff’s subse¬ 
quent purchase was void against him under 
8. 64, Civil P. C., and that his purchase 
was not bona fide but intended to defeat 
and delay the creditors of Fidaali and 
Nuralli, and was therefore voidable under 
S. 53,T. P. Act. On the other hand, it was 
contended on behalf of the plaintiff that 
the attachment before judgment in the 
defendant’s suit No. 342 of 1928 did not 
affect Fidaali’s mortgagee right in the pro. 


perty, and that the defendant’s auction* 
purchase was vitiated by the want of proper 
attachment. The trial Court held that the 
attachment before judgment was not proper 
and that the defendant, as the auction- 
purchaser, had no right to challenge the 
validity of the plaintiff’s purchase under 
Sec. 53, T. P. Act. It also held that the 
plaintiff’s purchase was not intended to 
defeat or delay the creditors of Fidaali and 
Nuralli. The plaintiff’s claim was therefore 
decreed; but that decree was set aside in 
appeal by the learned First Class Subor- 
dinate Judge, A. P.. who held that although 
the defendant was an auction, purchaser, 
he was also a decree, holder, and in that 
capacity he was entitled to challenge the 
plaintiff’s purchase under S. 53, T. P. Act, 
and that as the plaintiff had paid Rs. 769 
to Fidaali for his benefit, the purchase 
was fraudulent and intended to defeat the 
creditors of Fidaali and Nuralli. On this 
ground it was held that the plaintiff had 
no title to the property in suit, and was 
not entitled to evict the defendant. All 
these contentions have been pressed in this 
Court by one side or the other. 

This suit being filed under the provisions 
of O. 21, R. 103, Civil P. 0., the plaintiff 
must prove not only that he was in posses¬ 
sion when he obstructed the defendant in 
taking possession of the property in suit as 
its auction-purchaser, but must also "estab¬ 
lish the right which he claims to the pre- 
sent possession of the property.” If he 
succeeds in doing so, his dispossession dur. 
ing the pendency of the suit does not 
matter. If his right is proved, then the 
order of the removal of the plaintiff’s 
obstruction must be set aside and the status 
quo, as at the date of that order, must be 
restored, that is to say the plaintiff must 
be put back into possession. The plaintiff 
does not claim to be the owner of the pro¬ 
perty in suit, but claims to be entitled to 
its present possession as the assignee of 
Fidaali’s mortgagee rights. The assignment 
is attacked on two grounds: it is said to be 
void under Sec. 64, Civil P. C., and to be 
voidable under S. 53, T, P. Act. Sec. 64, 
Civil P. 0., provides that where an attach¬ 
ment has been made, any private transfer 
or delivery of the property attached or of 
any interest therein shall be void as against 
all claims enforceable under the attach¬ 
ment. It is alleged that the property in suit 
was attached before judgment in the defen¬ 
dant’s suit No. 342 of 1928, and it was con. 
tinned by the decree. 
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It is urged on behalf of the plaintiff that from taking any benefit from any transfer 


the order of attaobment was illegal, not 
being in aooordanoe with the provisions of 
O. 38, Rr. 5 and 6, Civil P. C. According 
to those rules, the defendant should first 
be directed to funish security, or to produce 
the property or its value, or appear and 
show cause why he should not furnish seou- 
rity. A conditional attachment may also be 
simultaneously ordered. If the defendant 
does not show cause, nor furnish security, 
then the attachment of the property is to 
be ordered. But in suit No. 342 of 1928. as 
soon as the defendant made an application 
for the attachment of the property before 
judgment (Ex. 61), a prohibitory notice was 
issued to Fidaali and Nuralli directing them 
not to transfer the property in any way 
during the pendency of the suit. They were 
not given the option of furnishing security. 
Nor was the order confirmed after a hear- 
ing. But I do not think that the plaintiff 
can take advantage of this irregularity. In 
spite of the prohibitory notice, Fidaali and 
Nuralli raised no objection and did not 
object to that notice. They did not offer to 
furnish security, and ultimately they al. 
lowed a decree to be passed against them 
whereby the attachment was continued. 
But in that suit Fidaali's mortgagee rights 
were not sought to be attached. In his ap¬ 
plication the defendant prayed for the at¬ 
tachment of the property itself as belonging 
to hoth. Fidaali and Nuralli. But Nuralli 
had already become the sole owner of the 
property and had mortgaged it to Fidaali 
for Rs. 2500. It is argued that thereby the 
property was divided into Nuralli's equity of 
redemption and Fidaali’s mortgagee rights, 
and both of them must be deemed to have 
been attached by the attachment of the 
property itself. Even if it were so, the pro¬ 
perty itself was never actually attached. 
Under 0.38, R. 7, the attachment before 
judgment must be effected in the same 
manner as the attaobment in execution of 
a decree. Under O. 21, R. 54, the attach- 
ment of immovable property is to be made 
by an order prohibiting the defendant from 
transferring or charging the property in 
any way and all persons from taking any 
benefit from such transfer or charge. The 
order has to be proclaimed in the manner 
described in sub-r. (2) of R. 54. Nothing of 
the kind was done in suit No. 342 of 1928. 
Only one prohibitory notice was served on 
Fidaali and Nuralli (Ex. 62) and the roza- 
nama (Ex. 67) shows that no proclamation 
was issued nor were all persons prohibited 


or charge thereafter. A mere order of attach, 
ment is not enough. In 51 Mad 349^ the 
Judicial Committee observed (page 356): 

In view of these provisions the Board listened 
with some surprise to a protracted argument which 
culminated in the proposition that a property was 
in law attached whenever an order for attachment 
was made. The result, if this were so, would be 
that a person holding an order could dispense with 
attachment altogether as an operation or a fact. 
Their Lordships need not repeat in another form 
these propositions. The order is one thing, the at¬ 
tachment is another. No property can be declared 
to be attached unless first the order for attachment 
has been issued, and secondly in execution of that 
order the other things prescribed by the rules in 
the Code have been done. 

Unless all the processes of afcfcachmeufc 
which are required by law to effect a valid 
attachment have been served, there is no 
such attachment of the property as would 
invalidate its transfer under Sec. 64, Civil 
P. 0. In 8 Pat 1^ it was held that in the 
case of land paying revenue to Government, 
an attachment was not effective to invali- 
date a subsequent transfer as a copy of the 
order of attachment had not been afiQxed 
in the office of the Collector of the District. 
Hence in this case there was no effective 
attachment of the property, much less of 
Fidaali’s mortgagee rights in it. In this 
view it is unnecessary to consider whether 
Fidaali’s rights were moveable property to 
be attached under 0, 21, R. 46, or immo¬ 
vable property to be attached under O. 21, 

R. 54. They were not attached under either 
of those rules, and their assignment in 
favour of the plaintiff is not void under 

S. 64, Civil P. C. The next question is whe¬ 
ther the assignment is voidable under 8. 53 

T. P. Act, at the option of the defendant. It 
is contended for the plaintiff that the de- 
fendant cannot get the benefit of that Sec¬ 
tion since he is not a creditor of the assignor 
but an auction, purchaser, and since he does 
not represent all the creditors. In support 
of the first oouteutioD reliance is placed on 
the ruling in 39 Bom 507.® S. 53, aub-s. (l), 
provides : 

Every transfer of immovable property made 
with intent to defeat or delay the creditors of the 
traneferor shall be voidable at the option of anj 
creditor eo defeated or delayed. 

1. Matbiah Chetti v. Palaniappa Obetti, (1926) 
16 A I B P 0 189=109 I 0 626 = 65 I A 266 
=61 Mad 849 (P C). 

2. Eira Lai v. Jagatpatl Sabai, (1928) 16 A I R 

Pat 600=1111 0 797=8 Pat 1=9 P L T623. 

8, Vaaudeo Baghunatb v. Janardban Sadashiv, 
(1916) 3 A 1 R Bom 69=29 I 0 497=39 Bom 
607=17 Bom L B 633. 
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Snb.8. (2) of Section 53 provides : 

Every transfer of immovable property made 
without consideration with intent to defraud a 
subsequent transferee shall be voidable at the option 
of such transferee, 

From the very wording of these suh.sec¬ 
tions it follows that only a defeated or 
delayed creditor or a subsequent transferee 
has the option to impeach the transfer. An 
auction.purchaser, who is not the decree- 
holder himself, is not a creditor of thejudg- 
Iment-debtor, and it cannot he said that the 
transfer was intended to delay or defeat 
him, since he stepped in after the transfer 
by operation of law. Nor is he a subsequent 
transferee within the meaning of sub.s. (2). 
In 39 Bom 507® Shah J. observed (p. 512): 

But the defendant is an auction-purchaser at a 
court sale, and not a transferee by any act of the 
original owner. Having regard to the preamble as 
well as S. 6 of the Act, it seems to be clear that a 
person, who steps in by operation of law and not 
by any act of the owner is not a subsequent trans¬ 
feree within the meaning of Sec. 63, He is clearly 
not a person having an interest in the property 
within the meaning of the Section, which appar¬ 
ently refers to interest, which exists in fact at 
the time of the transfer objected to. 

This was the interpretation of the Section 
as it stood before 1929, but the view ex¬ 
pressed above is in no way affected by the 
amendment of the Section by the Amend¬ 
ing Act of 1929. Bub in this case the defen. 
dant was a creditor of Fidaali and was 
bolding a decree against him when he as¬ 
signed his mortgagee rights to the plaintiff. 
If that assignment was intended to defeat 
or delay the defendant, he can challenge its 
validity, although he subsequently became 
an auction-purchaser of the same property. 
He cannot challenge it as a subsequent 
transferee” under sub-s. (2) of Sec. 53, but 
can do so as a “creditor” under sub-sec. (l), 
which says, in effect, that whenever a cre¬ 
ditor (or decree.holder) is delayed or defea- 
ted by the transfer of the property of his 
debtor (or judgment-debtorh the transfer 
is voidable at the option of such creditor 
lor decree.holder). If the defendant can 
prove that he was a creditor of Fidaali and 
that the assignment taken by the plaintiff 
from Fidaali was intended to delay or de¬ 
feat him, then the assignment is voidable 
at his option, though he may subsequently 
become an auction-purchaser. A decree- 
holder does not lose his right to the benefit 
of S. 53, T. P, Act, by himself becoming an 

auction-purchaser, and if the property pur¬ 
chased by him at the auction had been 
transferred by the judgment-dehtor with 
intent to delay or defeat him, the transfer 
is voidable at his option. It is true that if 


such a creditor institutes a suit to avoidi 
such a transfer, be must do so “on behalf 
of or for the benefit of all the creditors." 
The reason of the rule is that the debtor 
should not be harassed by a multiplicity of | 
suits by each and every creditor. But thisi 
does not mean that the creditor, even when 
he is defendant, must defend the suit on! 
behalf of the whole body of creditors. He 
may plead Sec. 53, T. P. Act, as a personal 
defence to the suit against him, and it is 
not necessary that he must file a represen- 
tative suit to avoid the transfer. It was so 
held by a Full Bench of the Madras High 
Court in 43 Mad 760* before the Section 
was amended by the Amending Act of 1929. 
I do not think that the addition of para. 4 
to 8. 53, sub-seo. (l), makes any difference, 
as it has no application to a creditor who 
has to defend a suit filed against him by a 
plaintiff claiming under a transfer voidable 
under Sec. 53. It is therefore open to the 
defendant to resist the plaintiff’s claim on 
the ground that the assignment taken by 
him is voidable at his option. 

If the plaintiff was a transferee in good 
faith and for consideration, the transfer is 
not voidable even though it has resulted in 
the delaying or defeating the other creditors 
of the transferor. At the date of the trans- 
fer the darkhasts of both the plaintiff and 
the defendant were pending against Fida¬ 
ali. Nnraili had become an insolvent. It 
was however open to Fidaali to convey his 
property to either of his creditors in pre- 
ference to the other, although it was effect¬ 
ed to avoid the execution of his decree by 
the latter. As observed by Sir Lawrence 
Jenkins in 44 Cal 662® page (671): 

a debtor, for all that is contained In Seo. 68, 
T. P. Act, may pay bis debts in any order he 
pleases, and prefer any creditor he chooses. 

But in doing so he must not reserve any 
benefit for himself. The transfer of property 
to one creditor for a price far in excess of 
the debt due to him and the retention of 
the excess amount for his own benefit indi. 
cate an intent to defeat or delay the other 
creditors, especially when he has no other 
property left. The circumstances under 
which the plaintiff obtained the assignment 
from Fidaali are significant. The plaintiff 
filed his darkhast on 27th April 1929, and 
the defendant filed his darkhast on 13th 

4. Kamaswami Ohettiar v. Mallappa Beddiar, 

(1920) 7 A I B Mad 748=59 I 0 947=43 Mad 
760=39 M L J 350 (P B). 

5. Mina Enmarl Bibi v. Bijoy Singh Dndharia, 

(1916) 3 A I R P C 238=40 I C 242 = 44 I A 
72=44 Cal 662 (P 0). 
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June 1929. On 12tih Anguat 1929 the 
defendant made an applioation for the rate¬ 
able distribution of the amount to be rea¬ 
lized in the plaintiff's darkhaat. That 
application was granted, and on lObh Sep. 
tember 1929 the defendant’s darkhaat was 
kept pending the realization of assets by 
the sale of Fidaali’s mortgagee rights in 
the plaintiff’s darkhast. The plaintiff must 
have come to know this; and he quietly 
got Fidaali's mortgagee rights assigned to 
him privately for Rs. 1999, out of which 
Bs. 1230 went towards the satisfaction of 
his decree and Rs. 769 were paid in cash 
to Fidaali. Had these tactics not been re. 
sorted to, Rs. 1999 would have been rate- 
ably divided between the plaintiff and the 
defendant. By this fraudulent transfer, 
Fidaali got Rs. 769 for his own beneBt, and 
the plaintiff got his deoiee fully satisfied. 
The plaintiff cannot thepfore be regarded 
as a transferee in good f£th. Had the only 
purpose of the plaintiff been to recover his 
debt and the property purchased by him 
was not worth substantially more than the 
amount of the debt, then the transaction 
could nob be treated as fraudulent though 
he knew that the defendant’s claim would 
thereby be defeated. But here the plaintiff 
knowingly paid Rs. 769 to the judgment- 
debtor in cash, which otherwise would have 
been available for the defendant’s claim. 
This was nob a case of a mere preference of 
one creditor to another, but a mischievous 
device to benefit one creditor and the debtor 
at the expense of the other creditors. The 
assignment is therefore voidable at the op. 
tion of the defendant, and he is not bound 
by it. The plaintiff's claim based on such 
Ian assignment must fail. 

Lastly, it is urged that the assignment 
should be upheld at least to the extent of 
Rs. 1230, the amount which was actually 
due to the plaintiff. Under para. 1 of S. 53, 
sub.seo. (l), the transfer is voidable in toto 
if its intent is to defeat or delay the trans¬ 
feror's creditors; but para. 2, which is the 
same as para. 3 of the Section as it stood 
before the amendment in 1929, provides : 

Nothing in this 806*6601100 shall impair the 
rights of a transferee in good faith and for oon- 
slderation. 

As the plaintiff is held not to have taken 
the assignment in good faith, he cannot get 
the benefit of this paragraph. He relies 
upon the ruling in 36 Cal 1051,® but it does 
not mean to lay down that a transferee 

6. Bajanl Kumar Dass v. Gaor Kishore Shaba, 

(1908) 36Cal 1051=7 0 LJ 686=13 OWN 761. 
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under a fraudulent document intended to 
defeat or delay creditors should have any 
lien for the amount actually due to him 
before the transfer. Scott G. J., after con. 
sidering the effect of that case in 43 Bom 
707.^ held (p. 713): 

The infcrenoes deducible from the established 
facts show that both (be transferor and the trans* 
fereo had the intention of defeating or delaying 
the creditors of the transferor, and under those 
circumstances it appears to us that the document 
must at the option of the person defeated or 
delayed be treated as void in toCo, and not merely 
as void in so far as there is no consideration. 

Paragraphs 1 and 2 of S. 53, sub.s. (l)„ 
are not capable of any other interpretation.! 
When the transferee is a party to the 
fraud, there can be no equity in his favour, 
lb beiug held that the plaintiff is not a' 
transferee in good faith, the transfer is 
wholly void since the defendant, the defea-j 
ted creditor, has challenged its validity,' 
and the plaintiff is not entitled to any relief 
in this suit. In view of this findiog, it is 
nob necessary to consider whether the de- 
fendant has acquired a valid title to the 
property by his auction purchase, or whe¬ 
ther the auction purchase is vitiated by 
the want of a valid and subsisting attach, 
ment of the property when the auction was 
held. It is argued that this is not strictly a 
salt in ejectment, but a suit under O. 21 
R. 103, Civil P. C., and if the defendant's 
auction purchase be not legal and valid, he 
had no right to dispossess the plaintiff. The 
reply to this is that the plaintiff, as the 
assignee of Fidaali’s mortgagee rights, had 
no locus standi to obstruct the auction 
pnrehaser, since the assignment is held to 
be void. The order of the executing Court 
removing his obstruction was therefore pro. 
per aud cannot be set aside in this suit. The 
appeal is therefore dismissed with costs. 

d.s./r.k. Appeal dismissed. 

7 . Bhikhabhai Muljibhai v. Panaohand, (1919) 6 
air Bom 99=62 I 0 682=43 Bom 707=21 
Bom L B 770. 
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Daitatraya Vishnu Dabholkar — 

Defendant — Appellant, 

V. 

Sadashiv Shivram Nisal — 

Plaintiff — Respondent. 

Second Appeals Nos. 187 and 293 of 1935, 
Decided on 23rd February 1939, against 
decision of First Class Sub-Judge. Ahmed, 
nagar, in Appeal No. 194 of 1932. 
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(a) Inam—Grant—Conflruclion—Grants held 
not laranjam and conferred heritable and alie¬ 
nable estate. 

A grant was made of a Swaraj Ammai anaMog- 
lai Ammai in certain villages for political and 
military services. This eanad contained an impor¬ 
tant recital that the Ammals were granted inclu¬ 
ding rights of trees, water, stones, earth and 
minerals, which rights were to be enjoyed in mam 
from generation to generation. Subsequently the 
villages were attached by Government, and on the 
Intercession of DauIatraoScindia withthePeshwa, 
there was a re-grant in 1779. According to the 
sanad the villages were granted in inam and it was 

provided thatthegranteeand hisdescendantsshould 

enjoy the inam from generation to generation. In 
proceedings and faisalnamas of the Inam 
mission the old sanads were referred to and treated 
as conferring a heritable estate. In each case also 
it was provided that the inam was to continue so 
long as there shall remain in existence any m^e 
heir in the family of the original grantee” and the 
orders were passed under Bch. B, clause 2 of 
Act 11. of 1852, that is to say the procedure that 
was followed was that appropriate for heritable 
grants not saranjam : 

held that the grants were cot earanjam ana 
conferred heritable and alienable estate : A J B 
19S8 Bom 113, BeU on. [P 616 0 2J 

(b) Pension* Act (1871), S. 4—Grant of soil 
and not merely of land revenue — Certiheate 
is not necessary. 


"Where a grant is of soil and not merely of land 
revenue, certificate under the Pensions Act is not 
necessary. [P 616 0 2; P 617 0 1] 

(c) Pension* Act (1871), S. 4—No dispute a* 
to fact of grant or as to person* entitled under 
it—Suit relating to properly which has been 
subject of grant — Plaintiff** claim quite inde¬ 
pendent of grant—Suit is not relating to grant 


of revenue. 

The Pensions Act is to be construed strictly in 
favour of the right of suit. B. 4 of the Act speaks 
of suits relating to pensions and grants of money 
or land revenue. Where there is no dispute as to 
the fact of the grant or as to its validity, or as to the 
per&ODB entitled under it and a suit is relating to 
property which has been the subject of a grant, 
but the plalntifi’s claim is quite independent of 
the grant, the suit cannot be regarded as a suit 
relating to a grant of land revenue within the 
meaning of Section 4. ^ [P 516 C 2] 

(d) Bombay Revenue Jurisdiction Act (10 of 
1876), S. 4 (f)— S. 4 (f) does not apply to case 
of alienated village where Government has no 
interest in revenue. 

Clause (f) of S. 4 can have no application to the 
case of an alienated village where Government has 
ceased to have any interest in the revenue at all. 

tP 617 0 1) 

(e) Bombay Revenue Jurisdiction Act (10 of 
1876), S. 4 (d) — Suit asking relief that pur¬ 
chaser from inamdar should be shown in village 
papers as person entitled to revenue of village 
is barred under S. 4 (d) — Government cannot 
be ordered to pay revenue to purchaser direct 

Vendor however should be ordered to pay 
revenue to purchaser as soon as he receives 


from treasury. 

Where in a suit the purchaser from inamdar 
wants to be shown in the village papers as the 
person entitled to the revenue of the village the 
suit is barred onder 8. 4'(d) aa such a person is 


the superior holder as defined in the Bombay Land 
Revenue Code. It follows that the Government 
cannot be ordered not to pay the revenue to vendor 
but to pay it to the purchaser direct, as an injuno- 
tioD against Government to pay the purchaser 
direct, and not to pay the superior holder, would- 
be contrary to the spirit, if not to the express 
terms, of the Land Revenue Code. The relation 
between Government and the superior holder la 
not afiected by the sale of the superior holder’s 
rights. The proper thing to do in such a case is to 
order vendor to pay it to the purchaser as soon as 
he receives it from the treasury. [P 518 0 IJ 

(f) Bombay Revenue Jurisdiction Act (10 of 
1876), S. 4, Proviso — Proviso does not relate 
to disputes as to who is entitled to be holder. 

The proviso to 8. 4 relates to cases where theia 
is a dispute as to the nature of a bolding, thatis to 
say, as to whether it is exempt from the payment 
of land revenue or not. It does not relate to dis¬ 
putes as to who is entitled to be the holder. 

[P 617 0 2}. 

G. N, Thakor and P, V. Nijaure — 

a for Appellant, 

A. G. Deaai aA J. G. Bele, and B. Gh 
Eao (Asat. Government Pleader) — 

for Respondents, 

Broomfield J, — These are two appeal® 
by the defendants against a decree of the 
First Class Subordinate Judge of Abmedna- 
gar with appellate powers in a suit relating 
to a share in the villages of Akolner and 
Khedle Parmanand in the Ahmednagar 
District. The facts are briefly these. Vishnu 
Moreshwar Dabholkar and his brother 
Janardhan, who were the owners of a two 
annas share in the village of Akolner and 
a six annas share in the village of Khedl& 
Parmanand, mortgaged their share along 
with other property to Sadasbiv Shivram, 
who is respondent 1 in these appeals. This 
mortgage was in January 1915. In 1920 a 
suit was brought on the mortgage against 
the two mortgagors and their sons, among 
whom was Dattatraya Vishnu Dabholkar, 
who is respondent 2 in Appeal No. 293 and 
the appellant in Appeal No. 187. A decree 
was passed by consent in 1921 for an 
amount of Be. 32,000 odd. Eventually th& 
mortgaged property was put to sale and 
purchased by Sadasbiv. The latter made 
applications to the revenue authorities to 
get his name entered in the place of Vishnu 
Moreshwar in the village records, and to 
get his share of the amount paid to him by 
the village officers. These applications were 
refused. The appeals made to the anperior 
revenue authorities and to Government 
were unsuccessful, and accordingly this suit 
was filed in December 1930. 

For our purposes it will be sufficient to 
state the reliefs claimed in the suit. They 
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^ere, firstly, a deolaration that the shares 
in the two villages are of the ownership of 
the plaintiff Sadashiv by right of parchase; 
secondly, a deolaration that the name of 
defendant 2, Dattatraya Vishnu, whose 
name was entered in the records on the 
death of his father in 1926 should be 
removed and the name of the plaintiff 
entered instead as the owner of the shares 
in the villages. Alternatively, it was prayed 
that Dattatraya’s name might be retained 
nominally and the plaintiff's name entered 
as the purchaser of the shares. It was fur. 
ther prayed that the amount of plaintiff’s 
share should be paid to him directly by 
the village officers and that defendant 1, 
i. e. the Secretary of State, should be re. 
quested to give proper and necessary orders 
to the village officers in respect of the 
plaintiff's management of the villages. It 
was further asked that a sum of Bs. 2500, 
which had been collected and was held in 
the treasury should be paid to the plaintiff. 

The trial Court found that the grant of 
these villages was a saranjam grant, that 
it was a grant of the royal share of the 
revenue only, that a certificate under the 
Pensions Act was therefore necessary and 
that the suit against the Secretary of State 
was barred under the Revenue Jurisdiction 
Act. Accordingly, the suit was dismissed. 
On appeal, the learned First Class Snbor. 
dinate Judge took a different view. He 
decided that the grant was not saranjam 
but personal inam, that it was not inalien, 
able, that it was a grant of the soil and not 
merely of the revenue, and therefore no 
certificate under the Pensions Act was 
necessary, and that the suit was not barred 
by S. 4, Bombay Revenue Jurisdiction Act, 
as found by the trial Court. He therefore 
reversed the trial Court's decree, gave a 
deolaration that the plaintiff has a two 
annas share in the village of Akolner and a 
six annas share in the village of Khedle 
Parmanand, ordered that the plaintiff’s 
name should be entered in the accounts of 
the two villages, and ordered farther that 
defendant 2, i. e. Dattatraya, should refrain 
from obstructing the plaintiff in receiving 
the amount direct from the treasuries, and 
that defendant 1, the Secretary of State, 
should arrange to pay the amount of plain, 
tiff’s share to him direct, and should also 
pay the sum of Bs. 2500 lying in the trea. 
sury to the plaintiff. Against this decree, 
appeals have been brought both by Datta¬ 
traya, Appeal No. 1B7. and by the Secretary 
of State, Appeal No. 293. 
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I propose to deal first with the appeal of 
Dattatraya, defendant 2. The learned coun¬ 
sel who appears for him has contended (l) 
that the grants in question were saranjam, 
i. e. for life only and inalienable, and that 
therefore the mortgage was void, (2) that 
if the grants were not strictly saranjam 
nevertheless the estate conveyed was in¬ 
alienable, (3) that there was a grant of the 
revenue only and not of the soil, and there¬ 
fore a certificate was necessary under the 
Pensions Act, and (4) that the suit is barred 
by the Bombay Bevenue Jurisdiction Act. 
It will be convenient to mention here the 
position taken up by Government in this 
case. It supports the other appellant as to 
the suit being barred by the Avenue Juris¬ 
diction Act. It contends however that the 
grants in question are personal inam and 
not saranjam. It has not contended that a 
certificate is necessary under the Pensions 
Act, and it has not disputed the plaintiff’s 
right to get the revenue from defendant 2 
after it has been paid to the latter in due 
coarse from the Government treasuries. 

The grants with which we are concerned 
are very ancient. The earliest documents 
now on record are two sanads of the year 
1751, Exs. 138 and 139, relating to the 
villages of Akolner and Khedle Parmanand 
respectively. They refer to former grants of 
the villages to the ancestor of defendant 2, 
and confirm the grants as regards Babs 
Fouzdari, Amanat and Sekhdari and Kot- 
wali, and Farmayash, and Chakari. The 
grant was made in favour of the grantee 
and his heirs lineal or collateral from gene¬ 
ration to generation. In the year 1753 we 
have a sanad. Ex. 107, which relates to 
both the villages Akolner and Khedle Par- 
manand, and a third village Navagaon. It 
describes them as villages of Moglai Ammal 
in which the Moglai Ammal was enjoyed 
before, and probably, although the language 
is not very clear, it was merely a confirma. 
tion of the rights previously granted. Sub¬ 
sequently, by Ex. 109, there was a grant of 
the Swaraj Ammal in the villages of Akolner 
and Navagaon in addition to the Moglai 
Ammal. This sanad contained an important 
recital that the Ammals were granted in- 
eluding Kulbab Kulkanu and rights of trees, 
water, stones, earth and minerals, which 
rights were to be enjoyed in inam from 
generation to generation. Subsequently, it 
appears that the villages were attached by 
Government, and, on the intercession of 
Daulatrao Scindia with the Fesbwa, there 
was a re.grant in 1779, Exs. 113 and 140. 
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According to the sanad. Ex. 140, the three 
villages of Akolner. Khedle Parmanand and 
Navagaon -were granted in inam and it was 
provided that the grantee and his descen¬ 
dants should enjoy the inam from generation 
to generation. 

Exhibits 101 and 89 and 92 and 88 are 
the proceedings and faisalnamas of the 
Inam Commission relating to Akolner and 
Khedle Parmanand respectively. In each 
case the old sanads were referred to and 
treated as conferring a heritable estate. In 
each case also it was provided that the inam 
was to continue "so long as there shall re- 
main in existence any male heir in the 
family of the original grantee Eamaji Anant’ 
and the orders were passed under Sch. B, 
cl 2 of Act 11 of 1852. that is to say the 
procedure followed was that appropriate for 
heritable grants not saranjam. There was 
a rather curious difference in the wording 
of the two faisalnamas. In the case of 
Akolner the grant was of ‘the whole of the 
village Akolner exclusive of Mokasa, Sar- 
desbmukhi Kherij Watani and ancient Haks 
and Inams." In the case of Khedle Parma¬ 
nand what was granted was the Jahagir 
Ammal of the village equivalent to half the 
amount of the total revenue after deducting 
amounts due to Hukdars and the village 
expenses.” But the history of the two vil¬ 
lages does not suggest that any difference 
was intended in the n^ature of the grant, 
and in the Alienation Register, Ex. 87, the 
villages are shown similarly as Class II 
Personal Inam (not saranjam, which would 
be Class I), and the grant was described as 
one of the entire villages in each case. 

It is quite clear, we think, that the plain, 
tiff has failed to establish that the villages 
were granted as saranjam. No doubt the 
grants were made in the first instance for 
political or military services. But such 
grants are not necessarily of the nature of 
saranjam, and there is nothing in the old 
sanads to indicate that a mere life.estate 
was intended. The indications are rather 
the other way. The grants were nob treated 
as saranjam by the Inam Commission, nor 
have they ever been so treated since. The 
rules made by Government as to saranjams 
{see Dandekar’s Law of Land Tenure, Yol. 1, 
p, 174) provide that no saranjam shall be 
capable of sub-division, and also that the 
grant is liable to be resumed whenever the 
saranjam or its revenue passes into the 
hands of a person other than the saran- 
jamdar. In para. 8 of the judgment of the 
Court of first appeal there is a reference to 


ft. LB. 

a case, which I shall have occasion to men. 
tion in detail in a moment, when an oppor. 
tunity clearly arose for resumption under 
the saranjam rules, had they really applied 
to the case. Government however did not 
resume but recognized the alienation. 
Government, to whose interest it is to 
assert that the grants are saranjam, has 
never done so, and does not do so in this 
case. It appears that a list is maiutained of 
all saranjam estates and these villages are 
nob in that list. 

Mr. Thakor's argument that, even if not 
saranjam, the grants were inalienable is, we 
think, clearly untenable. Faisalnamas of 
the loam Commission in the same form as 
those in the present case were held to con. 
fer a heritable and alienable estate in 39 
Bom L B 1304.^ Besides, this oontention 
must be regarded as res judicata, for the 
plea that the estate is inalienable and the 
mortgage therefore invalid ought to have 
been taken in the mortgage suit. The point 
under the Pensions Act is not quite so clear. 
If the case merely depended on the con- 
struotion of the old sanads and the faisal¬ 
namas, it might have been rather difficult 
perhaps to say that there has been a grant 
of the soil, at any rate in the case of Khedle 
Parmanand. But in this connexion we have 
to consider, firstly, that Government, which 
would apparently be iuterested in main, 
tainiog that it was a grant of the revenue 
only, has not in fact taken that position, 
and, secondly, that defendant 2, on whose 
behalf the argument is now put forward, 
has himself claimed in the witness-box to 
be the owner of the soil of these villages. 
Moreover, the Pensions Act is to be con. I 
atrued strictly in favour of the right of suit.j 
S. 4 of the Act, which is relied upon, speaks 
of suits relating to peneions and grants of 
money or land reveune. This is not strictly- 
speaking a suit relating to a grant of land; 
revenue. There is no dispute as to the factj 
of the grant, or as to its validity, or as to 
the persons entitled under it. It is a suit 
relating to property which has been the 
subject of a grant, hut the plaintiff’s claim 
is quite independent of the grant. If this 
could have been regarded as a suit relating 
to a grant of land revenue within the mean.| 
ing of S. 4, the suit on the mortgage wooldj 
also seem to have been such a suit, and 
the defence that a certificate was necessary 
could have been and ought to have been 
taken there. We think therefore that tbe i 

1. Oajanan v. Jankibal, (1938) 25 A 1 R Bom 118 
=174 I 0 256=39 Bom L R 1804. 
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lobjootioD based on the Pensions Aot has 
(properly been disallowed. 

Both Mr. Thakor for defendant 2, and 
the Assistant Government Pleader for the 
' Secretary of State, rely upon See. 4 (d), 
Eevenne Jnrisdiotion Aot, which bars inter 
alia claims against the Crown to be entered 
in the village papers as superior holder, 
inferior holder, occupant or tenant. The 
argument is that the plaintiff is asking in 
effect to be entered in the village papers as 
a superior holder, for a person who claims 
to have his name either entered in place 
of or associated with that of the superior 
holder as being entitled to all the revenue 
payable to the superior holder is really 
claiming to be the superior holder himself. 
''Superior holder” means, according to the 
definition in the Land Revenue Code, a 
person entitled to the revenue. Cl. (f) of 
Sec. 4 has also been relied on, on behalf of 
defendant 2. That clause bars claims against 
the Crown to receive payments payable out 
of the land revenue, and it is said that in 
the present suit the plaintiff is making such 
a claim. But land revenue is defined in the 
Revenue Jurisdiction Act as meaning all 
sums and payments in money or in kind 
received or claimable by or on behalf of the 
Crown. It seems clear therefore that cl. (f) 
of S. 4 can have no application to the case 
of an alienated village where Government 
has ceased to have any interest in the 
revenue at all. 

But, though cl. (f) does not apply, there 
Is, we think, no satisfactory answer to the 
objection based on cl. (d). Mr. Desai, who 
appears for the plaintiff, has had to concede 
that the first relief claimed, viz. that the 
plaintiff's name should be entered as owner, 
is obnoxious to the clause. He has argued 
that the alternative relief is not obnoxious 
to it because the plaintiff does not ask to 
be described as a superior holder but only 
as a purchaser. I have set out in detail the 
reliefs sought in the plaint, and it is quite 
clear that the plaintiff wants to be shown 
in the village papers as the person entitled 
to the revenue of the village and such a 
person is the superior holder as defined in 
the Bombay Land Revenue Code. Although 
the Revenue Jurisdiction Aot, like the Fen. 
sions Aot is to be construed strictly, that 
does not mean that it should be construed 
BO technically as to make its provisions a 
dead letter. 

The judgment of the Court of first appeal 
seems to be based mainly on the orders 
passed by Government in another case of 


an alienation of a share in the village of 
Akolner (see Ex. 119). It appears that the 
eight annas share of one of the inamdars 
of Akolner bad been purchased by one 
Gadre whose name had been entered in the 
village accounts in 1880. In 1899 his grand¬ 
son and heir applied that his name should 
be substituted. The possession of the share 
in the village had been all along with the 
purchaser, and no objection to the entry of 
the name of the heir was made by the 
original owners. The only persons objecting 
were some people who claimed to have 
purchased the rights of the original owners. 
It appears that in 1883 Government passed 
a resolution that in the case of inam villages 
such as those with which we are concerned 
which are held under special conditions and 
not summarily settled, it is necessary to bo 
strict and, as a general rule, to refuse to 
enter sub-divisions. This change of practice 
is referred to in the written statement pub 
in on behalf of the Secretary of State in 
this suit. But, apart from that, the orders 
passed by Government in Gadre’s case can 
have no bearing whatever on the question 
of the jurisdiction of the Courts to control 
the revenue authorities in such matters. 
Government may pass any orders that are 
considered proper in the particular case. 
One may think that in the circumstances 
of the present case it would really be more 
equitable and convenient that the moneys 
to which the plaintiff is clearly entitled 
should be paid to him direct, and that if 
any changes are necessary in the village 
papers they should be made. But the 
matter is entirely within the discretion of 
Government, and Sec. 4, cl. (d), Revenue 
Jurisdiction Act, debars the Civil Courts 
from ordering that the entries should be 
changed. 

The learned Judge in the Court of first 
appeal also appears to have relied on the 
proviso to S. 4 and on S. 5 of the Act. Bub 
in our opinion these have no application 
whatever to the present case. The proviso 
to S. 4, as its terms show, relates to oases 
where there is a dispute as to the nature of 
a holding, that is to say, as to whether it 
is exempt from the payment of land revenue 
or not. It does not relate to disputes as tn| 
who is entitled to be the holder. The judg.l 
ment and decree relied on by plaintiff to 
bring him within the proviso, that is to 
say, the judgment and decree in the mort. 
gage suit, bad nothing to do with the nature 
of the bolding and the judgment did nob 
declare the property in dispute to be exempt 
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from payment of land revenne. As regards 
S. 5, clause (b) of which was apparently relied 
upon, it is sufficient to say that this is not 
a suit between private parties because some 
at any rate of the main reliefs are sought 
against the Crown. 

We must hold therefore that this suit as 
against Government is barred. It follows 
from that that no order can be made that 
plaintiff 8 name should be entered in the 
village papers, and defendant 2 must re. 
main as the superior holder. From that 
again it seems to follow that Government 
cannot be ordered not to pay the revenue 
to defendant 2 but to pay it to the plaintiff 
direct. The deffnition of superior holder in 
the Land Revenue Code, to which I have 
already referred, shows that he is entitl. 
ed to the revenue. Sec. 85 of the Code 
provides that he is to receive his dues 
through the village officers. Under Sec. 86 
the superior holder only is entitled to 
assistance from Government. So that an 
injunction against Government to pay the 
plaintiff direct, and not to pay the superior 
Iholder, would be contrary to the spirit, if 
not to the express terms, of the Land 
Revenue Code. The relation between Gov¬ 
ernment and the superior holder is nob 
affected by the sale of the superior holder's 
rights. 

In a somewhat similar case, already cited 
in a different connexion, 39 Bom L R 1301,^ 
an injunction was granted restraining an 
inamdar from receiving the revenue of his 
inam which he had alienated. Government 
was not a party to that case, and it is not 
clear that there was any objection on the 
part of Government to payment being 
made to the alienee direct. In any case that 
does not seem to be a very appropriate 
method of dealing with the present case. 
The plaintiff is quite obviously entitled to 
the share of the income of these villages 
which he has purchased, and, as long as 
Government is not prepared to pay it to 
him directly, we think the proper thing to 
do is to order defendant 2 to pay it to the 
plaintiff as soon as be receives it from the 
treasury. Such an order, we think, is re. 
quired by the justice of the case. Mr. Thakor 
has argued that the plaintiff ought to have 
hied cross-objections, and, not having done 
so, is not entitled to any amendment of the 
decree. But as the decree stood there was 
nothing to object to, and, we think, the 
order we propose to make is covered by 
Rule 33 of Order 41. 

The result is therefore that Appeal 


No. 293 of 1935 will be allowed, and the suit 
so far as it is against the Secretary of State 
will be dismissed with costs throughout. As 
regards Appeal No. 187 of 1935, we substi¬ 
tute a new decree for that of the Court of 
first appeal. We give the plaintiff a declara¬ 
tion as already allowed by the Court of first 
appeal, and we also grant a mandatory 
injunction to defendant 2 that be do recover 
the amounts payable to plaintiff in respect 
of his shares in the two villages and do 
immediately pay to him the amounts so 
recovered. We understand that in conse¬ 
quence of the decree of the Court of first 
appeal certain payments have already been 
made to the plaintiff. There is no reason 
why these moneys should be returned and 
all payments hitherto paid will stand con¬ 
firmed. But interest on those payments is 
not allowed. Defendant 2 must pay all 
plaintiff s costs in the lower Courts, except 
those occasioned by making defendant 1 a 
party, and will also pay the costs of this 
appeal to this Court. Civil Application No. 
473 of 1938, which was for additional evi¬ 
dence, is dismissed with costs. 


d.s./r.e. 


Order accordingly. 
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Barjor Hosangji Vakil — Applicant. 

In 

Anwar F, J. Laljee — Plaintiff. 

V. 

Ebrahim F. J. Laljee — Defendant. 

Suit No. 980 of 1929, Decided on 11th 
April 1939. 

Legal Practitioner—Lien — Attorney—Court 
has diccretion to allow to cet off costs payable 
by person to another against sum due by another 
person to him either with or without prejudice 
to attorney*s lien on these sums — Attorney*! 
lien cannot be protected after set off had already 
been allowed. 


The right of an attorney in respect of his lien is 
really in essence a claim to the equitable inter- 
ference of the Court for his protection. The 
attorney’s lien is really an equity, claimed on his 
behalf. Such a lien is subject to all the equities 
between the attorney’s client and any other party 
or parties interested in the property over which 
the lien is claimed. A person’s right to set off 
costs payable to him by other party against the 
sum found due from him to the other party on the 
taking of accounts in the same suit, is not affeoted 
by the solicitor 8 lien. The Court has a discretion 
to allow a set-off of judgments for damages, thatia 
debL or costs against each other, either with or 
without prejudice to a solicitor’s lien on either of 

thoM judgments. The Courts have complete dis- 
cretion to allow a set-off, whether in the same 
action or in different actions, and it extends to the 
setting off of costs against costs and also In a 
proper case to the setting off of debts or damages 


1 
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Against costs and vice versa. The discretion has to be 
•exorcised iudloially. having regard to the faots and 
circumstances of each case, and not upon any pre* 
conceived view that to allow the attorney’s lien to 
prevail must in every case be contrary to natural 
justice. The circumstances considered by the Court 
are matters relating to the attorney whose lien is 
sought to be affected Irtespeolive of hU client, 
because as between the parties themselves there 
nan hardly be ground for resisting a set*off. The 
attornev’s lion cannot be protected after the set-off 
had already been allowed. [P 520 0 1; P 622 0 IJ 

V. I’. Taraporewala — for Applicant, 

M. L. Manekshaw — for Opponent 

(Plaintiff). 

Order. — This is a Chamber Summons 
taken out by the applicant, who is practising 
as a solicitor of this Court in the name of 
B. H. Vakil & Co., for a declaration that 
■he has an attorney’s lien for his costs on 
the sum of Ks. 774-11.0 paid by Anwar 
Fazalbhoy Laljee, the plaintiff in suit 
No, 980 of 1929, to the Sheriff of Bombay, 
under the warrant of attachment dated 
23rd February 1939, and for payment of the 
said sum to him. The two persons to whom 
the summons is addressed are Anwar and 
his brother Adam, defendant 2, in that suit. 
The faots leading up to the Chamber Sum¬ 
mons are not in dispute. There was a con¬ 
solidated consent decretal order of reference 
in all the above suits to the Commissioner 
ior taking accounts on the footing of the 
award made by the arbitrator and ultimate y 
« consent decree was passed on 2nd July 
1935, under which a sum of Rs. 59,860 was 
found due and owing by Adam to Anwar. The 
decree contained no specific direction to 
Adam to pay that sum to Anwar. On Ist 
February 1938, Anwar took out a notice 
against Adam under O. 21, R. 22 of the 
Code, requiring him to show cause why the 
decree should not be executed against him. 
Adam opposed the notice, and one of 
the grounds was that the decree was not 
-executable, as it contained no direction to 
pay. The notice was heard by Engineer J., 
who dismissed it on that ground on 25th 
July 1938, and ordered Anwar to pay 
Adam’s taxed costs of and incidental to the 
notice. Those coats have been taxed at 
Rs. 495-11-0. Thereafter, on 6th October 
1938, Anwar took out a notice of motion 
for amendment of the consent decree by 
inserting in it a direction that Adam should 
pay the said sum with interest to him. 
The notice of motion was also heard by 
Engineer J., and on let November 1938, 
the amendment was allowed, but Anwar 
was ordered to pay Adam's costs amount¬ 
ing to Rs. 175. 
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On 2Qd February 1939 the applicant as 
Adam’s attorney wrote to Anwar’s attorneys 
demanding the two sums of costs together 
aggregating Rs. 670-11-0; but Anwar failed 
to pay the same or any portion thereof. 
Thereupon, Adam made an application for 
execution of the two orders for recovery of 
costs awarded to him, by attachment of 
Anwar’s share in an immovable property 
at Warden Road. A warrant of attachment 
was issued, which provided for the pay¬ 
ment by Anwar of a further sum of Rs. 104 
for the costs relating to the attachment. 
The total amount payable by Anwar for 
coats came to Rs. 774-11-0, and that is the 
sum over which the applicant claims his 
lieu. Anwar paid the sum under protest to 
the Sheriff of Bombay, and on 16th March 
1939 he took out a Chamber Summons 
against Adam for an order that this sum of 
Rs. 774-11-0 might be set off against the 
decretal amount of Rs. 59,860 payable to 
him. In his affidavit on the Chamber Sum¬ 
mons Adam stated that the applicant 
claimed an attorney’s lien on the said sum, 
and on 17th March the applicant himself 
wrote to Anwar’s solicitors that he claimed 
a lien on the sum of Rs. 774-11-0, and that 
Anwar was not entitled to the set off 
claimed by him. The summons came on for 
hearing before Somjee J. on 20th March 
1939, when the attachment was ordered to 
be raised; and the Court ordered that the 
sum of Rs. 774-11-0 and the further costs 
of raising the attachment should be set off 
against the decretal amount of Rs. 59,860. 
The Court also ordered that the Sheriff of 
Bombay should, after deducting his poun¬ 
dage, repay to Anwar the balance out of tha 
amount deposited with him under protest, 
and that Adam should pay Anwar’s costs 
of the summons. 

The applicant claims a lien on the ground 
that Adam has not paid him anything to¬ 
wards the costs of the notice under O. 21, 
R. 22, and of the notice of motion, beyond 
a sum of Rs. 100 paid as advance, that 
Adam has also told the applicant that ha 
will not be in a position to make payment 
at least in the near future, that Adam is in 
very involved circumstances, and there 
seems to be no likelihood of the applicant 
recovering his costs from him. It is con¬ 
tended on behalf of the applicant that tha 
set-off could only bo allowed subject to his 
lien. On the other hand, it was contended 
on behalf of Anwar that it would be unfair 
that his claim to a set-off should be inter- 
C6pt6d by the attorDoy’s lien for coats* It 
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baa always been held thab the righb of an 
attorney in respect of his lien is really in 
^essence a claim to the equitable interfer. 
ence of the Court for his protection. The 
jattorney’s lien is really an equity, claimed 
:on his behalf. Such a lien is subject to all 
the equities between the attorney’s client 
and any other party or parties interested 
in the property over which the lien is 
claimed ; see (1838) 7 L J Ch 183,* where 
it was held on the same ground that the 
plaintiff's right to set off costs payable to 
him by the defendant against the sum 
found due from him to the defendant on 
the taking of accounts in the same suit, 
was not affected by the defendant’s soli¬ 
citor’s lien. It is said thab an attorney has 
no higher rights than bis client. If there¬ 
fore the applicant’s client, Adam, could not 
have asked for payment of the costs ordered 
to be paid to him, when be in turn was 
ordered to pay Es. 59,860 to Anwar, could 
the applicant, as Adam’s attorney, ask for 
payment of the costs, and thereby defeat 
Anwar’s right of set-off, which right he 
claims under the equitable jurisdiction of 
the Court? 

Two questions arise on this Summons i 
first, whether it is as of right or only dis¬ 
cretionary with the Court to allow the 
attorney’s lien to intercept the party’s righb 
of set-off: and, secondly, if it is only dis¬ 
cretionary, whether under the facts and 
circumstances of this case the Court’s dis. 
oretion should be exercised to the prejudice 
or in favour of the applicant’s lien. In 
England the Court has now a discretion to 
allow a set-off of judgments for damages, 
that is debt, or costs against each other, 
either with or without prejudice to a soli¬ 
citor’s lien on either of those judgments. 
In the case of judgments in the same pro. 
oeedings, this discretion rests on O. 65, 
B. 14 of the Buies of the Supreme Court, 
which provides that a set-off for damages 
or costs between parties may be allowed 
notwithstanding the solicitor's lien for costs 
in the particular cause or matter in which 
the set.off is sought. In the case of judg- 
ments in distinct and independent litiga- 
tions the discretion rests on the Court’s 
general jurisdiction to do what is just and 
equitable in disputes before it. 

In India the position appears to be sub¬ 
stantially the same. It was held by the 
Appeal Court in 51 Bom 855^ that the 

1. Bawtree v. Watson, (1838) 7 L J Ch 183. 

2» Tyabjl & Co. v* Jetha & Co.,(1927)14 AIR Bom 
642=10610888=61 Bom86&=29BomLR1196. 


rights and duties of attorneys were in no 
way part of the indigenous law or practice 
in India, that the profession of attorneys 
originated from England, and the English 
common law governed their rights and 
duties. The attorney’s lien in the High 
Courts of India is governed exclusively by 
the law as it existed in England before the 
passing of the Solicitors Act of 1860, by 
which that lien was very much extended ; 
see also 10 Bom 248.^ The Solicitors Act 
of 1860 has now been replaced by the Soli¬ 
citors Act of 1932. It is therefore necessary 
to give a short history of the early practice 
prevailing in England before 1860. Before 
1832, and also long thereafter, the Courts 
of Chancery, King’s Bench, and Exchequer, 
generally permitted in their discretion a 
set-off for costs incurred in the same cause 
without regard to the attorney’s lien; but, 
generally also, these Courts did not allow 
a set-off of judgments for costs or damages 
awarded in distinct causes except subject 
to the attorney’s lien. The Court of Com. 
mon Pleas however laid down a different 
and directly opposite rule, and an attorney’s 
lien on a judgment was regarded generally 
by that Court as subject to the equities 
between the parties, and a set-off was 
allowed even in distinct causes without 
regard to the attorney’s lien. The different 
Courts thus exercised their discretion in 
different ways. In 1832 it was provided by 
the Hilary Term Eegulations, 2 Will IV, 
B. 93, that no set.off of damages or costs 
between parties should be allowed to the 
prejudice of the attorney’s lien for costs in 
the particular suit against which the set¬ 
off is sought; provided nevertheless that in. 
terlocutory costs in the same suit awarded 
to the adverse party might be deducted. 
This rule was replaced in 1853 by Hilary 
Term Eegulations, 1853, E. 63, which also 
did not forbid a set-off where the judgments 
for costs or damages were awarded in the 
same cause. With the Judicature Acts these 
rules were abolished, and O. 65, E. 14 of 
the Buies of the Supreme Court now pro- 
vides for a set-off notwithstanding the lien, 
as I have stated before. By O. 65, B. 27 
(2l) a discretion to adjust costs by way of 
set-off on taxation also is conferred on a 
Taxing Master, 

According to the decision in (1904) 2 
K B 435,* O. 65, E. 14 only applies to 

3. Levkabai v. JeSerson, Bhaishankar and Liu* 

sha, (1886) 10 Bom 248. 

4. David V. Bees, (1904) 2 KB 435=73 L J K B 

729=91 L T 244=52 W R679=20 TLR677, 
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proceedings in fcbe same action. In oases, 
however, to which O. 65, B. 14. did nob 
apply the old practice prevailed, and as 
there was a diversity in that practice, the 
High Court in England was free to adopt 
in its discretion whichever practice it 
thought best. It is now the general rule 
that a set'Off should not be refused on ac¬ 
count of a solicitor s lien, if as between the 
parties themselves, it would work justice 
and there was no fraud or collusion against 
the solicitor. The Court had a discretion to 
allow the set-off, and a discretion also as to 
the terms upon which it should be allowed. 
The present rule of complete discretion has 
not been adopted from the practice of any 
particular former Court, but is the estab¬ 
lishment of a fair and salutary rule of prac¬ 
tice in the matter, where there was a 
diversity in practice before: see Cordery on 
Solicitors, Edn. 4, pages 476 to 478. See also 
(1915) 2 K B147,^ where the correctness of 
thedeci3ionin(l904)2 K B 435^ was ques¬ 
tioned, and the Court’s discretion was asser. 
ted in very broad terms by the Court of 
Appeal. 

It was argued on behalf of the applicant 
that under the English law regarding the 
attorney’s lien before 1860, the Court had, 
under B. 93 of 1832, no discretion in the 
matter, that the attorney’s lion was as of 
right, and that no set-off for damages or 
costs between parties should be allowed to 
the prejudice of the attorney’s lien for costs 
"in the particular suit” against which thei 
set-off was sought. As pointed out by 
Buckley L. J.in (1915) 2 KB 147® at p. 150, 
the words namely ” the particular suit ” 
showed that there was in contemplation 
some other suit or action. It was further 
argued that even though that rule did not 
apply specifically in India, the principle 
was applicable, and that, therefore, the 
applicant’s lien could not be prejudiced by 
reason of the set-off of the costs payable in 
execution proceedings as against the decre- 
tal amount in the suit, on the ground that 
the proceedings in the suit and proceedings 
in execution were distinct and separate. It 
has however been held that even in distinct 
and independent actions the common law 
Courts in England had a discretion to 
allow a set-off either subject to, or notwith. 
standing, the lien, under the practice pro- 
vailing before 1853: see (1885) 14 Q B D 922,® 

6. Reid V. Cupper, (1916) 9 K B 147 = 112 L T 
678=6g&J144=81TLR108=84LJEB678. 

6. Edwards v. Hope, (1886) 14 Q B D 922 = 64 
Xi 1 Q B 879=68 L T C9=S8 W B 673. 


which wag an application to set-off cross- 
judgments, followed in (1889) 41 Ch D 
518.^ See also (1915) 2KB 147,® re¬ 
ferred to before, and (1916) 2 Ch 168.® The 
result of all these cases is that the right of 
set-off of damages or costs in different 
actions may be allowed to be intercepted by 
the attorney’s lien; but that it is not so 
intercepted as regards costs in the samo 
action. The decision in (1885) 14 Q B D 
922® however shows that the repeal of the 
rules of 1832 and 1853 in England restored 
the old jurisdiction of the Courts which ap- 
preached the question as one of discretion. 
Some of the English cases were referred to 
by Blackwell J. in 34 Bom L B 1429,® and 
he held that where there were cross-claims 
between parties to the same suit, they can 
be allowed to set-off the one against the 
other, irrespective of the attorney's lien for 
costs. He also held that it was a matter of 
discretion in India whether an attorney’s 
lien should or should not be allowed to 
intercept a set-off between the parties to a 
suit. 

In an earlier judgment reported in 55 
Bom 377^® the same Judge held that where 
the petitioning creditors failed in their peti¬ 
tion to adjudicate the debtor an insolvent, 
and were ordered to pay the debtor’s costs, 
the petitioning creditors were not, on the 
subsequent adjudication of the debtor, enti. 
tied to set-off the amount of those costs 
against the amount payable by the debtor 
to them, 80 as to defeat the lien of the 
debtor’s attorneys in respect of the costs 
awarded to the debtor. In that case how¬ 
ever, there were separate and independent 
actions, and the costs that were sought to 
be set-off against the decretal amount were 
incurred in independent insolvency pro¬ 
ceedings. The learned Judge accordingly 
exercised hie discretion in favour of the 
lien. It was argued on behalf of the appli. 
cant that the execution proceedings, in 
which these costs were allowed to Adam, 
were also independent and separate pro. 
ceedings ; but, in my opinion, execution 
proceedings, though separate, are not in. 
dependent proceedings in the sense of being 
an independent action or litigation. They 
are only a continuation of the suit. I may 

7. Blakey v. Latham, (1889) 41 Ch D 618 = 60 

L T 624=37 W R 669. 

8. Puddephatt y. Leith (Ko. 2), (1916) 2 Ch 163 

=86 L J Ch 643=114 L T 1169=60 8 J 668. 

9. Yailabhdas y. Pransbankar, (1932) 19 A 1 R 

Bom 619=ri41 I 0 406=84 Bom L R 1429. 

10. In re Rbrahim Ahmed, (1930) 17 AIR Bom 616 

=128 1C 24=66 Bom 877=82 Bom LR1076. 


522 Bombay 


Jaisukhlal V. Mahomed Hussein 


A. I. R, 


however point out here that in 43 Cal 932“ 
Chaudhri J,, went further, and held that 
even where the actions were separate and 
independent, the attorney’s lien need not 
necessarily be allowed to intercept the set¬ 
off between the parties, and he held on the 
facts of the particular case that the attor¬ 
ney s lien should not be allowed to intercept 
the set-off claimed. 

The Civil Procedure Code does not con¬ 
tain exhaustive general principles of the 
law applicable to attorney's lien, and the 
Question therefore must be governed by the 
relevant principles of the English law. The 
old practice of the Courts in England with 
regard to set-off was, as pointed out by the 
Lord Justices, and specially by Pickford 
L. J. in (1915) 2KB 147® at p. 155, really 
discretionary in all Courts, and there are 
cases to show that under certain circum- 
stances the attorney’s lien was protected, 
and in others the set-off was allowed to the 
prejudice of the lien. The Courts in India 
have, in my opinion, complete discretion 
to allow a set-off, whether in the same 
action or in different actions, and it extends 
to the setting off of costs against costs and 
also in a proper case to the setting off of 
debt or damages against costs and vice 
versa. The discretion has to be exercised 
judicially, having regard to the facts and 
circumstances of each case, and not upon 
any preconceived view that to allow the 
attorney's lien to prevail must in every case 
be contrary to natural justice. Theciroum- 
stanoes considered by the Court are matters 
relating to the attorney whose lien is sought 
to be affected irrespective of his client, 
because as between the parties themselves 
jthere can hardly be a ground for resisting 
a set.off. In this connexion I may refer to 
the pertinent observation of Sir George 
Jessel in (1879) 10 Ch D 676.^* He says 

(p. 680) : 

It appears to mo that it would ho a monstrous 
extension of the rights of a solicitor against the 
parties to an action to saj that he sbonld have the 
right to make the party who may have been suo- 
cessfal in the ultimate result pay the losing party's 
costs; and unless I found an authority so deetdiog, 

I should decline to accede to any such proposition. 

If a solicitor says, ‘unless I have a lien I cannot 
get paid,’ the answer is, be should see before he 
undertakes a parbloular business for a client that 
that client is able to pay him for it: a solicitor is 
not compelled to work for an insolvent client. 

In this case lb must be remembered that 

11. Bhupendra Nath v. E. D. Sassoon & Co., (1917) 

C N me' — 38 I O 80=43 Cal 933=21 

12, Pringle v. Gloag, (1879^ 10 Oh D 676=48 L J 
Ch 880=40 L T 612=37 W R 674. 


an order for sefc-off has already been madd 
by Somjee J. and under his order fche 
Sheriff was ordered on deducting bis poun¬ 
dage to refuud to Anwar the balance out 
of the amount deposited with him. To now 
order the Sheriff to pay the amount to the 
applicant would result in making two con. 
tradiotory orders, as the order made by 
Somjee J. stands. There is also no doubt 
that, after an order for payment by the 
Sheriff, the moneys become immediately 
payable to the person to whom they are 
ordered to be paid, even though the order 
is not drawn up and signed. Moreover, the 
attorneys themselves did not take out this 
Summons till after that order was made, 
though before the order was made they 
wrote a letter to the attorneys for Anwar 
claiming the lien, and left it there. No case 
has been pointed out to the Court in which 
the attorney’s lien was protected after the 
set-off had already been allowed. Taking 
all the facts and circumstances of the case 
into consideration, I am of the opinion that 
the equities are not in favour of allowing 
the applicant’s lien. In the result, the Sam- 

mons must be dismissed with coats. Coun¬ 
sel certified. 

D.S./r.k. Summons dismissed, 
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Kania j. 

Jaisukhlal Harishankar Girnara — 
Plaintiff. 

* V. 

Mahomed Sussein Dawoodbhai Kartoil 
and another — Defendants. 

Sait No. 1733 of 1938, Daoided on 10th 
March 1939. 

^ , (a) LimiUtton Ad (1908), Art. 117 — Term 
judgment means decree — Appeal against 
decree Decree of Appellate Court is starting 
point for limitation. ® 

The words used in Art. 117 are "the date of the 

judgment of the 
‘8 juBfeification for holding 
^ab the words used in Art. 117 should meanjudg- 
ment of the trial Court alone. The term "judg¬ 
ment in Art. 117 means a decree, and if there ia 

the Appeal Court, it is that decree 
r# starting point for counting theperiod 

of limitation i AIR 1933 Mad 511, Rel. on. 

^ ^ ^ [P 623 C 2; P 624 0 1] 

(b) Interpretation of Statutes—Principle. 

rnntfr OD the strict grammatical 

construction of the words used in an Act in pro- ^ 

tereuce to interpretations given to words under ( 

different sets of laws even by the Conrts in • 

tP623 0 9] 

(c) Res judicata — Appeal against decree— 

, of Court of ftrst instance cannot be 

pleaded as res judicata (Obiter). 

A decree on appeal supersedes the decree passed 
under appeal and the decree of the Court of first 



1939 Jaistjkhlal v. Mahoi 

tastanee oanoot be pleaded as res jodioata: S9 Cal 
925 and 24 Cal 616 (P C), Rel. on. [P 624 0 11 
(d) LimiUtioo Acl (1908), Art, 117->Suit in 
British India based on decree of Native Court 
limitation prevailing in British India 
IS to be considered^Fact that suit is barred by 
law of limitation prevailing in Native State is 
irrelevant. 

The law of limitation Is a law of procedure and 
has to be strictly construed. It may bar the reme¬ 
dy but does not extinguish Ihe right. In consider. 
Ing whether a particular remedy is open to a party 
the law applicable to the place where the suit is 
brought is applicable. The law of limitation pre¬ 
vailing in the place where the obligation arose has 
not to be considered. On thatground where decrees 
are capable of being transmitted from a Native 
State in alliance with His Majesty to British India 
for execution, the law prevailing in British India 
Is considered the law governing the right of exeou- 
t open to the parties to contend that 

the law prevailing in the Native State would have 
®J*Wed them to execute the decree there, and 
therefore the same should be in force in British 
India, although according to the law of limitation 
In British India execution be time-barred. Hence 
^e fact that the decree Is enforceable In Native 
Court is not relevant in considering whether the 
suit is time-barred or not under Art. 117, Limita¬ 
tion Act. In the same way, whether the decree is 
not enforceable because it is barred by the law of 
limitation prevailing in Native State is equally 
not relevant to be considered in the suit brought in 
British India on the judgment of theNativeCourt: 
AIR 1916 P C 147, Bxpl. [P 624 C 2; P 626 0 1] 
(e) Foreign judgment — Foreign judgment 
forms cause of action—Suit can be based on it. 

Article 117, Limitation Act, deals only with the 
period of limitation. It does not create a right to 
sue. It is however recognized in India that a 
foreign judgment Itself forms a cause of action and 
a suit can therefore be based on it. [P 626 0 2] 

P, B. Vachha — for Plaintiff, 

S. T. Desai — for Defendant 1, 

Judgment. — The plaintiff has filed 
this suit to recover from the defendants 
Bs. 3699-14.6 together with interest on 
Bs. 2251-6-3 at six per cent. The plaintiff 
had money dealings with the defendants at 
Junagadh, and it is alleged that the plain, 
tiff lent Bs. 2500 to the defendants who 
carried on business in the firm name of 
M. D. Karwa & Co. at Junagadh. The 
plaintiff filed Suit No. 460 of Samvat year 
1981 in the Diwani Adalat at Junagadh, 
and obtained a decree for Bs. 2009-13.3 
on 18bh March 1928. Defendant 1 being 
dissatisfied with the decision filed Appeal 
No. 100 of S. Y. 1984.85 in the Badar 
Adalat Court of the Junagadh State; but 
the appeal was dismissed on 9th February 
1929. Defendant 1 being still dissatisfied 
with the decision filed a second appeal in 
the Huzur Adalat at Junagadh ; but the 
same was also dismissed on 16th October 
1932. The plaintiff has filed the suit on 
the foreign judgment seeking to enforce the 
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decree of the Huzur Adalat of Junagadh, 
dated ,16th October 1932. Defendant 1 has 
filed his written statement in which he 
raised several contentions. At the hearing 
Mr. Desai gave up all except that the suit 
was barred by the law of limitation. On 
behalf of defendant 1 it is urged that 
Art, 117, Limitation Act, applies to the 
suit, and that in computing the period of 
limitation the starting point is 18th March 
1928, i. 0 . the date on which the judgment 
of the trial Court was given. In support of 
this contention defendant 1 relies on the 
proviso to Rule 114 in Dicey’s Conflict of 
Laws, Edn. 5, which runs in these terms: 

Provided that a foreign judgment may be final 
and conclusive, though it is subject to an appeal 
and_ though an appeal against it is actually pend- 
ing in the foreign country whore it was given. 

He further relies on the decision in 
8 Lah 64^ where at p. 77 the passage from 
the proviso in Dicey’s Conflict of Laws is 
quoted with approval as applicable to India. 
In my opinion, this contention of defen¬ 
dant 1 is unsound. The words used in 
Art. 117, Limitation Act, are "the date of 
the judgment." It does not say "the judg. 
ment of the trial Court." As pointed out in 
numerous cases by their Lordships of the 
Privy Council, it is useful to rely on the 
strict grammatical construction of the words 
used in an Act in preference to interpreta¬ 
tions given to words under different sets of 
laws even by the Courts in England. I do 
not see any justification for holding that 
the words used in Art. 117 should mean 
judgment of the trial Court alone. The' 
proviso to R. 114, as stated in Dicey’s Con. 
fliot of Laws, in my opinion, only means 
that the plaintiff who had obtained judg. 
ment in a foreign Court was not bound to 
wait either to see that the defendant filed 
an appeal, or if an appeal was filed, till it 
was decided. Immediately a judgment is 
pronounced in his favour, he has a right to 
bring a suit on the same in a foreign Court. 
The only qualification which may be stated 
to exist is that the judgment must not be 
an interlocutory judgment as pointed out 
in Dicey’s Conflict of Laws. It should be a 
judgment which becomes res judicata be- 
tween the parties on the matters covered 
by the litigation. I am unable to interpret 
the words used in the proviso as oonfioing 
the successful plaintiff to bring a suit on 
the original decree, and if he did not file a 
suit on that, to mean that he lost his right 
altogether. In this connexion, it is material 

1. Hari Siogb v. Mohammad Said, (1927) 14 
A I B Lab 200=102 1 0 628=8 Iiah 64. 
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to bear in mind that when an appeal is 
filed and dismissed, according to th^ Civil 
Procedure Code, 1908. the form of the de. 
cree of the Appeal Court is that the appeal 
is dismissed and the judgment of the trial 
Court is confirmed. As pointed out by Sir 
Lawrence Jenkins in 39 Cal 925^ a decree 
on appeal supersedes the decree passed 
junder appeal, and the decree of the Court 
of first instance could not, in the circum. 
Istances, be pleaded as res judicata. In the 
same way, in 24 Cal 616,* Lord Macnagh. 
ten, in delivering the judgment of the Privy 
Council, stated as follows (pp. 626.627); 

If there had been no appeal in the first suit the 
decision of the Subordinate Judge would no doubt 
have given rise to the plea [of ‘res judicata’J. But 
the appeal destroyed the finality of the decision. 
The judgment of the lower Court was superseded 
by the judgment of the Court of Appeal, 

Thus, as soon as the Huzur Diwani 
Adalat of Junagadh passed the decree in 
the second appeal on 16th October 1932, 
the decree of the trial Court and the first 
appeal Court were superseded, and as be¬ 
tween the parties the only decree which 
remained res judicata was the decree passed 
by the Huzur Diwani Adalat. The decision 
of the Lahore High Court, relied upon by 
defendant 1, does not discuss this aspect of 
the case at all. On going through the judg. 
ment, it is clear that the learned Judges 
considered various alternative grounds on 
which the suit was bound to fail. It was 
held by the Court that the foreign Court 
had no jurisdiction to try the suit, that it 
had not followed the principles of natural 
justice in coming to its decision, and that, 
even if the time permitted in appeal was 
excluded, the suit filed on the foreign judg¬ 
ment was barred by the law of limitation. 
On the other hand 66 Mad 951* completely 
supports the plaintiff’s contentions in this 
suit. After a review of all the authorities 
the learned Judges came to the conclusion 
that the term ‘judgment’ in Art. 117, Limi. 
tation Act, meant a decree,'and if there is 
the decree of the Appeal Court, it is that 
decree which is the starting point for count¬ 
ing the period of limitation. I respectfully 
agree with the conclusion arrived at in that 
decision and hold that this contention of 
defendant 1 is unsound. It was next con. 
tended that this Court is not bound to 


2. liallasli Obandra Boee v. Girija Sundari Del 
(1912) 39 Cal 926=14 IC 299=16 0 W N 65 
8. Bbeosagar Singh v. Sitaram Singh, (1897) ' 
Cal 616=24 I A 60=1 OWN 297=7 s 
124 (PC). 

4. Baijnath v. Vallabhadas, (1933) 20 A I R M» 
611=144 I 0 868=66 Mad951=65MLJ67 


accept a foreign judgment as a cause of 
action, and it has a discretion to allow a 
plaintiff to file a suit or to refuse to do so. 
In support of that contention, the following 
observations of Blackburn J. in (1870) 6 
Q B 155* were relied on (p. 159) : 

We thick that, for the reason there f(1670)6QB 
139® at p.147] given, the true principle on which 
the judgments of foreign tribunals are enforced io 
England Is that stated by Parke B., in (1842) 9 M 
& W 8107 at p. 819 and again repeated by him ia 
(1845) 13 M & W 628® at p. 633, that the judgment 
of a Court of competent jurisdiction over the 
defendant imposes a duty or obligation on the 
defendant to pay the sum for which judgment is 
given, which the Courts in this country are bound 
to enforce; and consequently that anything which 
negatives that duty, or forms a legal excuse for 
not performing it, is a defence to the action. 

This particular passage is cited with 
approval in 2 Mad 400® at p. 403. Those 
principles therefore are urged to be appli. 
cable to British India when a suit is filed 
here on a foreign judgment. Accepting fchah 
as the correct view in my opinion defen¬ 
dant I’s contention is not supported by 
those observations. There is nothing inhe. 
rently wrong in the judgment on which this 
suit is filed. The only contention urged on 
behalf of defendant 1 is that execution of 
the decree passed by the Huzur Diwani 
Adalat in Junagadh is time-barred. It was 
contended that if the plaintiff attempted to 
execute the decree in Junagadh, he would 
be faced with the plea of limitation, and 
therefore he should not be allowed to 
achieve his object by filing a substantive 
suit in British India. The last words used 
in the above observations of Blackburn J 
are relied upon in this connexion. The law 
of limitation is a law of procedure and has 
to be strictly construed. It may bar the 
remedy but does not extinguish the right. 
There is no proof that the execution of the 
decree is barred in Junagadh. In consider 
mg whether a particular remedy is open to 
a party, the law applicable to the place 

is applicable.! 

The law of limitation prevailing in thj 
plaM where the obligation arose has not 

decree^”® Sronnd where 

transmitted 

rom a Native State in alliance with His 
• 6 Q B i39=.o-i.,qb 

8. Y J<1845) 13 M & W 628=14 , 

9 ^ 680=67 R R 767. 
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Majesty to British India for exeontion, the 
law prevailing in British India is consi. 
dered the law governing the right of exeon- 
tion. It is not open to the parties to contend 
that the law prevailing in the Native State 
would have enabled them to execute the 
decree there, and therefore the same should 
be in force in British India, although ao. 
cording to the law of limitation in British 
India execution be time-barred: see 40 Bom 
504.^^ The contention that there exists a 
legal excuse for not performing the obliga. 
tion imposed by the judgment ef the Juna. 
gadh Court is misreading the above quoted 
observations of Blackburn J. Legal excuse 
may exist in Junagadh, but it does not 
exist here. According to the law prevailing 
in British India, the period of limitation is 
prescribed as six years, and it is not open 
to this Court to go behind Art. 117, Limi. 
tation Act. A different view would give 
lise to complicated questions of procedure 
prevailing in a foreign Court, and whether 
a decree is kept alive or could be revived 
under certain circumstances. The fact that 
the decree is enforceable in Junagadh Court 
is not relevant in considering whether the 
suit is time.barred or not under Art. 117, 
Limitation Act. In the same way, whether 
the decree is not enforceable because it is 
barred by the law of limitation prevailing 
in Junagadh is equally not relevant to bo 
considered in the present suit. In my opi« 
nion therefore as the suit which is filed 
within the period of limitation prescribed 
in Art. 117 is within time, defendant I’s 
contention must fail. The plaintiff filed the 
suit and annexed to the plaint certified 
copies of the decrees of the trial Court and 
the two Courts of Appeal in Junagadh. In 
the written statement of defendant 1 the 
accuracy of the copies filed has not been 
challenged. When the plaintiff tendered 
certain copies it was pointed out that proof 
as required by S. 79, Evidence Act, was not 
forthcoming to show that the certified 
copies were genuine. The matter has there¬ 
fore to be adjourned to enable the plaintiff 
to obtain the necessary endorsement or cer- 
tificate to comply with the provisions of 
B. 79, Evidence Act. If the plaintiff suc- 
needs in proving - that genuine certified 
copies are in accordance with the copies 
annexed to the plaint, the suit will be de. 
creed as the defence of limitation fails. In 
order to enable the plaintiff to obtain the 

10. Kabibbal Vszlrbbai ▼. Dayabbal Amulakb. 

(1916) 8 A I BBom 300=86 10 869=40 Bom 

604=18 Bom L B 481. 
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necessary certificate, the suit is adjourned 
for three weeks to be on board that day as 
part-heard. 

10th March. — Since the last hearing I 
came across the decision in 43 IA 108.^^ In 

that there is a sentence which states (p. 112): 

. . . the decree, as a decree capable of being exe¬ 
cuted, could not by reason of the bar of limitation 
be assigned. ... It had become a dead decree. 

I invited counsel to argne the point of 
limitation again having regard to this sen. 
tence. In order to make the point clear, an 
additional issue was permitted to be raised, 
and the question of fact, whether the decree 
of the Junagadh Court had beconce time- 
barred is covered by that issue. On behalf 
of the plaintiff, properly certified copies of 
the decrees of the Junagadh Court were 
tendered and have been admitted in evi¬ 
dence. They show that the Huzur Adalat 
Court of Junagadh passed a decree in the 
plaintiff’s favour on 16th October 1932, for 
the amount claimed in this suit. Oo behalf 
of defeudaut 1, Mr. Desai tendered the re- 
levant portion of the Limitation Act of the 
Junagadh State, being Article 145 of Act 1 
of S. 1954 (1898) and the Amending Act of 
S. 1990(1934). Under the first Act six years’ 
period was prescribed for execution of a 
decree. Underthe Amending Act that period 
was curtailed to three years. In order to pre¬ 
vent hardship the proviso in the amending 
Act gives six months' time in respect of de- 
crees for which the period of limitation was 
thus curtailed. On the proper construction 
of both the Acts the execution of this de- 
cree would be barred, according to the law 
of Junagadh, after three years. There is no 
evidence on record to show that a farther 
extension of time was available to the 
plaintiff. Assuming therefore that the de. 
cree of the Huzur Adalat Court of the 
Junagadh State was not capable of being 
executed in Junagadh when this suit was 
filed, the question re-argued was whether a 
suit founded on such a decree is barred by 
limitation. Art. 117, Limitation Act, deals 
only with the period of limitation. It does 
not create a right to sue. It is however re- 
cognized in India that a foreign judgment 
itself forms a cause of action and a suit can 
therefore be based on it. In Halsbury’s 
Laws of England, Vol. VI (Edn. 2), Article 
380, page 324 it is stated : 

.the jadgment Id personam of a foreign 

Court of competent jurlsdiotion condemning one 
of the patties to the payment of a sum of money 
oonstitntes a good cause of action in Engla nd. 

11, Jatindra Nath y.Peyer Deye, (1916) 8 AIB PO 
147=84 10 69=43 lA 108 = 48 Cal 990 (PO). 
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Having regard to the clear terms of Article 
117, the period of limitation for a snit on 
such a foreign judgment is six years. I have 
already discussed previously the reasons 
why this Court should not consider the 
question whether the execution of this de¬ 
cree is barred by the law of limitation in 
Junagadh. Having heard counsel again 
I adhere to the view which I have previ¬ 
ously expressed in the interlocutory judg¬ 
ment, In 43 I A' 108'^ the plaintiff had 
brought the suit for specific performance of 
an agreement to sell a mortgage decree and 
which decree was to be duly transferred to 
thedefendant. Before assignment thedecree 
however became time, barred, and the defen- 
dant refused to take it. Their Lordships 
of the Privy Council came to the conola- 
sion, as a question of fact, that the plain¬ 
tiff had agreed to assign to the defendant 
a decree which was capable of execution, 
and that until assignment there was an 
obligation on the plaintiff as vendor to 
keep the decree alive. Therefore, when 
execution of the decree became barred by 
limitation, the plaintiff was asking for speoi- 
fio performance by the defendant of an 
agreement which be was himself unable to 
perform and no such relief could be granted. 
In considering the effect of an observation 
in a decision it is always necessary to bear 
in mind the facts in connexion with which 
the judgment was delivered. Having regard 
t Site the facts of that case it is clear that 
\ tifeiicLordships were not considering at all 
the question whether a time, barred decree 
could form a cause of action in a foreign 
Court. Giving all the weight which the 
observation is entitled to, in my opinion, 
it only means that in the particular case 
the defendant had agreed to buy an article 
which was alive, i. e. was capable of giving 
him money when it was transferred to 
him. In the interval by reason of the plain¬ 
tiff’s omission it had ceased to retain that 
character and therefore the relief of speoi- 
ffc performance could not be granted. I am 
unable to read the sentence qnoted above 
as meaning anything beyond what I have 
just summarized. In my opinion that oh. 
servation in the judgment does not affect 
the considerations which made me bold that 
the Court is not concerned with the qnes- 
tioD whether the execution of the decree in 
Junagadh is time.barred. Issne 1 will be found 
in the negative and issue 2 in the affirmative. 
There will therefore be a decree for the 
plaintiff against defendant 1 as prayed. 

D.S./R.K. _ SuU decreed. 
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Lokur J. 

Mahadeo Sunder Mehta 

V. 

Khanderao Sitaram Tipnis. 

First Appeal No. 139 of 1937, Decided 
on 20th June 1939. 

(a) Civil P. C. (1908), S. 68~Date on which 
•tatuf of judgment'debtor is to be considered 
is date when order for sale is passed. 

Section 68 and the roles made thereunder 
require that when an order for sale i$ passed and 
the judgment'debtor is an agriculturist, the pro¬ 
ceedings should be transferred to the Oollector for 
execution of «that order; in other words, the date 
at which the status of the judgment debtor is to 
be considered is the date when the order for sale is 
passed: A1 R193iB >m 383. Rel. on. (P 627 0 21 

(b) Civil P. C. (1908), O. 21. R. 64~Order 
under O. 21, R. 64 may be modihed if judg. 
ment-debtors appear under O. 21, R. 66 suid 
prove that they are agriculturists. 

When an order for sale is passed under O. 21 
R. 64 it is really a preliminary order, which may 
be subsequently modified if any of the judgment- 
debtors appear in reply to the notices under 0,21 
R. 66 and prove that they are agrloultnrlsts. In 
that case the proceedings would have to be 
transferred to the Oolleotor: AIR 193i Bom 883 
Bel. on. [P 628 0 11 

(c) Civil P. C. (1908), S. 47 and O. 21,R.66 
—Administrative directions relating to pro- 
clamation of sale do not fall under S. 47-.-3y| 
order as to whether sale is to be held by Court 
itself or by Collector falls under S 47. 

It is true that administrative dlreotlons relat 
ing to proclamation and other matters necear 
sary for the carrying out of the sale oannot £ 
regarded as orders falliog under S. 47 ; but ^ 
order as to whether the sale is to be held by the 
Court itself or by the Collector is a judicial order 
relating to the execution of the decree, and as 
such, it falls under 8. 47. It has to be passed 
after a consideration of the question whether any 
of the judgment'debtors was agricnlturlst at the 
date of the order of sale, and when a notice is - 
given to the judgment-debtor under 0. 21, R. 66 
for the settlement of the terms of the proclama¬ 
tion, It is his duty to put forward his contention 
that he was an agriculturist on the date of the 
order of sale and, therefore, Instead of issuing a 
proclamation, the Court should transfer the pro- 
oeedlngs to the Collector. If he falls to raise snob 
a contention at that time, and the Court passes an 
order that the sale should be held by itself, then 
that order is a judicial order which is binding on 
the judgment-debtor. If the judgment-debtor ap¬ 
pears and contends that he was an agrloulturlsi 
at the date of the order for sale and the Conrt 
holds that be was not and proceeds to hold the , 
sale itself, then lb would be open to the judgment- ^ 
debtor to appeal from that order. The same result 
would follow if he does not appear in reply to the 
notice issued to him and allows an ex parte order 
to be passed against him. [p 628 0 1, 2] 

K. N. Dharap — for Appellants. 

Dr. B. B. Ambedkar and V. B. Virkar_ 

4 

- . for Bespondents, 

Juagment, — This is an appeal against 
an order passed in exeention proceedings by 
the First Class Subordinate Judge of Thana- 
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The appellants obtained a money decree 
against the reapoodents, and presented dar. 
khast No. 73 of 1931 to recover the decre¬ 
tal amount by attachment and sale of the 
respondents’ property. The darkhast was 
presented on 12th February 1931, and 
when the notices were served on them, res¬ 
pondent 1 put in his written statement 
(Ex, 13) on 8th September 1931, alleging 
inter alia that he was an agriculturist. 
Subsequently, on 19th December 1931, the 
plaintiffs put in a purahia (Ex. 16) stating 
that under a compromise they bad agreed 
‘to grant six months time to the judgment, 
debtors to pay off the decretal amount, and 
that the judgment-debtors had agreed to 
waive their contention raised by respon¬ 
dent 1 in Ex. 13. The respondents’ pleader, 
however, stated on 12th January 1932, 
that he had no instructions regarding the 
alleged compromise. The property was 
attached on 8bh March 1932, and then an 
order for its sale was passed under O. 21, 
E. 64, Civil P. 0., on 28th July 1933. 
Notices were issued to the judgment-deb¬ 
tors under O. 21, E. 66, and on 10th Octo¬ 
ber 1933 the following order was passed : 
"Ordered sale. Issue proclamation." 

Thereafter some proceedings as regards 
the addition of parties went on a^d the 
execution was stayed by the High Court, 
Ultimately the papers were received back 
on 2l8t December 1936 and on 12th Janu¬ 
ary 1937 the judgment-debtor Khanderao 
made an application (Ex. 80) stating that 
his contention in the written statement 
(Ex. 13) that he was an agriculturist had 
not been considered, and requesting that as 
he was an agriculturist, the proceedings 
should be transferred to the Collector for 
the sale of the property attached. The 
lower Court then recorded evidence regard¬ 
ing the status of the judgment-debtor 
Khanderao and held that he was an agri¬ 
culturist. The darkhast was, therefore, 
ordered to be transferred to the Collector 
of Kolaba for execution* It is against that 
order that the present appeal is filed by the 

f decree.holders. 

One of the contentions on behalf of the 
deoree-holders, which was urged before the 
. lower Courts, was that by reason of the 
; alleged compromise mentioned in the purshis 
* (Ex. 16) it was not open to the judgment- 
( debtor, respondent 1, to put forward the 
^ plea that he was an agriculturist. The 
alleged compromise was not admitted on 
behalf of the judgment.debtors: nor has it 
V been proved. Moreover, even if Khanderao 


had then agreed to give up his contention 
regarding bis status, still he cannot be 
regarded as having . waived his right to 
claim the transfer of the proceedings to the 
Collector after the order for sale was passed, 
if he could prove that on the date of the 
order he was an agriculturist. S. 68, Civil 
P. 0., and the rules made thereunder require 
that when an order for sale is passed andj 
the judgment-debtor is an agriculturist, the’ 
proceedings should be transferred to thej 
Collector for execution of that order; inj 
other words, the date at which the statuSj 
of the judgment-debtor is to be considered; 
is tbe date when the order for sale is passed. 
That is also clear from the ruling in 36 
Bom L R 804,' It was therefore open to 
the judgment.debtors to contend that the 
proceedings should be transferred to the 
Collector after the order for sale was passed, 
and tbe Court was bound to transfer those 
proceedings if it found that at the date of 
the order for sale the judgment.debtors or 
any one of them was an agriculturist. 

The lower Court has found on the evi¬ 
dence that one of the judgment-debtors 
Khanderao is an agriculturist, bub it is 
urged that there was no issue regarding his, 
status on the date of the order for sale. 

But when his application (Ex. 80) is read- 
with the evidence adduced on his behalf, it 
is evident that he wanted tbe contention 
raised by him in his written statement, 
(Ex. 13) to be considered, and that relatfi#^ 
to his status in the year 1931, and Wie 
evidence is led that all along he has been 
an agriculturist. When the witnesses were 
examined there was no suggestion that 
Khanderao had changed bis status at auy 
time. Hence, it must be deemed that the 
lower Court held Khanderao to be an 
agriculturist on the material date, namely 
the date on which the order for sale was 
passed. No evidence was, adduced by tbe 
decree- holders to rebut the evidence adduced 
on behalf of Khanderao. and the finding of 
fact recorded by the lower Court practically 
stands anobalienged. 

But the most important objection against 
the order of the lower Court is that judg- 
ment-debtor 1 did not put forward his 
contention regarding his status at the proper 
time. The contention which was taken in 
the written statement (Ex. 13) was not 
then pressed, and no finding regarding the 
status of Khanderao was recorded before 
the order for sale was passed on 28th August 

1, Sopana v. Dattatraya, (1984) 31 A I R Bom 
888=sl62 I 0 689^86 Bom Ii R 804. 
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1933. After that order notices under O. 21, 
B. 66 were issued for the settlement of the 
terms of the proclamation. It was at that 
stage that the judgment-debtors should 
nave come forward to ask for the transfer 
of the proceedings to the Collector for 
execution of the order for sale. As observed 
by Broomfield J. in 36 Bom L R 804,^ 
jwben an order for sale is passed under 
|0. 21, R. 64 it is really a preliminary 
'order, which may be subsequently modified 
lif any of the judgment-debtors appear in 
ireply to the notices under O. 21, R. 66 
,and prove that they are agrionlburists. In 
|that case the proceedings would have to 
;be transferred to the Collector. But this 
[opportunity given to Khanderao was nob 
lavailed of by him, and he remained absent 
|on the date fixed in the notice issued to 
ihim under O. 21, R. 66 . The Court then 
made an order for sale and'issue of pro¬ 
clamation. Such an order would not have 
been passed if any of the judgment.debtors 
had appeared and urged that the proceedings 
should be transferred to the Collector by 
reason of their being agriculturists. It is 
therefore urged on behalf of the appellants 
that by implication the Court then found 
that it had jurisdiction to proceed with the 
sale, and it was not necessary to send the 
proceedings to the Collector. When once 
such an order is passed, it is binding on the 
judgment.debtors unless they appeal from 
hat order and get it set aside. 

On the other band, it is pointed out that 
such an order is not a judicial order but 
merely an administrative order from which 
no appeal lies. In support of this view 
reference may be made to 27 Mad 259^ and 
52 Bom 444.^ In both these oases it was 
held that the proceedings of a Court under 

O. 21, R. 66 , Civil P. C., and the rules made 
thereunder in relation to the proclamation 
of sale, are not orders within the meaning 
of S. 47, and are not appealable. It is true 
that administrative directions relating to 
proclamation and other matters necessary 
for the carrying out of the sale cannot be 
[regarded as orders falling under S. 47, Civil 

P. C., but an order as to whether the sale 
is to be held by the Court itself or by the 
Collector is a judicial order relating to the 
execution of the decree, and as such, it falls 
under 8 . 47, Civil P. C. It has to be passed 


2* Bivagami Acbl y. SubzabmaQia Ayyar, (1904) 

27 Mad 269=14 M L J 67 (P B). 

8. Krishnarao Ambadaa v. Krlshnaiao Bagbu* 
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after a consideration of the question whe¬ 
ther any of the judgment.debtors was anj 
agriculturist at the date of the order of 
sale, and when a notice is given to the 
judgment.debtor under O. 21, R. 66 . for 
the settlement of the terms of the pro¬ 
clamation, it is his doty to put forward his 
contention that he was an agriculturist on 
the date of the order of sale and, therefore, 
instead of issuing a proclamation, the Court 
should transfer the proceedings to the Col¬ 
lector. If he fails to raise such a contention 
at that time, and the Court passes an order 
that the sale should be held by itself, then 
that order is a judicial order which is bind¬ 
ing on the judgment-debtor. If the judg. 
ment-ddbtor appears and contends that hej 
was an agriculturist at the date of the order) 
for sale and the Court holds that ho was! 
not and proceeds to hold the sale itself, 
then it would be open to the judgment- 
debtor to appeal from that order. The same 
result would follow if he does not appear in 
reply to the notice issued to him and allows 
an ex parte order to be passed against him. 

In the present case not only did the 
judgmenb-debtora fail to appear on receiving 
the notices issued to them under O. 21. 
R. 66 , but even after the terms of the pro¬ 
clamation were settled they made an appH, 
cation (Ex. 29) on 22od December 1933 
asking for a fresh panohanama and a fresh 
valuation Of the property. That application 
was granted and a fresh proclamation was 
is&*aed on 11th January 1934. Thus, even 
though they accepted the order passed by 
the executing Court and allowed the pro¬ 
ceedings of sale to go on in the Court itself, 
it was nearly three years thereafter, when 
the proceedings were received back from 
the High Court, that Khanderao came for. 
ward with his application (Ex. 80). But 
since already an order had been passed that 
the Court itself should proceed with the 
darkhast, it was not open to him subse. 
quently to put forward a contention which 
he ought to have put forward when the 
notice under O. 21, R. 66 was issued. I, 
therefore, hold that the lower Court should 
not have gone into the question of the statns 
of the judgment.debtor No. 1 at that stage. 

I set aside the order of the lower Court and 
direct that it should proceed with the pro- 
ceedings for sale, instead of sending them to 
the Collector. The respondents shall pay the 
costs of the appellants and bear their own. 

d.s./r.E, Order set aside. 
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